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ERRATA  AND  ADDENDA. 

^^^  ,S*  ?"•  ^'  ^^  **  ^odtbm  »•  read  "  ffadow/* 
W.  ^  B.  for  "  Stevens**  ntd  **  Stephens.** 
233.  lioe  20,  for  «  Raws  -  read  «  Aoe/' 

WW.  note  (c),  line  2,  for  "  185  "  read  «  66." 


2X?'  ,      ,. "*•  *^     -«o6w  "  read  *«  Aofterte. " 

1  miMfl^-^'^i.""'^  of  ciution  ending  aftw  the  lemicoloD,  and  prefix 
a  mark  oi  citation  befinniiur  h^fm^  *k«  .^^  •<  •k.*  h  '         f      <» 


a  mark  d  citation  beginning  before  the  word  "  that" 


CASES  -J!£li 

ARGUED  AND  DETERMINED 


THE    QUEEN'S  BENCH, 

IN 

HILARY    TERM, 

XVII.  VICTORIA. 

The  Judges  who  usually  sat  in  Banc  in  this  Term 
were: 
Lord  Campbell  C.  J.      I      Wightman  J. 

COLEBIDQB   J.  CrOMPTON  J. 


Humphrey  Ewing  Maclae,  Francis  Sombrville  3%«r«foy. 
and    John    Blair   against    John   William 


Maclae 

Sutherland,    John    Connell,    Jaaies    Far-  ^     ▼• 
QUHAR,  Thomas  Newman  Farquhar,  Patrick 
Hadow  and  James  Ochtbrlont  Walker. 


A  SSUMPSIT.     First  count  by  plaintifls  as  holders  of  The  directon 
a  promissory  note,  dated  on  1st  August  1846,  made  coi^ni'ted  and 

unregistered 
Joint  stock 
btnkiiig  oomptny,  called  the  R«  Bank  of  A,,  made  and  iiaaed  promissory  notes  in  this  form. 

•*Ji.Bank 
"  We,  directors  of  the  R.  Bank  of  A.,  for  owMhes  and  the  other  shareholders  of  the  said 
Company,  jotntly  and  sererally  promise  to  pay,**  **  for  value  received  on  account  of  the 
Company.**    (Signed)  "A.  Cfhairman,  B.  and  C.  Directors.'* 

o/A» 
Held  that,  assuming  that  the  parties  signmg  were  authorized  to  sign  promissory  notes  oa 

VOL.  UL  B  E.    &  B. 
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1854.  by  the  defendants,  and  payable  to  John  Henry  Wray  or 
bearer  at  the  Union  Bank  of  London^  on  1st  August 
1851.  Averments  of  presentment,  and  of  non-payment. 
Second,  third  and  fourth  counts  on  other  promissory 
notea  Fifth  count  for  money  lent,  interest,  and  on  an 
account  stated. 

The  defendants  severed  in  their  pleadings. 

Pleas  by  defendant  Sutherlandy  to  each  of  the  first 
four  counts:  1.  Non  fecit.  2.  That  plaintiffs  were  not 
the  holders.  And,  3,  a  denial  of  the  presentment  To 
the  fifth  count,  Non  assumpsit     Issues  thereon. 

There  were  similar  pleadings  by  the  defendant  Connell, 
and  by  the  other  four  defendants,  who  pleaded  jointly. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Sittings 


for  the  plaintiffs,  subject  to  a  case,  the  substance  of  the 
more  material  parts  of  which  is  here  stated. 


Maclab 

V. 

Sutherland. 

accoant  of  the 
partnership, 
this  form  of 
note  shewed 
suflBcientl  J  an 
intention  to 
bind  the  part- 
nership  jointly; 
and  that, 
though  the  at- 
tempt to  bind 
the  sharehold- 
ers severally 
was  ultra  vires, 
and  void,  yet 
the  sharehold- 
ers were  bound 
jointly. 

An  action 
was  brought  on  at  Guildhall  after  Trinity  term  1852,  a  verdict  was  taken 

the  notes:  they  ^  ' 

were  at  five 

years*  date ; 

attached  to 

each  were 

coupons  for 

half  yearly  interest  at  the  rate  of  5  per  cent,  till  the  principal  sum  would  become  due. 

They  were  issued  through  a  broker,  employed  by  the  directors ;  and  the  plaintiffs  paid  him 

the  full  value.     In  the  advice  notes  from  the  broker  to  the  plaintiflfs,  the  transaction  was 

called  a  sale  of  debentures.     The  monev  thus  raised  was  employed  as  capital,  in  starting 

branches  of  the  Bank  abroad.     These  facts  being  stated  in  a  case,  in  which  the  Court  had 

power  to  draw  inferences  of  fact : 

Held :  that,  thoufh  the  transaction  was  called  **  a  sale  of  debentures,"  yet  it  appeared 
to  be  in  substance  a  loan  on  the  security  of  the  notes ;  and  that,  assuming  that  the  directors 
had  authority  to  borrow  it  for  the  partnership,  the  pUdntiffs  might  recover  against  the  share- 
holders for  money  lent 

Held  also :  that  the  transaction  appeared  to  be  so  much  out  of  the  ordinary  course  of 
banking  transactions  that  the  plainti^  could  not  recover,  merely  on  the  implied  authority 

S'ven  to  the  managers  of  a  joint  stock  company  to  do  all  that  was  in  the  ordmary  course  of 
e  business  for  which  the  Company  was  formed. 

The  deed  of  the  Company  authorised  the  establishment  of  branches  of  the  bank  in  all 
places  east  of  the  Cape  of  Good  Hope,  and  gave  very  full  powers  to  the  directors  to  manage 
the  whole  concern.  It  also  provided  that,  for  the  first  four  years,  there  should  be  no  general 
meetinffs.  It  appeared  that,  in  fact,  the  money  ndsed  on  the  notes  was  employed  in 
establishing  branches ;  that,  during  the  first  four  years,  dividends  were  pud  by  the  oirectors ; 
and  that  afterwards,  at  three  successive  general  annual  meetings,  dividends  were  voted,  on 
the  supposition  that  they  were  derived  m>m  the  profits  of  these  branches  and  received  by 
the  shareholders. 

Held :  that  the  deed  authorized  the  directors  to  issue  notes,  and  borrow  money,  as  they 
had  done,  for  the  purpose  of  starting  the  branches. 

Held  also  that,  supposing  it  had  not,  the  shareholders  must,  as  an  inference  of  fact,  be 
taken  to  have  ratified  the  means  by  which  the  directors  had  raised  the  capital  for  estab- 
lishing the  branches  from  which  the  dividends  were  derived :  it  appearing  to  the  Court  as  a 
fact  that  they  must  have  known  that  the  capital  was  borrowed. 
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The  acdoQ  was  brought  to  recover  the  amount  of  four       1864. 
iDBtnunentay  \nth  intereet    The  following  is  a  copy  of      maclab 
the  first. 

^  The  Royal  Bank 

£200.  £200. 

(273)  London,  Ist  Auffiut,  1846. 

We,  directors  of  the  Royal  Bank  of  Australia,  for  our- 
selves and  the  other  shareholders  of  the  said  company, 
jointly  and  severally  promise  to  pay  to  George  Henry 
Wrajf,ox  bearer,  on  the  first  Axjoi  August  one  thousand 
eight  hundred  and  fifty  one,  at  the  Union  Bank  of 
Landfm,  the  sum  of  two  hundred  pounds,  for  value 
received  on  account  of  the  Company. 

Entered  J.  W*  Sutherland,  Chairman. 

Benjamin  Wood,  Adam  Dv^ff,      1  ^. 

o  ^  ,     -^  1;  „     J^  Directors. 

Secretary.  John  MUehett,    J  . 

of  Australia/* 

All  of  the  above  document  was  engraved,  except  the 
date,  the  number,  and  the  signatures  of  the  chairman, 
directors  and  secretary. 

The  second  and  third  were  precisely  similar.  The 
fourth  was  dated  10th  August  1846,  and  payable  10th 
August  1841,  and  was  for  1,00021  In  other  respects  it 
resembled  the  first 

Annexed  to  each  of  the  instruments,  andl-on  the  same 
sheet  of  paper,  were  other  instruments,  called  coupons, 
payable  at  successive  periods  of  half  a  year  subsequent 
to  the  dates  of  those  instruments  respectively,  until  the 
sums  in  the  said  instruments  mentioned  should  become 
payable,  the  sums  mentioned  in  those  coupons  being 
respectively  an  amount  equal  to  half  a  year's  interest,  at 
five  per  cent  per  annum,  on  the  sums  mentioned  in  the 
respective  instruments,  which  coupons  were  rigned  by 

B  2 
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1854.  ^^^  *ame  persons  respectively  who  signed  the  said  inslru- 
^j^ci^^^  ments.  The  interest  sought  to  be  recovered  was  that 
upon  the  four  instruments,  and  also  the  arrears  due  upon 
the  coupons. 

The  plaintifis  are  the  trustees  of  the  marriage  settle- 
ment of  Major  and  Mrs.  Braum,  and  became  the  holders 
of  the  instruments  in  question  under  the  circumstances 
after  mentioned.  The  defendants  Sutfierlandand  Cannell 
were  directors  of  a  joint  stock  banking  company,  called 
**  The  Royal  Bank  of  Australia,''  at  the  time  of  the  making 
of  the  said  instruments,  and  continued  and  were  such 
directors  at  the  time  when  the  plaintiffs  became  holders 
of  the  instruments  sued  upon,  in  manner  hereinafter 
mentioned ;  and  the  other  defendants  were  during  the 
same  periods  shareholders.  Wray  was  the  manager  of 
the  bank  until  its  stoppage. 

The  case  stated  at  length  the  preliminary  meetings 
of  the  persons  forming  the  Company.  These  were 
ratified  by  a  clause  in  the  deed  of  settlement  of  the 
Company  subsequently  executed ;  but  nothing  material 
turned  upon  them. 

A  deed  of  settlement  of  the  Company,  dated  the  3rd 
Auffttstf  1840,  was  executed  shortly  after  its  date  by  all 
the  defendants,  and  various  other  persons.  A  copy  of 
the  deed  was  made  part  of  the  case  (a). 

(a)  Tbe  deed  recited  that  the  leveral  parties  thereto  agreed  to  form  a 
joint  stock  Company  for  the  purpose  of  carrying  on  the  trade  or  business 
of  banking  under  the  name  or  style  of  The  Royal  Bamk  of  AuatraKa  ;  and 
the  parties  entered  into  covenants  which  (as  is  usual  in  such  deeds)  were 
numbered.  The  first  declared  that  the  name  of  the  firm  should  be  The 
Royal  Rank  of  Australia.      The  following  are  the  more  important  clauses. 

6.  "  That  the  Court  of  Directors  shall  have  full  power  and  authority  to 
carry  on  the  business  of  the  Company  in  the  city  of  London  and  in  such 
other  cities,  towns  or  places  within  the  United  Kingdom,  or  within  Her 
Majesty's  colonies  or  settlements  of  New  South  Wales,  Van  Diemen*§  Land, 
Wetiem  Aueiralia,  Southern  AuttraKa,  or  any  other  part  of  New  HoOand, 


XVII.   VICTORIA. 

In  August^   1840,  the  directors  authorized  the  esta-        1854. 
bUshment  of  branches  of  the  bank  in  AustraHoj  the  one       uIculT 


or  wttliin  the  isUnds  of  iVeio  Zealand,  or  within  the  territories  of  the 
Honourable  the  Bait  India  Company,  or  within  the  colony  of  the  Cape  of 
Good  Hope,  or  within  any  other  iilands,  countries,  or  territories  to  which 
Her  Majesty's  snbjecU  may  lawfully  trade  beyond  the  Cape  of  Good  Hope 
to  the  Straits  of  MaffeUan,  which  to  the  Court  of  Directors  may  seem  ad- 
Ttsable ;  but  the  principal  office  of  the  Company  shall  at  all  times  be  in  the 
dtyof  Xoiidbii.*' 

9.  **  That  the  trade  or  business  of  the  Company  shall  be  that  of  bankers 
or  of  banking,  includug  the  making  and  issuing  of  bank  notes,  and  bills 
payable  on  demand,  after  sight,  after  date,  or  otherwise,  and  the  making  of 
loans  and  advances  to  customers  and  other  persons,  on  open  and  current 
acooonts,  on  real  or  personal  estate,  on  choses  in  action  or  in  equity,  on 
bonds,  covenants,  or  other  personal  security,  on  inland  or  foreign  bills  of 
exchange,  or  promissory  notes,  on  letters  of  credit,  on  bills,  on  the  deposit 
of  bills  of  lading,  dock  warrants,  or  other  muniments  of  title  to  goods, 
wares,  or  merchandises,  on  ships*  bottomries,  on  lands  and  tenements,  on 
sh«ep,  cattle,  and  live  stock,  on  wool,  farm  stock  and  produce,  and  on  all 
and  every  other  kind  and  description  of  property  whatsoever,  and  including 
the  discounting  of  inland  or  foreign  bills  of  exchange  or  promissory  notes, 
payable  at  or  afler  sight,  after  date,  or  on  demand,  and  including  the  bor- 
rowing  or  taking  up  money  at  interest  on  receipts,  on  inland  or  foreign 
bills  of  exchange  or  promissory  notes,  bonds,  debentures,  deposit  receipts, 
or  other  obligations,  as  shall  from  time  to  time  be  deemed  expedient,  and 
incloding  the  keeping  of  the  money  or  cash  of  individuals  or  other  persons 
at  interest  or  otherwise,  and  including  the  dealing  in  bullion,  coins,  specie, 
money,  notes,  bills,  and  other  securities  for  money,  and  including  purchased 
investments,  dealings,  sales,  or  advances  in  or  upon  the  Government  or 
Public  Funds  of  Great  Britain  or  Ireland,  navy  bills,  exchequer  bills, 
Mdia  bonds,  turnpike  bonds,  the  bonds,  bills,  or  securities  of  any  body  of 
commissioners  authorised  by  Act  of  Parliament,  or  charter  of  the  Crown, 
to  borrow  money  on  bonds,  bills,  or  securities,  the  bonds,  bills,  or  securities 
of  any  Company  authorised  by  Act  of  Parliament  or  charter  of  the  Crown 
to  borrow  money  on  bonds,  bills  or  securities,  the  bonds,  bills,  stock,  pro* 
missory  notes,  debentures,  engagements,  or  other  securities  of  any  Britiak 
Colonial  Government  of  the  Eatt  India  Cbmpany,  of  the  Bank  ot  England, 
or  of  the  Bank  of  Ireland,  or  of  any  of  the  Banks  of  England,  Scotland  or 
Inland,  or  other  joint  stock  company,  whether  established  by  charter, 
letters  patent,  Act  of  Parliament,  deed  of  settlement,  or  otherwise  formed 
or  constituted,  or  of  any  foreign  or  colonial  bank,  or  other  joint  stock 
company,  shares  in  the  company  hereby  established,  shares  in  any  other 
joint  stock  banks  carrying  ou  busiucss  in  the  United  Kingdom,  the  colonies 
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1854.       at  Sydney  being  the  principal  one.     The  rate  of  interest 
Maclae      ^  Australia  in  1840  was  understood  to  be  from  12  to 


8uTHEBLANa 


or  elsewhere,  shares  in  or  stock  of  any  other  joint  stock  company  or  society, 
or  of  any  annuity  or  annuities  for  one  or  more  life  or  lives,  or  of  any  other 
description ;  or  the  stock  or  funds  of  any  public  foreign  government  or 
state,  or  of  the  stock  or  shares  of  or  in  any  foreign  public  company,  or  in, 
upon,  or  of  any  freehold,  copyhold  or  leasehold  estates,  in  the  United 
Kingdom,  the  colonies  and  dependencies  thereof,  or  elsewhere,  or  any 
securities  affecting  any  such  freehold,  copyhold  or  leasehold  estates,  or  in, 
upon  or  of  any  other  properties,  stocks,  funds  or  securities  which  the 
Court  of  Directors  shall  consider  proper  and  approve  of,  with  power  to  the 
Court  of  Directors  to  call  in,  convert  into  money,  reinvest,  and  vary,  such 
investments,  property,  stocks,  funds,  securilies  and  moneys,  as  occasion 
may  require,  and  as  the  Court  of  Directors  shall  think  proper;  and  the 
trade  or  business  of  the  Company  shall  also  include  the  acting  as  agents 
for  joint  stock  or  other  banks,  joint  stock  or  other  companies,  and  private 
individuals  or  other  persons  in  the  United  Kingdom,  the  colonies  and 
dependencies  thereof,  or  in  foreign  parts,  in  ordering  the  purchase  or  sale  of 
stocks,  funds  or  securities,  and  in  receiving  dividends,  interest,  pension, 
pay,  rents,  or  other  income,  and  in  paying  or  honouring  drafts,  cheques, 
bills,  or  notes,  and  in  doing  and  performing  any  other  business  or  acts  of 
agency  which  the  Court  of  Directors  may  direct  or  approve  of;  but  the 
Company  shall  not,  by  the  Court  of  Directors,  or  by  any  other  persons,  or 
in  any  manner,  pretend  or  assume  to  be  or  act  as  a  corporate  body,  unless 
and  except  so  far  as  the  Company  shall  hereafter  be  duly  incorporated.** 

10.  **  That  the  management  of  the  Company,  and  the  business  and  con- 
cerns thereof,  and  the  regulation,  investment,  and  application  of  the 
properties,  funds,  securities  and  moneys  for  the  time  being,  belonging  to 
the  Company,  and  the  regulation  and  determination  of  the  modes  and 
terms  of  carrying  on  and  transacting  the  business  of  the  Company,  and  all 
other  matters  and  things  whatsoever  connected  with  or  relating  to  the 
business  and  concerns  of  the  Company,  shall  be  solely  and  exclusively 
vested  and  reposed  in  the  Court  of  Du^ctors,  except  as  herein  is  excepted 
or  otherwise  provided." 

12.  **  That  all  the  arrangements,  acts,  matters  and  things  which  have 
been  made  or  done,  and  all  appointments  made  by  the  said  present  Direc- 
tors, or  any  of  them,  on  behalf  of  the  Company,  prior  to  the  date  of  these 
presents,  with  regard  to  the  formation  of  the  Company,  or  in  relation  to 
the  bnsmess  or  affitirs  of  the  Company  prior  to  or  since  the  said  19th  day 
of  FdiTtuxfy  now  last  past,  shall  be,  and  the  same  are  hereby,  respectively 
ratified  and  confirmed  by  the  said  j>arties  hereto  of  the  first  part  and  every 
of  them." 

14.  "  That  the  Court  of  Directors  shall  nommate  and  appoint  such  di- 
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15  per  cenL  ;  and  the  business  of  dealing  in  exchanges        1864. 
was  at  that  time  considered  a  profitable  business.     The      m^clab 


SUTHEBLANO. 


vveton,  proprietors,  or  other  pertons,  as  thej  shall  think  fit  to  be  tmsteei 
for  and  on  behalf  of  the  Company,  of  all  or  any  part  or  parts  of  the  pro- 
potiea,  funds,  securities,  and  moneys  of  the  Company  at  the  discretion  of 
the  Court  of  Directors,  and  in  sach  sets,  with  reference  to  the  natures  and 
localitiet  or  sitnations  of  the  different  properties,  funds,  securities,  and 
moMys  of  the  Company,  as  the  Court  of  Directors  shall  think  expedient ; 
and  all  such  trustees  shall  act  and  be  under  the  order  and  controul  of  the 
Court  of  Directors.** 

15.  **  That  the  general  business  of  the  Company  shall  be  carried  on  in  the 
names  of  sndi  jtrustees  as  shall  be  appointed  for  that  purpose  by  the  Court 
of  Directors,  under  the  designation  of  the  trustees  of  the  Royal  Bank  of 
AmMtrmUof  or  under  any  other  designation  the  Court  of  Directors  shall 
think  fit ;  and  all  contracts,  securities,  estates  and  effects  which  shall  be 
entered  into,  and  taken  or  giTon  on  behalf  of  the  Company,  shall  be 
entered  into  and  taken  or  given  by  the  said  last  mentioned  trustees,  unless 
the  Court  of  Directors  shall  have  given  express  directions  to  the  contrary, 
and  all  contracts,  securities,  estates  and  effects,  which  shall  be  entered 
into  and  taken  or  given  by  the  said  last  mentioned  trustees,  shall  and  may 
be  entered  into  and  taken  or  given  by  them  in  their  own  names,  or  by 
relerence  to  their  designation  of  trustees  as  aforesaid,  as  the  Court  of 
Directors  shall  direct ;  and  all  suits  at  law,  or  in  equity,  and  all  prosecu- 
tions with  respect  to  any  of  the  properties,  funds,  securities  or  moneys 
belonging  or  entrusted  to  the  Company,  or  in  which  they  may  have  any 
interest,  shall  be  carried  on  in  the  names  of  the  trustees  of  such  properties, 
funds,  securities  or  moneys ;  and  the  several  trustees,  so  to  be  appointed 
as  aforesaid,  shall  be  continued  only  during  the  pleasure  of  the  Court  of 
Directors,  and  shall  be  removable  at  any  time  by  the  Court  of  Directors.** 

22.  '*That  the  properties,  (unds,  securities  and  moneys  hereinbefore 
anthoriied  to  be  taken  and  purchased  in  the  names  of  trustees,  and  all 
moneys  to  be  received  or  become  due  thereon,  or  to  arise  from  the  sale, 
dispoeition  or  conversion  thereof  shall,  from  thne  to  time,  be  under  the 
sole  controul,  and  subject  to  the  order  and  disposition  of  ^he  Court  of 
Direetors ;  and  the  resolution  or  order  in  writing  of  the  Court  of  Directors 
shall  be  obligatory  on,  and  be  a  justification  to,  the  said  trustees  and  any 
attorney  or  attorneys  who  shall  be  appointed  by  and  under  them,  as  afore- 
said, as  to  any  conveyance,  assignment,  purchase,  sale,  investment,  pay. 
ment,  or  other  dispositioo  whatsoever,  of  the  properties,  funds,  securities 
or  moneys,  to  which  such  order  shall  relate :  and,  if  any  such  trustee  or 
attorney  as  aforesaid  shall  neglect  or  refuse  to  act  in  any  such  order  as 
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1854.        proceedings  of  the  directors  were  transacted  at  courts 
Maclak      at  which  the  prescribed  number  of  directors  attended. 

V. 

Sutherland.  

aforesaid,  then,  and  in  eyery  such  case,  the  trustee  or  attorney,  so  for  the 
time  being,  neglecting  or  refusing,  shall  thereupon  forfeit  and  pay  to  the 
Company  the  sum  of  5000/.,  as,  or  by  way  of,  stated  or  liquidated  damages 
for  such  neglect  or  refusal,  exclusively  and  independently  of  the  actual 
damages  which  may  have  been  occasioned  to  or  sustained  by  the  Company, 
in  consequence  of  such  neglect  or  refusal." 

23.  "  That  every  trustee,  on  going  out  of  the  office  of  trustee,  shall  be 
entitled  to  call  upon  the  Court  of  Directors  for  a  discharge  of  all  liabilities 
whatsoever,  in  respect  of  any  act,  matter  or  thing  made,  done,  committed 
or  permitted  by  him,  in  the  capacity  of  trustee ;  and  the  Court  of  Directors 
shall,  by  a  resolution  or  order  to  that  effect,  give  such  discharge  to  every 
trustee  who  shall  call  or  apply  for  the  same,  on  being  satisfied  that  such 
trustee  has  duly  accounted  for,  or  paid,  or  transferred,  the  trust  property 
and  moneys  held  by  him  as  a  trustee,  and  has  not  rendered  himself  liable 
to  the  Company  for  any  losses,  costs,  damages  or  expenses  by  his  wilful 
neglect  or  default." 

24.  **  That  the  Court  of  Directors  may  appropriate  and  set  apart  in  tho 
names  of  any  of  the  trustees,  or  any  of  the  proprietors  they  shall  think  fit, 
so  much  and  such  part  of  the  properties,  funds,  securities,  and  moneys  of 
the  Company  as  they  shall  consider  necessary  or  proper,  as  an  indemnity 
fund  against  the  liability  of  any  trustees  or  other  persons  who  shall  become 
responsible  in  respect  of  any  contracts  entered  into  by  them  on  behalf  of 
the  Company ;  and  the  fund  so  appropriated  shall  be  liberated,  in  the 
whole  or  in  part,  when,  and  so  often,  and  so  soon,  as  the  occasion  of  such 
appropriation  shall  cease,  by  the  performance,  satisfaction,  release,  or  other 
discharge,  of  the  contract  in  respect  of  which  the  same  shall  have  been 
made;  and  in  the  mean  time  shall  be  held  on  such  terms  as  shall  be 
prescribed  by  the  Court  of  Directors  at  the  time  of  the  appropriation 
thereof." 

30.  "  That  the  Court  of  Directors  shall  and  may  make  all  such  rules  and 
regulations,  and  the  trustees  and  the  Court  of  Directors  shall  and  may  give 
to  the  manager,  or  any  other  persons  in  the  employ  of  the  Company,  all 
such  powers,  in  regard  to  rigning,  drawing,  accepting  and  indorsing  bills 
of  exchange,  promissory  notes  and  other  negotiable  securities,  and  signing 
orders  and  receipts  on  the  account  of  the  Company,  and  in  regard  to  the 
management  of  the  business  of  the  Company  and  the  disposition  of  the 
properties,  funds,  securities  and  moneys  of  the  Company,  as  the  Court  of 
Directors  shall  think  expedient  and  proper ;  and  no  bill,  note,  or  other 
negotiable  security,  signed,  drawn,  accepted  or  indorsed,  or  order  or  re- 
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The  case,    after  stating  this  in  substance,  then  pro-        1864. 
ceeded.  Maclak 

V. 

Sutherland. 

oeipt  ligned  in  any  other  maimer  than  by  the  person  or  persons  respectively 
anthorixed  in  that  behalf  as  aforesaid,  shall  be  binding  on  the  Company ; 
and  eadi  of  the  proprietors  hereby  expressly  renoonces  and  disclaims  all 
right  and  title  to  sign,  accept  or  indorse  any  bill,  note  or  negotiable 
seenrity,  or  to  sign  any  order  or  receipt  in  the  name  of  the  Company,  or 
to  enter  into  any  contract  or  engagement,  so  as  to  charge  or  bind  the 
Company,  or  the  properties,  funds,  securities  or  moneys  of  or  belonging  to 
the  Company,  unless  he  shall  be  expressly  authorised  so  to  do,  in  pursuance 
of  some  or  one  of  the  provisions  herein  in  that  behalf  contained :  and,  in 
ease  any  proprietor,  unless  so  authorized  as  aforesaid,  shall  sign,  draw, 
accept  or  indorse  any  bill,  note  or  negotiable  security,  or  sign  any  order 
or  receipt  iu  the  name  of  the  Company,  or  enter  into  any  contract  or 
engagement,  so  as  or  with  a  view  to  charge  or  bind  the  Company,  or  the 
properties,  funds,  securities  or  moneys  of  or  belonging  to  the  Company,  he 
shall  keep  harmless  and  indemnify  the  Company  from  and  against  all  loss, 
damages  and  expenses  occasioned,  or  to  be  occasioned,  thereby,  and  like- 
wise forfeit  and  pay  to  the  Company  the  sum  of  500/1,  as  or  by  way  of 
stated  or  liquidated  damages  for  having  done  or  committed  the  act  in  res- 
pect of  which  such  last  mentioned  sum  shall  become  payable,  exclusively 
and  independently  of  the  actual  damages  which  may  be  occasioned  or 
sustained  by  or  in  consequence  of  such  act ;  and  he  shall  thereupon  also 
forfeit  his  shares  in  the  Company  to  the  Company ;  and  the  same  may  be 
sold ;  and  the  net  proceeds  of  such  sale  shall  be  applied  as  hereinafter  in 
that  behalf  mentioned.'^ 

43.  **  That  the  Court  of  Directors  may  issue,  at  any  of  the  offices  or 
banking  houses  where  the  business  of  the  Company  shall  be  carried  on, 
any  notes  or  bills  payable  after  date,  after  sight,  on  demand,  or  otherwise, 
which  it  shall  be  lawful  or  competent  for  the  Company  to  issue  under  or 
consistently  with  the  laws  for  the  time  being  in  force  in  relation  to  bankers 
or  banking  companies,  and  may  enter  into  compositions  with  the  Com- 
mtssioners  of  Stamps  for  the  duties  (if  any)  payable  in  respect  of  any  such 
notes  and  bills,  and  may  cause  such  bonds  and  securities  to  be  given  and 
entered  into  by  sureties  on  behalf  of  the  Company  for  the  payment  of  such 
duties  or  otherwise,  as  shall  be  required ;  and  such  sureties  shall  be  indem- 
nified in  regard  thereto  by  and  out  of  the  properties,  funds,  securities,  or 
moneys  of  the  Company.'* 

Sect  81  provided  that  a  general  meeting  of  the  proprietors  should  be 
held  on  the  last  Wednetdny  in  /Wy  1845,  and  on  the  last  Wednuda^  in 
JfJff  in  every  succeeding  year,  at  London, 
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1854.  ''The  total  number  of  shares  allotted  otherwise  than 

j^2^[^]e  ^^  ^®  directors  as  hereinafter  mentioned  were  49501, 
which  were  divided  amongst  a  proprietary  of  about  150 
personsj  the  generality  of  whom  held  but  a  small  number 
of  shares.  Upon  these  4,501  shares  two  deposits,  one 
of  2/.  per  share  paid  by  the  shareholders  on  applying 
for  shares,  and  another  of  3Z.  per  share  paid  on  their 
receiving  such  shares,  which  two  deposits  are  for 
convenience  hereafter  called  the  first  call  of  51,  and 
amounting  in  the  aggregate  to  22,50521,  were  duly  paid 
prior  to  the  subscription  of  the  deed  of  settlement  by 
the  shareholders;  and  a  second  call  of  5^  per  share  was 
afterwards  made  on  the  20th  of  January ^  1841,  and 
became  payable  on  the  31st  of  March,  1841,  and  was 
duly  paid  in  respect  of  the  above  mentioned  4,501 
shares  at  or  about  the  time  when  it  became  due :  and  no 
further  call  was  made  until  the  1st  November,  1847, 
when  a  third  call  of  57.  was  made,  payable  on  the  25th 
of  the  same  month.  In  the  above  4,501  shares  there 
was  only  included,  as  taken  and  paid  upon  by  the 
directors,  20  shares  each,  being  the  number  which 
would  qualify  them  as  directors  under  the  deed  of 
settlement;  but,  in  addition  to  the  qualification  so  taken 
and  paid  upon,"  the  case  then  shewed  that  the  directors 
took,  in  difierent  proportions,  8,400  shares,  on  which 
they  did  not  pay  up  their  calls,  but  gave  promissory 
notes  for  the  amount,  which  in  the  end  were  only  par- 
tially realised.  The  case  then  proceeded.  **  On  the 
31st  of  March  1841,  the  paid  up  capital  of  the  Company, 
independently  of  the  notes  so  given  by  the  directors, 
was  represented  by  4,501  shares  with  10^  per  share, 
being  the  said  first  and  second  51.  calls  paid  up, 
amounting  to  45,000/.     Up  to  the  31st  of  December, 
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1841,  the  items  charged  to  prelimmary  ezpenaes  against       1854. 
the  Company  in  the  sud  books  amount  to  12,17721*  ""mIclaT" 

An  aoconnty  taken  from  the  ledger  of  the  Company, 
set  oat  in  this  part  of  the  ease,  shewed  the  whole  of 
the  business  transactions  down  to  the  30th  of  November^ 
1841,  and  contained  nothing  but  banking  transactions, 
which  were  on  a  small  scale,  the  whole  amount  of  the 
debit  side  in  the  year  1841  being  under  7000/. 

^  Up  to  the  last  mentioned  date,  30th  November ^  1841, 
no  losses  had  been  incurred  by  or  on  behalf  of  the  Bank ; 
nor  debts. 

^  The  directors  from  time  to  time  took  up  laige  sums 
at  interest  on  instruments  with  coupons  attached  in  the 
same  form  as  those  above  mentioned  and  described. 
These  sums  were  sent  out  to  Sydney  chiefly  in  bills 
of  exchange,  for  the  purpose  of  being  employed  under 
the  superintendence  of  Mr.  Benjamin  Boyd  and  Mr. 
Eobnuon^  two  of  the  directors,  the  former  being  the 
chairman,  who  went  out  at  the  end  of  1841,  as  after 
mentioned,  for  the  purpose  of  superintending  the  trans- 
actions of  the  Bank  in  AtutraUa  generally,  and  in  whom, 
particularly  the  said  Benjamin  Bayd^  the  directors  in 
Engloaviy  for  a  long  time,  reposed  the  most  implicit 
confidence." 

''Some  portion  of  the  sums  raised  was  taken  up 
through  the  means  of  Messrs.  B.  and  M.  Boyd,  and 
some  through  the  means  of  Robert  AUan,  an  agent  in 
Seadand,  whose  appointment  was  confirmed  by  the 
directors'  minute  of  the  7th  October,  1840 :  Appendix  (a). 
The  directors  had  an  account  with  Messrs.  B.  and  M, 
Boyd,  which  included  the  instruments  issued  through 

(a)  See  p.  12, poet,  note  (a). 
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1864.  them.  Allan  generally  accounted  for  the  sums  received 
^Sj^cLAft  ^y  ^™  ^^  Messrs.  B.  and  M.  Bayd^  who  included  these 
sums  in  their  account  with  the  directors,  but  occasionally 
accounted  directly  with  the  directors,  but  was  treated 
more  as  the  agent  of  the  Boyds  than  of  the  directors. 
He  always  accounted  either  to  Messrs.  B.  and  M,  Boyd 
or  to  the  directors. 

''  The  same  form  of  instrument,  with  necessary  varia- 
tions as  to  dates,  amounts  and  signatures,  was  always 
used. 

*' Frequently,  instead  of  receiving  cash  for  the  said 
instruments,  the  directors  received  acceptances  of 
banks  and  joint  stock  companies  at  long  dates,  but 
always  for  the  same  amount  as  the  said  instruments. 
These  acceptances  were  considered  by  the  directors 
as  more  advantageous  for  banking  purposes  than  cash." 

*'On  4th  November^  1840,  the  said  Allan  sent  to 
the  directors  the  letter  set  out  in  the  Appendix  (a), 
requesting  to  be  furnished  with  a  copy  of  the  Bank 
contract.  The  directors,  on  the  11th  November ^  1840, 
passed  the  resolution  which  appears  by  the  minute 
in  the   Appendix  (a).      An    abstract   of  the    deed  of 

(a)  The  following  parts  of  minutes  and  documents  set  out  in  the  Ap- 
pendii  to  the  case  have  a  bearing  on  this  part  of  the  case.  **  At  a  meeting 
of  the  Royal  Bank  of  AwtraHa,  held  on  Monday,  1 7th  of  Auffu^,  1840 — 
Present,'*  &c.  "  A  proof  of  the  debenture  or  deposit  note,  the  form 
of  which  had  been  previously  agreed  to  by  the  board,  was  submitted  and 
approved." 

"  At  a  meeting  of  the  Royal  Bank  of  Awtralia,  held  on  Wedmuday  the 
9th  of  SepUmher,  1840 — Present,*'  &c.:  "  It  was  resolved,  that  the  deben- 
tures or  deposit  notes,  which  had  been  approved  of  at  a  former  meeting, 
should  be  stamped  and  signed )  and,  as  it  was  considered  more  judicious 
that  these  securities  should  not  be  issued  direct  by  the  Bank,  instructions 
were  given  to  Messrs.  B,  and  M,  Boyd,  the  brokers  of  the  Company,  to 
undertake  the  issuing  of  the  same ;  the  commission  to  be  10«.  per  cent, 
per  annum,  according  to  the  number  of  years  specified  on  the  bonds.*' 
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settlement  was  sent  accordingly^  with  a  copy  of  the        1854. 

signatures.'*  Maclae 

The   case  gave   the  particulars  of  the   instruments  sctheblakd. 
issued  previously  to  August  I84I9  amounting  in   the 
whole  to  174,00221  lO^.,  which  were  issued  in  exchange 

**  At  a  meeting  of  the  Royal  Bank  of  Auahvlia,  held  011  Wtdnetda^t 
7th  OetoUr,  1840^Pireeeiit,''  &c.:  **The  sabject  of  the  appointment  of 
agent  of  the  Bank  at  Edinbtirgh  was  considered ;  and,  it  being  mentioned 
that  Mr.  Robert  Allan  had  acted  in  that  capacity  in  the  disposal  of  shares, 
and  shown  great  seal  in  its  soccess,  the  Board  had  determined  to  confirm 
the  appointment,  and  directed  that  10,000iL  of  the  debentures  of  the  Bank 
■faoold  be  lodged  forthwith  with  that  gentleman,  to  be  sold  as  opportunities 
might  oSer." 

"  At  a  meeting  of  the  Rojal  Bank  of  AmtraMot  held  on  the  4th  Notember, 
1840^Preeent,"  &c :  "A  letter  was  read  (rom  Mr.  ABan,  in  which,  inter 
alia,  he  stated  that  it  wonld  be  desirable  he  should  be  furnished  with  a 
oop7  of  the  contract  of  the  Bank,  shewing  the  power  rested  in  the  directors, 
•aabling  them  to  raise  money  bj  waj  of  deposit  notes  or  debentures,  and 
which  the  Board  directed  Mr.  ABom  should  be  furnished  with.'* 
LeiUr— Robert  ABan  to  G.  H,  Wray. 

**  Edinburgh,  7th  November,  1840. 

"  It  is  extremely  desirable  that  I  should  be  furnished  with  a  copy  of  the 
Bank  contract,  as  there  are  frequent  queries  put  which  it  is  impossible  for 
me  to  answer  without  being  acquainted  with  its  contents.'*  '*  You  must 
manage  to  let  me  have  such  a  document,  as  it  will  strengthen  mj  hands 
materially." 

**  At  a  meeting  of  the  Royal  Bank  of  Auebralia,  held  on  the  1 1th 
November,  1840— Present,**  &c. :  **  A  letter  was  read  from  Mr.  AUan,  in 
whidi  he,  inter  alia,  intimated  that  it  was  desirable,  and  would  tend  to 
gife  confidence  and  promote  the  interest  of  the  Bank,  if  he  was  in  pos- 
session of  copious  extracts,  or  a  copy  of  the  deed  of  settlement  The  board 
directed  that  the  chairman  should  make  such  extracts  from  the  deed  as  he 
tboQght  would  meet  Mr.  Allan's  views,  and  have  notarial  copy  of  the  same 
made,  with  the  signatures  of  those  who  bad  signed  the  deed  attached." 

**  At  a  meetmg  of  the  Royal  Bank  of  AmiraKa,  held  on  the  18th  of 
November,  1840 — Present,"  &c  :  *'The  chairman  submitted  the  exoeipta 
from  the  deed  of  settlement,  prepared  for  Mr.  Allan,  to  exhibit  to  parties 
in  SeoUand,  and  which  was  approved  by  the  board,  and  instructions  given 
in  writing  to  Mr.  ABan  to  ask  his  opinion  of  the  advantage  of  inserting  the 
Banks*  advertisement  in  the  Scoi^  newspapers,  with  his  name  attached  as 
itssgent." 
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1854.  for  securities,  most  of  which  were  ultimately  realised ; 
Macla.  ^^  proceeded. 
SoTHmjkNs.  **  ^  addition  to  the  foregoing  amount  of  174,002£  10s., 
the  directors  had  issued,  in  the  months  of  August  and 
September,  1841,  two  further  amounts  of  60002.  and 
IMOOZ.,  making  a  total  of  228,302iL  lOs.,  fix>m  which, 
after  deducting  37>1002L  signed,  but  remaining  in  hand, 
there  was  191,20221  lOs.  actually  issued  (a).  The  sum 
total  of  the  bills,  promissory  notes^  &c.,  for  which  the 
said  instruments  were  so  sold  or  exchanged,  were  always 
the  same  as  the  sum  total  of  the  instruments ;  and  the 
interest  began  to  run  in  favour  of  the  holder  from  the 
time  of  such  sale  or  exchange.  Instruments  to  the 
amount  of  194,00021  were  issued  by  the  directors 
between  the  31st  Jufy  and  Slst  December,  1841. 

*' During  the  years  1842  and  1843  the  amounts  of 
such  instruments  issued  by  them  increased  to  277,950/. 
After  the  end  of  the  year  1844  the  balance  of  such 
instruments  at  any  one  time  outstanding  did  not  vary 
to  any  great  extent. 

**  On  Slst  December,  1844,  the  sum  or  balance  of  them 
then  outstanding  was  285,46021 ;  on  Slst  December,  1845, 
that  sum  or  balance  was  312,35221;  on  ilst  December, 
1846,  it  was  282,35021;  on  Slst  December,  1847,  it  was 
279,600/." 

The  case  then  shewed  that  the  greater  portion  of  the 
funds  so  raised  were  sent  out  to  Australia  in  the  posses- 
sion of  Mr.  Boyd,  who  went  out  to  Sydney  branch  in 


(a)  It  is  to  stated  in  the  case,  but  tpparently  bj  mistake :  the  meaning 
being  that  the  sums  mentioned  gafe  the  amount  issued,  vit.  19l,202il  10«., 
by  adding  to  which  37,100/.,  the  amount  signed  but  not  issued,  would  be 
given  the  total,  228,303/.  10«.  The  eiror  is  of  no  fanportance  as  to  the 
legal  result. 
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January  1842.     After  seveTal  statements  not  material       1854. 
the  case  proceedecL    **  A  large  proportion  of  the  instra-      maclab 
ments  issued  in  1841  became  due  in  the  latter  half  of  suthsbland. 
the  year  1846.    Funds  were  not  received  from  Australia 
or  elsewhere  to  meet  them ;  and  the  directors  had  no 
funds  in  hand*     The  whole  of  the  instruments  which 
became  payable  before  the  end  of  1847  were  either  paid 
or  renewed  when  they  fell  due.     The  greater  portion 
was  renewed.     In   1846   the  plaintiflEs  purchased  the 
instruments  sued  upon,  with  coupons  annexed  as  afore- 
said, under  the  following  circumstances. 

**The  said  G.  H.  Wray,  on  22d  July,  1846,  by  order 
of  the  directors,  sent  to  the  said  Robert  Allan  at  Edm- 
burgh  26,0002,  of  such  instruments  as  aforesaid,  with  a 
letter  of  that  date  :  Appendix,  p.  50  (a). 

^  On  1st  August,  1846,  Wray  similarly  sent  to  Allan 
80002L  of  such  instruments  as  aforesaid.  Amongst  them 
were  the  three  instruments  of  that  date,  sued  on  by 
the  plaintifis,  together  with  a  letter  of  the  same  date : 
Appendix  {b). 

**  On  6th  August,  1846,  Wray  similarly  sent  20,00021 
of  such  instruments  as  aforesaid,  amongst  which  was  the 
instrument  of  the  10th  August  sued  upon,  together  with 
a  letter. 

^The  plaintifis,  as  such  trustees  as  aforesaid,  had 
become,   as  hereinafter  mentioned,  the  holders  of  an 

(a)  This  letter  wu  as  follows.  "  With  this  you  will  receiYe  26,000L 
of  deposit  notes  in  two  registered  parcels,  m.**  (setting  oat  the  nombers). 
**  As  yon  are  fnlly  aware  of  the  imporUnoe  of  our  having  ample  funds  on  or 
before  the  first  of  next  mouth  in  cash,  I  need  only  request  your  acknow- 
MgflBent  by  return  of  post*' 

(&)  This  letter  was  as  follows.  *<  I  beg  to  advise  haying  sent  this  day 
SOOOf.  in  deposit  notes  of  two  and  three  hundred  each,  and  which  from 
their  sbmU  amounts  I  hope  will  be  easily  placed.** 


V. 

Sutherland. 
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1854.  instrument,  No.  A.  217.,  for  100/.,  in  the  same  form  as 
j^^^^j  the  present,  dated  6th  February^  1841,  and  payable  on 
the  6th  February^  1847 ;  and  on  20th  November,  1846, 
Mr.  Blair,  one  of  the  plaintifis,  gave  Robert  Allan,  for 
the  three  first  of  the  instruments  sued  upon,  and  the 
sud  coupons  so  annexed  as  aforesaid,  the  amount  of  the 
same  instruments  in  cash,  deducting  the  amoqnt  of  the 
instrument  for  100/.  held  by  him,  with  the  amount  of 
the  then  due  and  unpaid  coupons  thereunto  attached  as 
aforesaid,  and  received  in  return  the  instruments  so 
purchased  and  similar  coupons  as  aforesaid  annexed 
thereto. 

**  The  following  note  of  the  above  purchase  was  sent 
by  Allan  to  Mr.  Blair,  enclosed  in  the  letter  which 
follows. 

Purchased  for  John  Blair,  Etq.  £    «.     d. 

A.  B.  of  AuMtruUa  debenture  No.  273  payable,  Ut  Au^utt, 

1851  .  -  -  -  -  -  -200    00 

Ditto  Ditto  274  ditto  -  200    0    0 

Ditto  Ditto  277  payable,  Ist  February, 

1852  -  - 200    0    0 

Interest  on  5001  (112  days) 7  13    6 

607  13    6 
Ditto  Ditto,  No.  A.  217  -  -  -  100    0    0 

£507  13    6 


Dear  Sir,  Edinburgh  20  Nov.  1846. 

The  above  is  a  note  of  the  debentures  which  you 
purchased  today.  (Signed)    B.  &  71  Allan. 

'<  On  23rd  December,  1846,  Mr.  Blair  gave  Allan,  for 
the  fourth  instrument,  sued  upon,  that  for  1000/L  and 
coupons  annexed  as  aforesaid,  the  amount  of  the  same 
instrument,  and  received  the  same  instrument  and 
coupons  annexed. 
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*^The  following  note  of  the  last  mentioned  purchase        1854. 
was  handed  by  Allan  to  Mr.  Blair,  at  the  time  of  the       maclak 

P««^««-  SUTHE^itAKD. 

Pvehascd  for  Jikn  Bknr,  Em}.  £      s.    d. 

Roytl  Bank  of  AuatnUia  Depotit  Note,  P.         1000    0    0 
Interest  from  lOth  Ati^uMi  IB  10    0 

£1018  10    0 


No.  D.  349.  payable  lOth  Auguti,  1851. 

Edinlmrph,  23ni  Dtetmber,  1846. 
Roht.  it  Tho§.  AUan, 

''No  commission  was  chained  by  Allan  to  Blair  upon 
any  of  the  transactions.  At  the  time  of  the  said  sale  of 
the  said  instruments  and  coupons  by  AUan^  he,  the  said 
Attan^  held  for  sale,  and  sold,  other  such  instruments  with 
coupons  so  annexed,  as  broker  for  other  parties  who  had 
previously  purchased  them ;  and  AUan  was  both  before 
and  at  and  after  that  time  engaged  in  selling,  and  sold, 
all  such  instruments,  charging  commission.  The  amounts 
reoeived  by  Allan  on  the  sale  of  the  instruments  in 
respect  of  which  this  action  is  brought  were  accounted 
for  by  Allan,  together  with  the  proceeds  of  other  trans- 
actions, to  Messrs.  B.  and  M,  Boyd,  so  appointed  brokers 
as  aforesaid,  and  by  the  latter  to  the  directors,  after 
deducting  a  ftirther  sum  for  the  commission  of  the  said 
Messrs.  Bojfd.  The  Bank  had  no  ledger  account  with 
Allan. 

''On  27th  July,  1846, ^/fan,  by  means  of  instruments 
to  the  amount  of  20,000/.,  part  of  the  said  instruments 
forwarded  to  him  on  22d  of  that  month,  took  up  other 
such  notes  or  instruments  issued  in  1841,  to  the  amount 
of  18,500/.,  and  also  600/.  of  coupons,  and  sent  them  to 
the  directors  through  Messrs.  Betyamin  and  Mark  Boyd, 
with  a  letter  of  credit  for  the  balance  of  900/. 

"On  15th  Augusty  1846,  Allan,  by  means  of  other  such 

VOU  HI.  c  E.   &   B. 
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1854.  instruments  to  the  amount  of  30,0002.,  part  of  the  said 
lij^cLAE  instruments  forwarded  to  him  on  the  22d  Jtc/y,  and 
Sutherland  ^^  *^°^  ®^  August,  took  up  other  such  notes  or  instru- 
ments issued  in  1841,  to  the  amount  of  30,000£,  which 
was  reported  to  the  directors  at  a  board  on  the  19th 
August,  when  the  instruments  so  taken  up  were  can- 
celled, and  an  entry  of  the  remittance  and  cancellation 
was  made  in  the  minute  book. 

'^  A  further  remittance  was  made  by  Allan  to  Messrs. 
Boyd  on  29th  December,  1846,  accompanied  by  a  letter 
relating,  amongst  other  things,  to  the  said  sale  of  the 
said  instruments  so  purchased  by  the  plaintifis,  and  sued 
upon,  and  which  will  be  found  in  the  Appendix  (a). 
The  nos.  273,  274,  277  and  349,  specified  at  the  end 
of  the  last  mentioned  letter  amongst  debentures  sold  to 
sundries,  denote  the  instruments  so  sold  to  the  plainttflb 
and  sued  upon. 

'*  In  June,  184^,  Allan  hadshewn  to  Mr.  Blair  a  printed 
list  of  the  shareholders  of  the  Royal  Bank  of  Australia, 
which  included  the  present  defendants,  and  had  recom- 
mended an  investment  on  the  security  of  such  instru- 
ments as  a  safe  one,  terming  them  deposit  notes.  Mr. 
Blair,  having  communicated  with  his  co-trustees  on 
8th  July,  1843,  purchased  two  such  instruments,  with 
such  coupons  so  annexed  from  Allan,  one  of  500/., 
No.  B.  236.,  dated  2d  Attgust,  1841,  and  payable  2d 

(a)  The  pirt  bearing  on  this  subject  was:  **I  now  beg  to  band  jou 
sUUment  of  how  oar  debenture  account  at  present  stands."  <•  We  haTe 
Uken  up  the  I0,000t  bill  at  the  Exchange  Bank  out  of  the  proceeds  of  the 
12,000/.  debentures  sold,  and  now  hold  your  order  at  par  for  the  balance.** 

In  the  debenture  account  attached  Messrs.  i^oyd  were  debited,  inter  alia, 
with  «*Conimittion  on  loan  of  40,00(UL  at  |  per  cent.**  «  Do.  12,0001. 
▼alue  debentures  told  at  I  per  cent.'*  And  thej  were  credited,  among  other 
things,  with  "Amount  of  debentures  sold  as  per  note  subjoined,  and  interest, 
12,243/.  10«.  2</.*'  The  note  subjoined  specified  the  numbers  of  the  de- 
bentures  sold. 


\ 


\ 


Haclae 

V. 

Sutherland. 
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Auguti^  1846,   and  signed,  B.  Boyd,  John  MUchett  and       1354. 

J.  P.  BMnson  ;    and  the  other  of  1000/.,  No.  B.  306., 

dated  2d  AuguMty  1841,  and  payable  2d  Nwember,  1846, 

and  signed  B.  Boyd,  W.  P.  Craufurd  and  J.  P.  RMnr 

am ;  and  paid  AUan  the  amonnt  of  the  same  instruments. 

•*<0n  25th  Aufftut,  1843,  Mr.  Blair  purchased  the 

before  mentioned  instrument  for  lOOL,  with  coupons  so 

annexed,  signed,  J.  W.  Sutherland,  John  M&chell  and 

J,  P.  BcimMon,  and  paid  Ailan  the  amount  of  the  said 

instrument.    The  separate  coupons  annexed  to  these 

instruments  purchased  in  1843  were  duly  paid;  and  the 

instrumenU  purchased  in  that  year  for  5002^  and  1000/. 

were  respectively  paid  when  due. 

*<  Advertisements  were  inserted  by  AOan  in  the  '  North 
British  Advertiser^  newspaper,  several  times,  and  were 
seen  by  Mr.  Blair,  about  the  dates,  and  which  will  be 
found  in  the  Appendix  (a), 

^*  The  coupons  annexed  to  the  said  instruments  sued 
upon,  which  fell  due  on  the  1st  of  February,  1847,  1st 
August,  1847,  Ist  February,  1848,  Isi  August,  1848,  10th 
February,  1847, 10th  August,  1847, 10th  February,  1848, 
and  10th  August,  1848,  were  respectively  duly  paid." 

The  case  then  set  out  at  great  length  the  accounts 
and  letters  received  from  Australia,  and  other  matters. 
As  these  were  important  only  as  evidence,  from  which 
the  Court  under  the  power  reserved  in  the  case  was  to 
draw  inferences  of  fact,  and  the  inferences  drawn  appear 
in  the  judgment,  it  is  unnecessary  to  do  more  than  state 
shortly  that  the  funds  raised  in  this  country  were  em- 
ployed in  banking  business  in  Australia  and  lost  Ihere ; 
the  Company  stopping  payment  in  1848 :  but  that  the 

(«)  In  thcte  adTcrtitemeats  AUan  was  termed  "agent  for  Scotland**  for 
tht  Ro^  Bamk  o/AtuiroKa. 

c  2 
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1854.        directors  in  this  country  may  at  first  have  believed  that 


Maclab  ^^^  concern  was  very  flourishing.  On  30lh  July,  1845, 
SiJTHEELAND.  ^^®  ^^^  gcucral  oiecting  of  the  shareholders  was  held, 
and  a  report  and  balance  sheet  read.  On  29th  July, 
1B46,  the  second  general  meeting  was  held  and  a  report 
and  balance  sheet  read.  And  on  the  11th  August,  1847, 
the  third  meeting  was  held  and  a  report  and  balance 
sheet  read.  All  these  reports  and  balance  sheets  were 
set  out  in  the  case.  They  all  represented  the  Bank  as 
very  flourishing,  and  recommended  dividends.  The 
first  balance  sheet  (a)  presented  at  the  meeting  in  1845 
was  as  follows. 


Royal 

Or*     LlABIUTUS. 

Paid  up  capital,  10/. 
per  share  on  11,620 
shares 

Dae  on  deposit,  bills 
payable,  bills  for  col- 
lection, and  to  Mel" 
fovme  branch 

Surplus  profit 


Bank  of  Au$traUa,  30tb  June,  1845. 

£    f.  d      Dr.         A.88ET8.  £    f.  d. 

Cash,  bills,  remittances, 
loans,  and  other  seco- 

116,200    0  0    rities  124,245  19  3 

Preliminary    expenses, 
including  fixtures,  fur- 
niture at  the  dififorent 
334,794  1 1  7    esUblishments  at  home 

26,873  9  8  and  abroad,  freight  and 
passage  money  of  es- 
Ublishment  12,344    0  8 

Advance  to  31st  Dec, 
1844,  made  on  sheep, 
cattle,  horses  and  sta- 
tions for  the  same ;  wool, 
lands,  houses,  wharres 
and  discounts,  &c.        341,278    I  4 


£477,868    1  3 

Assets  in  the  colonies, 
£341,278     1  4 
Remittances  to  do  , 

267,648  16  8 


£477,868    I  3 


Balance  accruing  from 
surplus  value  of  pro- 
perty in  the  colony 

Four  dividends  paid  to 
shareholders  to  15th  of 


26,873    9  8 


Profit  and  surplus  value  73,629    4  8    April 


24,687  17  6 


(a)  For  some  details  of  the  reports  of  1846  and  1847,  see  the  judgment, 
post,  p.  46. 
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Proit    OB     dMcounto,                        Interett  paid  on  deposits  £18,997  0  7  1^54. 

»  &<:•  £4,695  17  2  Expenses  of  London  68-  

Ubli8hmentsincel841,  Maclab 

including     stationery,  Suthmland. 
postages,      advertise- 
menu,  &c.                      7,666  14    1 


£78,226    I  10  £78,226    1  10 


Dr.  Appropriation  of  Surplus         CV.  £.     # .  d. 

Ptoit  as  above,  alter         £    t .  d.  Proportion   carried    to 
dedoeting      all      ez-  preliminary  expenses  600    0  0 

peases  and    payment  Retained  to  pay  deposit 

offbiiryear*8diTidend  notes  falling    due    in 

to    shareholden    ou  September  next  20,900    0  0 

paid    up    capital    to  Undiyided  profits  car- 

16tb  of  ApHi  1845.       26,873    9  8    ried  to  profit  and  loss ; 

new  account  including 
balance  at  bankers  6473    9  8 


£26,873    9  8  £26.873    9  8 


The  case  then  proceeded.  **  The  said  three  reports 
were  printed,  and  a  copy  sent  to  each  shareholder. 
The  dividends  mentioned  in  the  said  three  reports  were 
paid ;  and  each  of  the  defendants  received  an  amount 
proportioned  to  the  number  of  shares  for  which  he  had 
subscribed.  A  general  meeting  was  held  in  1848;  but 
the  directors  did  not  submit  any  report  to  the  meetings 
but  asked  for  an  adjournment,  until  they  should  receive 
full  accounts  from  Mr.  Sprot  Boyd^  whom  they  had  sent 
out  in  the  end  of  1847,  to  enquire  into  the  aflairs  of 
the  Company  in  Australia.  In  the  year  1848,  the 
directors  made  a  fourth  call. of  2L  lOs.  per  share,  and  a 
fifth  call  of  5L  per  share ;  neither  of  which  were  paid." 
^On  the  26th  January,  1849,  a  circular  was  issued  by 
order  of  the  directors  to  the  shareholders.  The  share - 
holdersy  including  the  defendants  James  Farquhar, 
Thomas  Newman  Farquhar,  Patrick  Hadaw  and  James 
Ochterlany    Walker^   on   receiving   the   last  mentioned 
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1864.       circular,  denied  their  liability  in  respect  of  the  said  in- 
jj^^j^^      struments,  and  refused  to  be  bound  by  the  acts  of  the 
SuTHBRLAN     ^^"^^^0^8,  cxccpt  SO  far  as  they  were  bound  in  having 
executed  the  said  deed  of  settlement  of  the  Company. 

''  About  the  end  of  the  year  1848,  the  said  Company 
suspended  payment :  and,  in  the  latter  end  of  the  year 
1849,  a  petition  was  presented  under  the  Winding  up 
Acts ;  and  an  order  was  made  for  the  winding  up  the 
affairs  of  the  Company  under  those  Acts  on  the  26th 
o{  Marehf  I860.  The  signatures  to  the  instruments  in 
question  are  those  of  directors.  The  said  instruments 
sued  upon  were  duly  presented  for  payment.  Neither 
the  defendants,  James  Farquhar^  Thomas  Newman  Far^ 
quhavy  Patrick  Hadqw  or  James  Ochterhny  Walker  was 
present  at  any  of  the  said  general  meetings.'* 

After  some  statements  not  important,  the  case  con- 
cluded. '<The  directors  in  England  had  such  interest 
in  the  Bank  as  above  mentioned.  They  were  also 
entitled  to  be  paid  for  their  attendances.  These  were 
not  paid  at  the  time,  but  were  set  off  in  their  account 
in  respect  of  credit  shares  in  1844,  and  ultimately  settled 
in  1847.  Except  as  aforesaid,  and  excepting  their  lia* 
bility  to  pay  up  the  balance  of  their  credit  shares,  and 
any  more  immediate  liability  to  creditors  upon  such 
instruments,  their  interests  did  not  differ  from  that  of 
the  other  proprietors.  They  never  used  the  funds  of 
the  Bank  for  their  own  purposes,  nor  dealt  in  shares. 
They  acted  upon  such  motives  as  above  mentioned,  and 
not  with  any  view  to  any  separate  advantage  at  the 
expense  of  the  other  shareholders. 

**  The  Court  is  authorized  to  draw  such  inferences  as 
a  jury  ought  to  draw. 

*'  The  question  for  the  opinion  of  the  Court  is. 
Whether  the  plaintiffs  are  entitled  to  recover  or  not  ?  If 
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^y  &»t  judgment  is  to  be  entered  up  for  the  principal       1854. 
and  interest:  if  not,  judgment  of  nonsuit  to  be  entered."      Maclab 
The  case  was  argued  in  last  3£chaeImaB  Term  (a).        Sotheeland. 

CowUnff^  for  the  pluntifis.    The  substantial  question  is 
whether  aathority  was  given  by  the  shareholders  to  the 
directors  to  sign  notes  and  borrow  money  on  their  credit. 
But  the  defendants  make  several  objections  to  the  form 
of  the  notes,  which  it  will  be  convenient  to  dispose  of  first 
Assuming  that  the  directors  had  authority  to  sign  notes, 
it  is  said  that  these  notes  do  not  purport  to  bind  the 
shareholders,  but  only  to  bind  the  individuals  who  signed 
them.      But  the  words  *^for  ourselves  and  the  other 
shareholders"  prima  facie  mean  that  the  parties  signing 
promise  for  the  whole  body;   Ex  parte  Buckley  in  re 
Clarke  (d>     In  The  Bank  of  Australasia  v.  BreOlat  (c) 
the  plaintiflb  recovered  against  the  Bank  of  Australia  on 
a  note  the  form  of  which  was  '*I   promise  to   pay" 
154,000/.,  ''for  value  received,  for  and  on  behalf  of  the 
Bank  of  Australia.    J,  Nartauy  Chairman ;"  and  in  the 
judgment  it  was  said  that  there  was  a  clear  prima  fiic^ 
case,  the  note  being  ''  signed  on  behalf  of  the  Company." 
And  the  form  of  an  ordinary  Bank  of  England  note  is 
not  more  clearly  intended  to  bind  that  Corporation 
than  this  was  to  bind  the  shareholders.     Reliance  will 
be  placed  on  Healey  v.  Story  {d) ;  but  in  that  case  the 
joint  stock  company  was  a  corporation,  being  registered 
under  stat.  7  &  8  VtcU  c.  110.;  it  was  framed  for  a 
purpose  which  did  not  authorize  the  issuing  of  notes  at 
all ;  and,  if  it  could  have  been  bound  by  a  note,  the 

(a)  Oa  November  IBtb,  Yid  and  23d;    befora   Lord  CampbeB  C.    J., 
Cokridge  and  ErU  Ji. 
{h)  U  M.  fr  W.  469,  (c)  6  Moort,  P.  C  162.  161, 189. 

(d)  3  Exeh.  3. 
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1854.       iiote  ought  to  have  been  framed  in  the  manner  pre- 
Maclae      scribed  by  stat  7  &  8  Vict.  c.  110.  s.  45.;  so  that  it  was 
SuTH  ^'  ^^^^^  ^®  ^^^  could  not  bind  the  company  in  that  case. 

The  language  of  the  parties  there  was  not^  as  here,  that 
of  agents,  but  of  principals  warranting  the  payment  by 
the  corporation ;  and  this  difference  is  accounted  for  by 
the  circumstance  of  the  debtors  being  a  corporation. 
PenkmlY.  Connell{a)  was  on  another  of  these  very  notes. 
All  that  was  there  decided  was  that  the  note  bound  the 
directors,  who  signed  it,  personally  on  their  several 
promise ;  which  is  quite  consistent  with  its  also  binding 
the  shareholders  jointly.  It  will  be  urged  that  a  partner- 
ship can  only  be  bound  in  the  name  of  the  firm ;  Kirk  v. 
Blurtan  (b).  It  is  unnecessary  to  enquire  how  that  may 
be;  for  the  name  of  the  firm  '^  The  Royal  Bank  of 
Australia^  is  carefully  printed  on  the  documents.  But, 
supposing  that  the  notes  are  for  some  reason  or  other 
informal,  the  plaintifis  (assuming  that  the  directors  had 
authority  to  borrow  money  on  the  credit  of  the  share- 
holders) might  resort  to  the  count  for  money  lent,  and 
recover  the  consideration.  To  this  it  is  answered  that 
this  was  not  a  loan,  but  a  purchase,  and  that  there  is  no 
count  for  money  received.  As  to  that,  the  facts  are 
set  out  in  the  case.  The  word  ^^sold"  is  used  in  the 
documents,  no  doubt;  but,  if  the  transaction  was  in 
substance  a  loan,  the  words  are  immaterial ;  Denton  v. 
Rodie  (c).  In  that  case  the  borrower  was  a  partner;  but 
the  authority  of  a  partner  is  but  an  instance  of  agency. 
Here  Allan  was  **  the  agent  of  the  Bank,"  with  whom 
debentures  were  lodged  '<  to  be  sold  as  opportunities 
might  offer";  Minute  of  7th  October^  1840  (rf).  The 
very  notes  which  are  the  subject  of  the  action  are  sent  to 

(a)  6  Exch.  381.  (6)  9  ilf .  ^  I^.  284. 

(c)  3  Camp.  493.  {d)  Ante,  p.  12,  note  (a). 
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him  by  the  manager  with  a  statement  that  it  is  important  1854. 
fcf  the  Bank  lo  have  funds,  and  of  a  hope  that  he  can  maclab" 
place  them ;  letters  of  22d  July,  1846,  and  1st  August^  Suthseland. 
1846  (a)b  Allan  receives  from  the  plaintifis  the  full 
amount;  and  the  Bank  have  the  whole.  For  whom  was 
AUan  agent  but  the  Bank  ?  And  what  was  this  but  in 
substanoe  a  borrowing  on  their  note.  Then  comes  the 
real  question  on  the  merits.  The  deed  of  settlement 
authorized  the  directors  to  issue  notes  and  borrow 
money  on  the  credit  of  the  shareholders ;  if  the  deed 
were  silent,  the  nature  of  the  concern  was  such  as  im- 
pliedly to  give  them  authority  to  do  so;  supposing  that 
there  was  some  private  restriction  on  such  authority  or 
that  the  directors  had  abused  it,  still  the  plaintifis,  who 
bonA  fide  gave  their  money  in  reliance*  on  the  apparent 
authority  of  the  directors,  may  recover  against  the  share- 
holders; and,  lastly,  the  shareholders  knew  that  the 
directors  had  borrowed  money,  and  by  silently  accepting 
dividends  with  such  knowledge  ratified  their  act  First 
as  to  the  deed  itself  (d).  Sects.  10  and  22  give  the  whole 
controul  to  the  Court  of  directors.  In  the  case  it  is  found 
that  all  the  proceedings  were  by  courts.  Then  the  nature 
of  the  intended  business  appears  from  sections  6  and  9. 
The  Bank  was  to  be  a  bank  of  issue  in  almost  every 
place  east  of  the  Cape.  It  was  also  to  be  a  bank  in 
Lomdont  where  it  could  not  be  a  bank  of  issue,  as  the 
Bank  of  England^%  privileges  prevent  its  being  so.  The 
directors  were  to  manage  matters  without  accounting 
to  any  one  until  25th  Jidy^  1845,  when,  by  sect  81, 
the  first  general  meeting  was  to  be  held.  It  is  obvious 
that  the  whole  scheme  was  to  take  up  money  in  England 
and* lend  it  east  of  the  Cape,  making  a  profit,  by  the 
higher  rate  of  interest  there.  It  would  be  fatal  to  such 
(o)  Ante,  j>.  16,  notes  (a)  and  (6).  {h)  Ante,  p.  4,  note  (a). 
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1854.  a  scheme  if  the  money  could  not  be  taken  up  for  long 
Maclab  periods;  and  sect  9  expressly  includes,  as  part  of  their 
SuTHKRLAHD.  "^""^^^^^s,  *' borrowiug  or  taking  up  money"  on  "pro- 
missory notes,"  "debentures"  "or  other  obligations.** 
The  partners  in  an  ordinary  bank  have  authority  to 
borrow  money  on  the  credit  of  the  partnership;  Bank 
of  Australia  v.  Breillat  (a):  much  more  have  the 
managers  of  such  an  unusual  concern  as  this.  Here 
the  purposes  for  which  the  money  was  borrowed  and 
to  which  it  was  applied  were  within  the  very  scope  of 
the  business;  but,  supposing  it  to  be  otherwise,  it  would 
not  affect  the  right  of  the  plaintifis.  In  The  Bank  of 
Australia  v.  Breillat  (b)  part  of  the  consideration  of  the 
note  sued  on  was  an  advance  to  pay  off  debts  alleged  to 
be  not  legally  binHing  on  the  defendants.  But  the  Judi- 
cial Committee  of  the  Privy  Council,  in  their  judgment 
in  that  case  (c),  held  that  if  it  were  so  it  could  make  no 
difference:  "it  would  be  extravagant  to  hold,  that  the 
appellants,  lending  their  money  to  the  Company  to 
enable  it  to  meet  its  engagements,  were  bound  by  this 
circumstance  to  see  to  the  nature  of  those  engagements." 
Here  the  terms  of  the  deed  (d)  declare,  by  sect  9,  that 
the  business  of  the  Company  shall  include  '*  the  borrow- 
ing or  taking  up  money  at  interest."  Words  nearly 
similar  have  been  used  in  the  various  Bank  Acts  for  a 
long  period,  and  have  been  construed  to  comprehend  every 
species  of  obtaining  money  on  credit  so  as  to  be  repay- 
able ;  The  Bank  of  England  v.  Anderson  (e),  Booth  v. 
Bank  of  England  {g).  Such  words  must  therefore  be 
understood  to  bear  this  meaning  when  used  by  bankers. 
The  defendants  contend  that  the  rest  of  the  deed  is 

(a)  6  Moon,  P.  C.  194.  (6)  6  Moort,  P.  C,  162. 

(c)  6  Moortt  P.  C.  201 .  (<f)  Ante,  p.  4,  ft,  note  (a). 

(«)  d  New  Co,  689.  C^)  7  a.  ^  F.  609. 
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controuled    by   sects.  14  and  15,  and  that  all  things        1854. 
should  be  done  by  trustees;   but,  on  looking  at  those       MaclIb 
clauses,  and  comparing  them  with  sects.  23  and  24    gjjxHiLAND. 
which  relate  to  the  same  subject,  it  will  be  seen  that 
the  trustees  are  to  act  under  the  controul  of  the  direc- 
tofs,  who  vest  in  them  what  property  they  think  fit. 
Sect.  30  also  is  relied  on,  in  that  each    proprietor 
renounces  all  right  to  sign  bills.    But  that  is  as  pro- 
prietor ;  the  right  to  sign,  as  members  of  the  governing 
body,  as  directors,  is  not  renounced. 

(The  aiguments  as  to  the  ratification  are  omitted,'  as 
they  turned  entirely  on  the  weight  of  the  evidence  of 
knowledge,  on  the  part  of  the  shareholders,  of  these 
transactions,  to  be  inferred  firom  their  receiving  divi- 
dends at  the  same  time  that  the  reports  and  balance 
sheets  were  sent  to  them.  The  balance  sheet  of  1845, 
which  is  printed  in  the  statement  of  the  case,  ante  p.  20, 
will  indicate  the  sort  of  evidence  relied  on :  and  the 
judgment  shews  what  the  inferences  of  fact  drawn  by 
the  Court  were.) 

Sir  Fitsroy  KeUy^  for  the  defendants  J.  Farquhary 
P,  Farquhar,  Haddan  and  Walker  (a).  Assuming,  for 
the  present,  that  it  can  be  said  that  the  directors  have,  . 
either  by  the  deed  or  otherwise,  power  to  bind  the 
shareholders  by  all  ordinary  banking  matters  and  to 
borrow  money  on  their  credit  (which  is  denied),  still 
the  defendants  are  not  liable;  for  these  instruments 
are  by  no  means  ordinary  banking  matters;  and  there 
was  not  in  this  case  any  loan.  Whatever  be  the 
general  powers  of  the   partners   in   a   bank,  the  di- 

(a)  Premtiei  appeared  for  the  defendant  Smtharhnd;  and  the  defendant 
Commdi  appeared  in  person  :  but  the  Court  declined  to  hear  more  than  one 
coanael  argue. 
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1854.  rectors  here  can  at  most  but  have  such  of  them  as 
Maclae  *re  consistent  with  its  being  a  joint  stock  bank.  Now 
SuTHsiiLAND.  ^^  partttcr  in  any  concern  can  bind  his  copartners  by 
a  negotiable  instrument  jointly  and  several^,  [Lord 
Campbell  C.  J.  Mr.  Cowling  has  not  argued  that  the 
notes  are  binding  upon  the  shareholders  severally ;  and 
you  may  assume  that  there  was  no  authority  on  the  part 
of  the  directors  to  bind  your  clients  severally.  But, 
assuming  for  the  moment  that  there  was  authority  to 
bind  them  jointly^  may  not  the  note  bind  them  so 
far^  though  the  attempt  to  bind  them  severally  was 
ultra  vires  and  inoperative  ?]  No.  Supposing  that  the 
maxim.  Utile  per  inutile  non  viliatur,  applied  to  the 
execution  of  a  procuration,  and  that  the  excess  could 
in  such  a  case,  'if  inoperative,  be  rejected,  still  the 
addition  of  a  several  promise  is  by  no  means  inoperative 
or  capable  of  being  rejected.  In  the  first  place  it  is 
oi)erative  as  binding  the  parties  who  signed  the  note, 
and  also  all  such  shareholders  as  individually  authorized 
them  so  to  sign  it.  Beyond  doubt  such  shareholders  arc 
bound  severally.  It  cannot  be  that  the  words  "We" 
"  for  ourselves  and  the  other  shareholders"  "jointly  and 
severally  promise  to  pay"  are  to  be  construed  as  a  joint 
and  several  promise  as  against  the  shareholder  A.,  who 
•  is  shewn  to  have  sanctioned  notes  in  this  form,  and 
only  as  a  joint  one  against  the  shareholder  B.,  who  did 
not.  The  holder  of  the  note  can  construe  it  only  as  it 
purports  to  be.  And  if  it  were  held  binding  as  a  joint 
note  the  position  of  the  shareholder  would  be  altered ; 
for  he  would  then  be  bound  to  pay  it ;  and,  if  he  pays 
such  a  note,  he  makes  evidence  against  himself  that 
he  has  given  authority  to  bind  himself  severally ;  and 
it  is  not  possible  to  accompany  the  payment  with  such 
an  explanation  as  shall  shew  to  all  the  world  that   it 
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18  made  only  in  respect  of  the  joint  liability.     That  is        1854. 

one  reason  why  an  authority  must  be  strictly  pursued,       mI^Z][^ 

or  it  does   not  bind  the  principal.     There  are  many    spxheJiland. 

instances  in  which  this  principle  is  acted  upon  in  ques- 
tions as  to  the  validity  of  powers  relating  to  real  estate; 
Doe  dem.  EOu  v.  Sandham  (a)  is  one.  But  the  prin- 
ciple is  stronger  in  mercantile  transactions  of  all  kinds, 
as  in  Barron  v.  Fitzgerald  (Jb)^  and  more  particularly 
where  the  authority  is  to  execute  negotiable  instruments, 
which  may  come  into  the  possession  of  persons  who 
must  take  the  instrument  as  it  purports  to  be.  That  is 
the  reason  why  a  partnership  bill  does  not  bind,  unless 
executed  in  the  name  of  the  firm ;  Kirk  v.  Blurton  (c). 
In  the  present  case  the  name  of  the  firm  is  printed  on 
the  note ;  but  the  legal  efiect  of  the  promise  is  that  the 
individuals  jointly  and  severally  promise,  not  that  there 
is  a  promise  made  by  procuration  of  the  firm.  This  was 
the  opinion  of  the  Court  of  Exchequer  in  PenMoil  v. 
CormeU  {dy  These  words  cannot  be  construed  as  two 
different  promises,  one  for  the  firm,  one  for  the  indi- 
viduals; JEx  parte  Buckley  in  re  Clarke  («),  Healey  v. 
Story  (g).  In  an  American  case,  Bradlee  v.  Boston  Glass 
Company  (A),  the  plaintifis  had  lent  money  to  the  Com- 
pany, and  received  as  a  security  a  note  in  this  form: 
'*  We,  the  subscribers,  jointly  and  severally,  promise  to 
pay  Messrs.  J.  and  T.  Bradlee  or  order,  for  The  Boston 
Glass  Manufactory^  It  was  signed  by  three  persons 
who  might  have  bound  the  Company  by  a  promissory 
note  duly  signed.  But  Shava  C.  J.  delivered  the 
judgment  of  the  Court,-  that  the  instrument  declared 

(a)  I  T.  R.  706.  (6)  6  iVew  Cn.  201. 

(r)  9  AT.  ^  TF.  284.  (d)  5  Esck,  381. 

(0  \KM.\W.  469.  ig)  3  Bxtk,  3. 

(A)  16  Piekerins^t  {Amtrican)  Rtperit,  347. 
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1854.        on   was  not  the   note  of  the   Company.     He  sajs: 


Maclab  "The  words  *  jointly  and  severally'  are  quite  decisive, 
SuTHBELAMo.  '^^  persons  are,  *  we,  the  subscribers,'  and  it  is  signed" 
A.  B.  and  C.  "  This  word  *  severally^  must  have  its 
effect;  and  its  legal  effect  was  to  bind  each  of  the 
signers.  This  fixes  the  undertaking  as  a  personal  one. 
It  would  be  a  forced  and  wholly  untenable  construction 
to  hold,  that  the  Company  and  signers  were  all  bound; 
this  would  be  equally  inconsistent  with  the  terms  and 
with  the  obvious  meaning  of  the  contract."  This  case 
is  cited  with  approbation  in  S^aiy  On  Promissory  Notes, 
(2d  edition)  p;  77.  sect!  70. 

It  has  been  argued  that  the  plaintiflb,  as  bonfi  fide 
holders,  are  entitled  to  recover  because  the  directors 
have  a  prim&  facie  authority  to  bind  the  Bank  by  ordinary 
banking  transactions.  If  this  were  so,  still  it  would  be 
plain  that  the  note  in  question  is  not  an  ordinary  banking 
transaction.  It  is  for  an  unusually  long  period ;  and  the 
attachment  of  coupons  may  have  the  effect  of  giving 
compound  interest.  But  there  is  no  such  implied 
authority,  in  case  of  a  joint  stock  company,  to  one 
partner  to  bind  the  others ;  Bramah  v.  Roberts  (a). 
The  deed  only  must  be  looked  to;  Kirk  v.  BeU{b). 
In  the  pre^nt  deed  there  is  no  auAority  given:  on  the 
contrary,  it  is  renounced  by  sect.  30,  except  when  the 
instrument  is  made  in  the  manner  there  prescribed 
That  section  stipulates  that  negotiable  instruments  shall 
not  bind  the  Company  unless  signed  by  the  manager, 
or  by  some  other  person  authorized  by  the  directors. 
The  object  is  that  the  Company  may  Bave  a  security 
against  abuse,  which  practically  they  have  to  a  great 
extent  if  the  negotiable  paper  must  be  signed  by  a 

(a)  3  New  Co,  963.  (6)   }6  Q.  B,  290. 
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person  appointed  by  the  directors  at  a  court,  instead  of      i854. 
being  iSBuable  by  any  directors  of  their  own  power.     It      ji^^^^^^ 
is  tnie  that  the  directors  might  have  authorised  the  three  g^^H^ij^^^^. 
persons  who  signed  these  instruments ;  but  it  does  not 
appear  that  they  did  so  authorize  them. 

Th^i  as  to  the  count  for  money  lent.     It  is  said  that 
this  is  a  lending  to  the  Bank  through  the  directors,  for 
a  term  of  five  years.  That,  if  it  were  so,  would  shew  how 
injurious  to  the  shareholders  the  attempt  to  bind  them 
severally  was ;  for  the  plaintiffs,  who  took  what  purported 
to  be  a  joint  and  several  security,  would,  on  discovering 
that  it  was  not  a  several  security,  be  entitled  at  once  to 
bring  money  had  and  Feceived.   They  have  not  done  so, 
but  sue  for  money  lent.     Now  every  word  in  the  state- 
ment of  the  case,  and  every  word  in  the  document,  shews 
that  this  was  not  a  loan  on  the  security  of  these  in8tru<<> 
roents,  but  a  purchase  of  them.    The  purchaser  of  a  bill 
may  give  more  or  less  than  its  nominal  amount,  according 
as  it  is  at  a  premium  or  at  a  discount;  but  he  recovers 
ultimately  the  amount  in  the  bill.     A  lender  taking  the 
instrument  as  a  security  recovers  the  amount  lent    [Lord 
Campbell  C.  J.     No  doubt  purchase  and  loan  are  dif- 
ferent contracts  attended  with  different  incidents.]    The 
case  of  Denton  v.  Rodie  (a)  is  in  point  only  as  shewing 
that  the  word  sold  maybe  inaccurately  used  in  reference 
to  a  tnmsaction  of  loan.    The  present  case  is  like  Umfy 
V.  Lye  (by    [He  then  aigued  that  the  fair  inference  to 
be  drawn  finom  the  facts  stated  in  the  case  was  that  the 
directors  had  misapplied  the  money,  and  had  studiously 
concealed-  from  the  shaiebolders'  the  fact  that  it  was 
borrowed,  the  reports  and  balance  sheets  being,  according 

(a)  3  CbMpfr.  499.  (6)   15  East,  7. 


V. 

Sutherland. 
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1854.  to  his  argument,  so  framed  as  to  lead  to  the  inference 
l^cLAE  ^^®'  ^^^  money  was  deposited  for  the  purpose  of  remit- 
tance to  Australia  in  the  ordinary  course  of  banking 
business.  And  that  if  the  shareholders  were  in  igno- 
rance of  the  transactions  they  could  not  ratify  them. 
The  alignment  on  this  part  of  the  case  is  omitted,  for 
the  same  reason  as  the  argument  for  the  plaintifis  on  the 
same  part  of  the  case.] 

Cowling  was  heard  in  reply. 

Cur.  adv,  vult. 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court 

The  question  which  we  have  to  determine  b :  Whether 
the  shareholders  in  the  unregistered  joint  stock  Com- 
pany called  "  The  Royal  Bank  of  Australia^  are  jointly 
liable,  either  as  makers  of  the  promissory  notes  set  out 
in  the  special  case,  or  as  borrowers  of  the  money  sought 
to  be  recovered?  One  of  the  defendants,  being  a 
director  of  the  Company,  actually  signed  the  notes ; 
and  another  was  a  director  when  by  his  authority  they 
were  issued ;  but  the  other  four  defendants  can  only  be 
made  liable  as  shareholders.  We  are  of  opinion  that 
the  shareholders  are  liable,  both  as  makers  of  the  notes 
and  as  borrowers  of  money  for  which  the  notes  were 
intended  to  be  a  security. 

On  the  form  of  the  notes  several  preliminary  objec- 
tions were  taken,  which  it  may  be  convenient  first  to 
dispose  of.  Sir  Fitzroy  Kelly,  in  hb  able  argument, 
began  by  contending  that,  even  supposing  that  the 
directors  had  authority  to  bind  the  shareholders  by 
promissory  notes  to  secure  money  for  the  purposes  to 
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which  the  sums  raised  by  those  notes  were  to  be  applied^        i854. 
these  notes  are  not  binding  on  the  shareholders,  by      i^^clas 
reason  of  the  words  **and  severally"  introduced  into   ajj^gitAjiD. 
them.     It  is  quite  clear  that  a  partner  cannot  by  any 
instrument   make  a  copartner  separately  liable  for  a 
partnership  debt;  and  a  shareholder  in  this  Company 
separately  sued  on  one  of  those  notes  might,  in  due 
form,  successfully  deny  his  separate  liability.     But  it 
does  not  follow  that  the  shareholders  may  not  be  jointly 
liable,  if  tbere  was  authority  to  bind  them  by  a  joint 
note.     Supposing  the  intention  of  the  instrument  to 
have  been  to  make  the  shareholders  separately  as  well 
as  jointly  liable,  and  not  merely  to  impose  a  separate 
liability  upon  each  of  the  three  directors  who  signed  it, 
sdll,  as  far  as  the  shareholders  are  concerned,  it  may 
be  void  as  a  sepa^te  and  valid  as  a  joint  security.     The 
expression  in  the  note  by  which  a  separate  liability  is 
sought  to  be  created  may  be  easily  detached  in  con- 
struing it,  and  taken  pro  non  script^;  as  against  the 
shareholders  it  is  utterly  void,  and  it  does  them   no 
injury.     The  perfect  and  complete  contract  of  joint 
liability  is  not  vitiated  by  the  directors  having,  ultra 
vires,   written   upon   the  same   piece  of  paper   words 
which  are  wholly  inoperative.     If  A.   and  B.  are  in 
partnership,  and  A.  for  a  partnership  debt  bon&  fide 
gives  a  promissory  note  in  the  partnership  firm,  there 
seems  considerable  difficulty  in  contending  that  A.  and  B, 
may  not  be  jointly  sued  upon  it  because  it  professes  to 
bind  them  separately  as  well  as  jointly.     Why  should 
the  security  perish  instead  of  being  available,  when« 
as  &r  as  it  is  sought  to  be  enforced,  it  might  lawfully  be 
created,  and  it  expresses  the  intention  of  the  parties  ? 
Surely  this  would  be  unjust  and  contrary  to  well  known 

TOL.   III.  s  K    &   B. 
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1854.  legal  majdiii&  No  case  lespectiDg  promisBory  notes 
Maclas  bw  yet  gone  farther  than  Perring  v.  Hime{a\  which 
SoTHEftLAim.  ^"'y  intimates  the  truism  that  a  partner  cannot  make 
his  copartner  separately  liable  by  a  joint  and  several 
promissory  note.  Sir  Fitzrcy  Kelly  relied  upon  various 
cases  respecting  the  execution  of  powers,  under  settle* 
ments  or  wills,  as  to  real  estate ;  but  they  by  no  means 
made  out  his  proposition,  that,  wherever  there  is  any 
excess  of  authority  by  the  donee  of  the  power,  what 
is  otherwise,  per  se,  well  done  in  the  execution  of  it 
is  wholly  void :  and  the  analogy  between  the  execution 
of  such  powers  and  the  making  of  promissory  notes  for  a 
partnership  debt  is  so  remote  that  we  do  not  consider  it 
necessary  to  examine  further  Doe  dan.  Ellis  v.  Sandr 
ham  {b\  or  his  other  authorides  of  the  same  class. 
Barron  v.  Fitzgerald  (c),  afterwards  cited,  is  not  more 
in  point,  as  it  only  says  that,  if  a  man  requests  the 
advance  of  money  in  doing  one  thing  which  he  requires 
to  be  done,  he  is  not  liable,  in  an  action  for  money  paid 
to  his  use,  for  a  sum  of  money  expended  in  doing  another 
thing  which  he  did  not  authorize.  It  was  next  objected 
that  those  notes  are  not  binding  on  the  shareholders 
because  they  are  not  properly  given  in  the  name  of 
the  partnership  firm.  But  we  are  of  opinion  that,  if  the 
directors  by  whom  they  are  signed  had  authority  to 
draw  them,  they  are  snflBcient,  as  they  clearly  express 
an  intention  that  all  the  shareholders  in  The  Royal 
Bank  of  Australia  should  be  joindy  bound  by  them; 
and,  unless  the  names  of  all  the  shareholders  were 
enumerated,  we  hardly  know  any  language  by  which 
this  intendon  could  be  expressed  more  clearly.     A  joint 

(a)  4  Bing,  98.  {h)  \  T,  R  705. 

(e)  6  New  Ca,  201. 
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stock  company,  like  any  other  partnership,  may  have  a       1854. 
finn ;  and,  wben  that  firm  is  properly  used,  it  is  supposed      u^clam 
to  comprehend  all  the  partners.     There  is  no  necessity  gj^gJiu^^B^ 
for  that  firm  being  signed  at  the  bottom  of  a  promissory 
note  by  which  a  joint  stock  company  is  to  be  bound, 
any  more  than  the  name  of  a  corporation  that  has  power 
to  issue  promtssory  notes ;  and  in  point  of  practice  such 
notes  are  always  signed  by  directors,  or  some  agent 
appointed  for  that  purpose.     The  form  of  the  notes  in 
question  is  substantially  the  same  as  that  in  J5x  parte 
Buckley  in  re  Clarke  (a),  which  was  held  to  be  suflScient 
to  make  ail  the  partners  jointly  liable,  being  a  promise 
by  one  partner  for  himself  and  the  other  three  partners, 
and  amounting  to  one  promise  of  the  four  persons 
constituting  the  firm«     Here  the  promise  is  by  three 
directors  who  are  shareholders,  ''for  themselves  and 
the  other  shareholders  of  the  said  company;"  and,  if 
the   three  directors    had    authority,  the    company    is 
bound.     Hall  y.  Smith  (b)  was  there  declared  not  to  be 
law:  and,  considering  that  the  note  in  that  case  was 
signed  by  the  defendant  expressly  for  himself  and  his 
two  copartners  jointly,  there  seems  great  difficulty  in 
seeing  how  he  could  be  considered  by  using  the  pro- 
noun "I"  to  intend  to  create  any  separate  liability. 
But,  if  JSdll  y.  Sndtk  {b)  could  be  supported,  it  would  be 
no  authority  to  shew  that  a  signature  in  the  name  of  the 
firm  is  always  necessary  to  create  a  joint  liability.     The 
defendant's  counsel  strongly  relied  upon  Kirk  v.  John 
Bharion    and    Charles    Haberehon  (e),   in    which,    the 
defendants  being  sued  as  joint  drawers  of  a  bill  of 

(a)  14  M.  ^  W.  469.  (5)  \  B,  ^  C,  407. 

(c)  9  AT.  ^  IT.  284. 
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1854.       exchange,  it  appeared  that  the  bill  was  drawn  by  the 
Maclab      defendant  Habershon  in   the  firm  of  **  John  Blurtan 
SuTHMLAND.  S"  ^^' ' "  ^^^  *^®  ^^^  defendants  carried  on  the  business 
of  printers  in  partnership ;  that  the  name  of  John  Blurton 
was  written  over  the  door  of  their  place  of  business;  and 
a  witness  stated  that  they  had  been  in   the  habit  of 
drawing  bills  which  he  had  seen ;  but  he  could  not  take 
upon  himself  to  say  whether  they  were  in  the  name  of 
''John  Blurton''  or  of  ''John  Blurton  §•   Co."     The 
Court  of  ]Exchequer,  considering  "John  Blurton^  to  be 
the  firm,  held  that  John  Blurton  could  not  be  bound  by 
a  bill  drawn  by  Habershon  in  the  firm  of  "  John  Blurton 
{r  Cb."    It  is  unnecessary  to  say  how  far  we  concur  in 
this  case ;  for,  at  any  rate,  it  only  decides  that,  where 
the  firm  professes  to  be  used,  it  would  necessarily  be 
fatal  to  add  to  the  single  name,  which  usually  constitutes 
th&firm,  "  &  Co.,"  whereas,  at  the  case  at  bar,  the  signa- 
ture at  the  bottom  of  the  note  does  not  profess  to  be 
a  firm,  but  the  signature  of  three  directors  acting  for 
a  joint  stock  company,  and  the  question  must  be  whether, 
when  professing  to  bind  the  Company,  they  had  authority 
to  do  so.    In  Healey  ▼.  Story  {a\  which  was  an  action  by 
plaintifi^  as  payee  against  the  two  defendants  as  makers 
of  a  promissory  note,  it  appeared  that  the  defendants 
were   the  directors  of  a  joint  stock  company  called 
"  The    WesUyan    Newspaper    Association^  **    completely 
registered  under  stat.  7  &  8  Vict  c.  110.,  and  that  they 
gave  to  the  plaintifi^  for  a  debt  due  firom  the  company  a 
note  in  the  following  form.   "London,  March  19, 1847." 
"  On  demand,  we  jointly  and  severally  promise  to  pay 

(a)  3  Exeh.  3. 
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Mr.  Edward  Healey,  or  order,  the  sum  of  250/.,  value        1864. 
received,  for  and  on  behalf  of  7%«  Wesleyan  Newspaper      mIclab" 

''Parker  Story  )    ,^. 

^        >  Directors." 
''James  if  are    ) 

The  question  was  whether  the  defendants  were  person- 
ally liable  on  the  note;  and  the  Court  (we  think  very 
properly)  held  that  they  were ;  for,  this  being  a  quasi 
corporation,  there  could  be  no  individual  and  separate 
liability  intended  to  be  cast  upon  the  shareholders,  and 
the  defendants  evidently  professed  to  make  themselves 
personally  liable.  But  the  doctrine  there  laid  down 
cannot  apply  to  an  instrument  expressly  professing  to 
bind  the  shareholders  in  an  unregistered  company.  The 
American  case  (a)  decided  by  that  very  learned  Judge 
Chief  Justice  Shaw  of  Massacktisets  we  regard  with  the 
utmost  respect ;  but  it  appears  to  have  proceeded  exactly 
on  the  same  principle.  The  Gas  Company  being  a 
corporation,  and  the  directors  who  signed  the  note 
having  promised  *' jointly  and  severally,"  it  was  held  not 
to  be  the  note  of  the  Company,  but  of  the  individuals 
who  signed.  The  decision  of  the  Court  of  Exchequer 
in  Penkml  v.  Connett  (&),  upon  one  of  these  very  notes 
issued  by  77i«  Royal  Bank  of  Australia,  we  entirely 
concur  in.  Each  director  who  signs  the  notes  is  liable 
to  be  sued  separately  upon  them ;  but  this  decision  does 
not  in  any  degree  affect  the  joint  liability  of  the  share- 
holders. 

It  is  further  objected  to  the  form  of  the  notes  on 
which  this  action  is  brought,  that  they  are  payable  at 
the  unusual   period  of  five  years  after  date,  that  the 

(a)  Bradhe  ▼.  Bottan  GItut  Company ^  16  Piekering^i  (American) 
Btparti,  347.  (6)  5  Exch.  381. 
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1864.       interest  is  made  payable  half  yearly  by  auxiliary  notes 

j£^j,j^jj      called  coupons,  that  compound  interest  might  thus  be 

o       ^-  recovered  from  the  Company,  and  that  the  first  coupon, 

Sutherland.  ^    ^  r     j»  r 

if  issued  after  the  day  of  its  date,  would  be  an  infringe- 
ment of  the  monopoly  of  the  Bank  of  England.  But, 
in  answer  to  these  objections,  it  is  enouf^h  to  say :  that 
the  validity  of  the  notes  must  depend  upon  the  authority 
to  make  them,  not  the  length  of  the  period  which  they 
have  to  run;  that,  if  usury  were  pleaded  and  would  be 
a  defence  to  this  action,  no  more  than  simple  interest  at 
5/.  per  cent,  is  reserved  according  to  the  contract ;  and 
that,  if  there  were  any  objection  to  the  legality  of  the 
first  coupon,  it  could  not  taint  with  illegality  the  pro- 
missory notes  for  the  principal  money  at  five  years'  date 
on  which  the  action  is  brought. 

We  now  arrive  at  the  real  merits  of  the  cause.  And  we 
have  to  consider  whether  the  directors  of  this  Company 
had  authority  under  the  circumstances  stated  to  make 
these  notes,  which  are  allowed  to  be  signed  by  three 
directors  and  to  be  issued  by  order  of  a  court  of  di- 
rectors. We  do  not  think  that  the  plaintifis  can  rely 
entirely  upon  an  implied  authority  in  the  directors  to 
issue  notes  and  to  raise  money  in  the  ordinary  course  of 
banking  business.  Although  mere  shareholders  in  a 
joint  stock  company  have  no  authority  to  pledge  the 
credit  of  the  company,  the  directors  appointed  to  carry 
on  the  business  would  have  impliedly  such  of  the  ordi- 
nary powers  of  partners  in  a  common  mercantile  part- 
nership as  are  necessary  for  the  carrying  on  of  the 
business  for  which  the  Company  is  formed ;  and,  where 
a  joint  stock  banking  company  is  established,  the  di- 
rectors would  be  considered  the  agents  of  the  share- 
holders to  borrow  money  for  the  ordinary  purposes  of 
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the  busiaess,  andT  to  give  securities  in  the  ordinary  form        1854. 
for  the  money  borrowed.     In  the  case  of  The  Bank  of      m^c^ae 
ilviiralasux  v.  BreSaai{a\  before  the  Judicial  Committee    soTHJi|^j^j,D. 
of  the    Privy  Conncil,  that  consummate   Judge   Mr. 
Peaiberion  I^eigh,  Chancellor  of  the  Duchy  of  Cornwall^ 
in  pronoancing  the  judgment  of  the  Court,  says :  '*  The 
nature  of  a  banker^s  business,  especially  if  the  bank  be  . 
one  both  of  issue  and  deposit,  necessarily  exposes  him 
to  sadden  and  immediate  demands,  which  may  be  to 
the  extent  of  a  large  proportion  of  his  debts,  while  his 
profits  are  to  be  made  in  employing  his  own  moneys 
and  those  intrusted  to  him  in  discounting  bills,  in  loans, 
and  other  modes  of  investment     It  is  impossible  that 
be  should  always  have  his  assets  in  such  a  state  as  to  be 
applicable  immediately  to  the  payment  of  all  demands 
which  may  be  made  upon  him;  and  if  a  partner  has  no 
power,  under  such  circumstances,  to  borrow  money  for 
the   partnership,  either  the  assent  of  each  individual 
member  must  be  obtained,  which  may  often  be  imprac- 
ticable, or  the  concern  must  be  ruined.     We  have  no 
doubt  at  all,  therefore,  that,  in  ordinary  banking  part- 
nerships, such  power  exists,  and  that  the  directors,  by  the 
terms  of  their  appointment,  had  all  the  general  powers, 
and  among  the  rest,  the  power  of  borrowing,  unless  such 
power  is  excluded  by  other  provisions  of  the  deed.** 

But,  in  the  present  case,  the  transactions  out  of  which 
these  notes  arose  cannot  be  considered  to  have  been  in 
the  ordinaiy  course  of  banking  business:  the  money  was 
originally  borrowed  to  be  used  as  capital;  and  the  secu- 
riUes  were  not  such  as  would  usually  be  taken  for  an 
ordinary  loan  to  a  banking  company.     We  therefore 

(a)  6  Moore,  P.  C.  162.  194. 


^0  HILARY  TERM. 

1854.  think  that  it  lies  upon  the  plaintifis  to  shew  that,  from 
^Ij^cLAE  ^™®  extraordinary  course  of  business  described  in  the 
SuTBULAND.  ^^®^  ^^^  authorizcd  by  it,  or  by  some  extraordinary 
powers  conferred  upon  the  directors,  they  could  bind 
the  Company  in  a  manner  that  would  have  been  incom- 
petent to  the  partners  of  a  banking  firm,  or  the  directors 
of  a  joint  stock  company  instituted  to  carry  on  the 
usual  operations  of  banking;  or,  failing  these,  that  there 
has  been  a  ratification  by  the  shareholders  of  these  acts 
of  the  directors  which  otherwise  would  not  have  been 
binding  on  them. 

We  must  therefore  apply  ourselves  in  the  first  place  to 
the  deed  of  settlement  executed  by  the  shareholders  (a). 
The  scope  of  the  contemplated  business  is  described  in 
sect  6,  by  which  the  directors  were  to  have  "full  power 
and  authority  to  carry  on  the  business  of  the  Company 
in  the  city  of  London  and  in  such  other  cities,  towns  or 
places  within  the  United  Kingdom,  or  within  Her  Ma- 
jesty's colonies  or  settlements  of  iV^  South  fFales,  Van 
Diemen^s  Land,  fFestem  AuslraKa,  SoiUhemAustraUa^oi 
2LTky  other  part  of  New  HoUandy  or  within  the  islands  of 
iV^  Zealand,  or  within  the  territories  of  The  Honourable 
The  East  India  Company,  or  within  the  colony  of  the  Cape 
of  Good  Hope,  or  within  any  other  islands,  countries,  or 
territories  to  which  her  Majesty's  subjects  may  lawfully 
trade  beyond  the  Cape  of  Good  Hope  to  the  Straits  of 
Magellan,  which  to  the  court  of  directors  may  seem  ad- 
visable." Thus  the  directors  were  not  only  authorized 
to  carry  on  the  business  of  banking  in  London,  but  to 
establish  as  many  banks  as  they  might  deem  advisable 
over    almost    the    whole   habitable    globe.      For    this 

(a)  Ante,  note  (a),  p.  4. 
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purpofle  they  must  incideDtally  have  been  vested  with        1854. 

mach  more  extensive  powers  than  belong  to  those  who      jj^^lab 

are  merely  to  carry  on  in  one  particular  locality  a  bank«   smmLASD. 

either  of  deposit,  or  of  issue,  or  of  both.    Further,  sect.  9 

expressly  declares:  "That  the  trade  or  business  of  the 

Company^  (wherever  carried  on)  **  shall  be  that  of  bankers 

or  of  banking,  including  the  making  and  issuing  of  bank 

notes^  and   bills  payable  on  demand,  after  sight,  after 

date,  or  otherwise,  and  the  making  of  loans"  &c«  "  on 

lands  and  tenements,  on  sheep,  cattle,  and  live  stock,  on 

wool,  fiurm  stock  and  produce,  and  on  all  and  every  other 

kind  and  description  of  property  whatsoever,  and  includ- 

ing**  **  the  barraurinffor  talung  up  money  at  interest  on  receiptt, 

on  inland  or  foreign  bills  of  exchange  or  promissory  notes, 

bondsy  debentures,  deposit  receipts,  or  other  obligations, 

as  shall  from  time  to  time  be  deemed  expedient"    Then, 

by  sect.  10,  "  the  management  of  the  Company,  and 

the  business  and  concerns  thereof,  and  the  regulation, 

investment,   and  application  of  the   properties,  funds, 

securities  and  moneys  for  the  time  being,  belonging  to 

the  Company,  and  the  regulation  and  determination  of 

the  modes  and  terms  of  carrying  on  and  transacting  the 

business  of  the  Company,  and  all  other  matters  and 

things  whatsoever  connected  with  or  relating  to  the 

business  or  concerns  of  the  Company,  shall  be  solely 

and  exclusively  vested  in  and  reposed  in  the  court  of 

directors,  except  as  herein  is  excepted  or  otherwise 

provided."  With  such  transcendant  powers  to  accomplish 

such  stupendous  objects,  can  it  be  said  that  the  directors, 

for  raising  capital  to  trade  with,  were  confined  to  the 

sale  of  shares,  and  to  enforcing  calls  upon  those  shares 

till  50/.  had  been  paid  upon  each,  whatever  might  be 

the  state  of  the  share  market,  whether  the  shares  of  the 
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1854.  Company  might  be  at  a  premium  or  at  a  discount,  and 
MaclIe  although  the  sudden  multiplication  of  calls  might  ne- 
S(rrusiu.ANjk  cessarily  lead  to  the  utter  ruin  of  the  concern.  It  is 
said,  truly,  that  the  purpose  for  which  the  money  was 
originally  raised  by  the  promissory  notes  was  not  (as  in 
the  Australasia  and  Australia  case  (a) )  to  discharge  any 
pre-existing  engagement  of  the  Company :  but  is  there 
not  here  an  express  authority  given  to  raise  money  to 
be  employed  as  capital  in  the  manner  which  was  adopted 
by  the  diiectors?  They  were  to  borrow  or  take  up 
c'money  at  interest  on"  ^*  promissory  notes,"  '< debentures," 
«or  other  obligations."  And  how  to  be  applied?  ^*  In 
making  of  loans  and  advances  to  customers  and  other 
persons"  on  lands,  tenements,  on  sheep,  cattle,  wool,  &c. 
Does  not  this  mean  that  the  money  might  be  borrowed  on 
promissory  notes  or  debentures  in  this  country,  and  sent 
to  Australia,  where,  branch  banks  being  established,  it 
should  be  lent  at  a  high  interest  to  customers  and  others 
on  lands  and  tenements,  sheep,  cattle  and  other  property 
to  be  pledged?  If  there  was  authority  so  to  borrow  the 
money,  there  was  authority  to  give  the  promissory  notes 
or  debentures  as  a  security  for  it :  there  being  authority 
so  to  borrow  the  money,  the  bona  fide  holders  for  value 
of  the  promissory  notes  or  debentures  could  not  have 
been  prejudiced  by  the  misapplication  of  it  But,  in 
truth,  it  was  not  misapplied.  The  case  finds  that  the 
directors  *^  never  used  the  funds  of  the  Bank  for  their 
own  purposes,  nor  dealt  in  shares."  And  it  appears  by 
the  evidence  that  the  money  was  carried  to  Australia, 
that  a  branch  was  established  at  Sydney,  and  that  a  sura 
of  above  300,0002i  was  there  advanced  upon  lands,  sheep, 

(a)   BqmM  o/Au$inUa»ia  v.  BreWai,  6  Moore,  P.  C  152. 
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cattle,  wool  oad  such  property  as  is  speciBed  in  the  deed        1354. 
to  be  takeu  by  the  directors  as  security  for  advances.  mIclIk 

The  plainti€EB  Ukewise  relied  upon  sect.  43  of  the  deed,  soxheblakd 
which  says:  *«That  the  court  of  directors  may  issue,  at 
any  of  the  oflBces  or  banking  houses  where  the  business 
of  the  Company  shall  be  carried  on,  any  notes  or  bills 
payable  after  date,  after  sight,  on  demand,  or  otherwise, 
which  it  shall  be  lawful  or  competent  for  the  Company 
to  issue  under  or  consistently  with  the  laws  for  the  time 
being  in  force  in  relation  to  bankers  or  banking  com- 
panies.** We  think,  however,  that  this  applies  only  to 
dealing  as  a  bank  of  issue,  and  would  not  extend  to  the 
borrowing  of  money  to  be  employed  in  trade  on  such 
instruments  as  are  the  foundation  of  the  present  action. 
To  authorise  such  borrowing  we  think  that  the  sections 
previously  quoted  are  abundantly  sufficient  According 
to  The  Bank  of  England  v.  Anderson  (a),  and  various 
other  cases  upon  the  Bank  Monopoly  Acts,  this  was 
a  ^borrowing  or  taking  up  money  at  interest"  **  on  pro- 
missory notes  "  or  <*  debentures. "  The  observaticm,  that 
the  power  of  borrowing  was  confined  to  borrowing  on 
securities  and  property  which  the  Company  might 
acquire  firom  others  in  the  course  of  their  dealings,  is 
wholly  at  variance  with  the  language  of  the  deed.  The 
''promissory  notes"  and  *' debentures,*'  there  mentioned, 
were  evidently  promissory  notes  and  debentures  to  be 
originally  created  by  the  directors,  and  given  by  way  of 
security  for  sums  boirowed  on  behalf  of  the  Company. 
In  Burmetter  v.  Norris{b\  in  which  it  was  properly 
held  that  there  was  no  power  to  borrow  on  the  credit 
of  a  company,  the  business  to  be  carried  on  and  the 

(a)  3  Sew  Co.  689.  (6)  6  Bxch,  796. 
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1854.  power  conferred  on  the  directors  by  the  deed  were 
j4^LA^  quite  different  from  what  we  find  here. 
SuTREiLLAND.  '^^  dircctors  in  this  Company  having  such  a  power  of 
borrowing  as  they  have  exercised^  it  follows  that  the  sums 
intended  to  be  secured  by  the  promissory  notes  might 
be  recovered  as  for  money  lent,  if  there  were  any  objec- 
tion in  point  of  form  to  the  validity  of  the  notes.  The 
defendants  contend  that  this  was  a  mere  transaction  of 
purchase  and  sale.  The  word  ^'purchase"  is  no  doubt 
used  in  the  documents  relating  to  the  affair;  but  this 
does  not  alter  its  nature;  and  it  resolves  itself  into  a 
loan  of  money  for  a  given  time  at  521  per  cent,  payable 
half  yearly,  the  instruments  being  given  as  security  for 
payment  of  principal  and  interest  There  is  no  diffi- 
culty in  ascertaining  the  sum  which  was  lent  and  is  to 
be  recovered.  This  was  originally  calculated  between 
the  parties  according  to  the  sum  mentioned  in  the  note, 
taking  into  consideration  the  interest  from  the  time  of 
the  advance.  The  case  of  Denton  v.  Rodie  (a)  is  an 
authority,  expressly  in  point,  that  this  transaction  may 
be  treated  as  a  loan ;  and  the  ruling  of  Lord  EUenbonmgh 
at  Nisi  Prius  seems  to  have  been  acted  upon  by  Lord 
Chancellor  Eldon  who  had  directed  the  issue. 

We  have  considered  the  parts  of  the  deed  relied  upon 
by  the  defendants,  particularly  sections  14,  15,  23,  24 
and  30 ;  and  we  are  of  opinion  that  none  of  them,  by 
way  of  exception  or  provision  or  otherwise,  invalidate 
the  securities  sued  upon  in  this  action.  The  appoint- 
ment of  trustees,  the  duties  imposed  upon  them,  their 
liabilities  and  their  rights,  do  not  in  any  degree  interfere 
with  the  authority  of  the  directors  to  borrow  on  pro- 

(«)  3  Campb,  493. 
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miflBory  notes  or  debentures.  The  object  of  sect  30  is  1854. 
to  prevent  any  shareholder  from  sigoing,  accepting  or  ^j^clae 
indoTang  any  bill,  note  or  negociable  security,  and  to  gojHjiLAND 
empower  the  trustees  and  court  of  directors  to  appoint 
any  person  in  the  employ  of  the  Company  to  sign, 
draw,  accept  and  indorse  bills  of  exchange,  promissory 
notes  and  other  negociable  securities,  without  disabling 
the  directors  personally  to  exercise  the  powers  con- 
ferred upon  them  under  the  sanction  of  the  court  of 
directors.  The  nullifying  words  in  this  section  could 
hardly  affect  a  bon&  fide  holder,  who,  without  notice  of 
any  irr^ularity  in  the  framing  of  the  security,  might 
&irly  presume  that  the  three  directors  who  sign  the 
notes  were  duly  authorized  by  a  resolution  of  the  court 
of  directors  and  the  trustees  to  do  so,  if  there  ought  to 
have  been  such  a  resolution.  But  these  words  apply 
only  to  bills,  notes  and  securities  signed  by  a  manager  or 
agent  not  duly  authorized  in  the  prescribed  form. 

We  are  further  of  opinion  that,  if  there  had  been  any 
irregularity  in  the  original  transaction  which  would  have 
exempted  the  shareholders  firom  liability,  they  would 
have  rendered  themselves  liable  by  subsequent  ratifica- 
tion. For  four  years,  they  were  studiously  kept  in 
Ignorance  of  the  manner  in  which  the  business  was  con- 
ducted, they  having  deliberately  consented,  during  that 
long  period,  to  remain  in  ignorance,  and  to  leave  every 
thing  to  the  discretion  of  the  directors  in  whom  they 
placed  unbounded  confidence,  receiving  in  the  mean- 
time a  handsome  yearly  dividend.  At  length  the  30th 
day  of  Jufy  1845  arrived,  when,  according  to  the  deed, 
there  was  held  the  first  general  meeting  of  proprietors, 
and  a  statement  of  the  affairs  of  the  Company  was  laid 
before    them.      Although    this  statement    is   in   parts 
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1854;  obscure,  we  think  that  it  communicates  to  any  person 
ji^cLj^^  of  ordinary  understanding,  and  in  any  degree  acquainted 
with  commercial  aSisurs,  the  information  that,  beyond  the 
paid  up  capital  upon  the  11,620  shares  represented  to 
have  been  issued,  there  had  been  at  least  between  two 
and  three  hundred  thousand  pounds  borrowed  by  the  di- 
rectors, on  the  credit  of  the  Company,  in  this  country,  and 
remitted  to  Australia  to  be  used  as  a  trading  capital  there. 
The  argument,  that  the  item  of  '* remittances  to"  *'the 
colonies"  might  mean  sums  deposited  here  to  be  remitted 
to  emigrants  by  bills  of  exchange,  is  completely  answered 
by  the  item  shewing  the  nature  of  these  remittances  and 
how  they  had  been  applied.  "  Advance  to  31st  Deer. 
1844,  made  on  sheep,  cattle,  horses  and  stations  for  the 
same ;  wool,  lands,  houses,  wharves  and  discounts,  &c. 
341,278iL  \8.  4dL*'  The  account  shews  a  profit  on  these 
transactions  of  26,873iL,  after  deducting  all  expenses  &c 
and  payment  of  four  years'  dividend  to  the  shareholders 
on  piud  up  capital  to  15th  April  1845.  A  similar  report 
was  laid  before  the  shareholders  at  the  general  meeting 
held  29th  July  1846:  and  this  expressly  stated  ''that 
the  capital  of  the  Bank  continues  to  be  employed  in 
advances  on  the  collateral  securities  of  live  stock, 
wool,  &c.,  a  system  adapted  to  the  circumstances  of  the 
colony."  It  also  contains  an  item  of  24,100/.  for  "pay- 
ing off  deposit  notes,"  the  name  by  which  the  notes 
given  for  money  borrowed  in  this  country  were  gene- 
rally called.  The  balance  of  profit  was  reduced  to 
17,076iL  4«.  2d. ;  but  out  of  this  balance  an  increased 
dividend  of  6/.  per  cent  was  paid  to  and  received  by  the 
shareholders.  In  the  year  1847  a  similar  report  was 
laid  before  a  general  meeting  of  the  shareholders,  when, 
as  on  former  occasions,  they  by  a  vote  approved  of  all 
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that  had  been  done,  and  thanked  the  directors  for  ably        1854. 


and  successfully  conducting  the  business  of  the  Com-      Maclae 

pany.     And  again  they  received  a  dividend.     We  may   Sutherland. 

commiserate  their  situation  in  the  year  1849,  when,  the 

Company  having  become  insolvent,  an  order  was  made 

for  settling  its  aflairs  in  the  Court  of  Chancery  under 

the  winding  up  procedure,  and  they  were  called  upon 

as  contributories;  but  the  acts  of  the  directors,  which 

they  now  seek  to  repudiate,  we  think  that  they  both 

antecedently    authorized,    and    subsequently    ratified. 

They  may  have  been  very  ill  used  by  the  directors; 

although    it    is  possible  that  the  directors  (who  are 

acquitted  of  any  personal  misappropriation  of  the  funds 

of  the   Company)  may,  in  common  with   themselves, 

have  been  under  the  delusive  hope  that  enormous  gains 

would  be  made  from  the  speculations  into  which  they 

entered  in  Australia^  and  that,  all  concerned  being 

enriched,  the  engagements  of  the  Company  would  all 

be  honourably  fulfilled.      But,  whether  the  directors 

have  misconducted  themselves  towards  the  shareholders 

or  not,  the  loss  which  has  accrued  cannot,  according  to 

our  views  of  the  case,  be  thrown  upon  the  bon&  fide 

creditors  of  the  Company. 

In  the  present  case  we  think,  upon  the  evidence 
submitted  to  us,  that  the  plaintifis  were  the  bon&  fide 
holders  of  these  notes  and  lenders  of  the  sums  intended 
to  be  secured  thereby ;  that  they  are  entided  to  recover ; 
and  therefore  that  judgment  must  be  entered  up  in  their 
favour  for  principal  and  interest 

Judgment  accordingly. 
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1854. 


Erasmus  Robert  Foster,  Public  Officer  of  The 
Britannia  Mutual  Life  Association  against  The 
Mentor  Life  Assurance  Company. 


The  Af.  in.        T^ECLARATION  on  a  policy  of  assurance  to  the 

suntnco  Com-      J  ^  -  ___      -n  ,  --.         ««-.4*^         •• 

pany  executed  trustees  of  Hie  Britannia  Mutual  Life  Association^ 

ft  deed  poll 
which  was  a 

life  policy  for  one  year  on  the  life  of  0.  It  was  in  the  ordinary  printed  form  of  such  policies, 
and  commenced  with  a  recital  that  the  assured  had  on  21st  November  last  caused  to  be 
delivered  into  the  oflSce  of  the  Af.  a  declaration  in  writing,  signed  by  them,  tonchinsr  the 
age,  past  and  present  health  and  other  circumstances  relating  to  0.,  which  the  assured  had 
a^ed  should  be  the  basis  of  the  contract  And  there  was  the  usual  proviso  that  if  any 
thing  in  the  declaration  was  untrue  the  policy  should  be  void.  In  an  action  on  this  policy 
the  Af.  pleaded  that  the  declaration  was  untrue. 

On  the  trial,  it  appeared  that  the  policy  was  one  of  reassurance  by  the  B,  Companv,  who 
had  several  years  before  insured  O.'s  life  for  a  larger  sum.  On  the  negotiation  for  the 
reassurance  all  the  papers  relating  to  the  original  insurance  were  shewn  to  the  M,  The 
M,  sent  to  the  B,  one  of  their  printed  forms  for  a  proposal  for  insurance,  adapted  to  the 
case  of  an  original  insurance,  having  many  printed  questions  relating  to  the  health  of  the 
party,  with  blanks  for  the  answers,  and,  below,  a  printed  declaration  by  the  person  whose  life 
was  to  be  insured  that  the  above  statement  was  true,  and  an  agreement  on  the  part  of  the 
persons  who  were  to  be  assured  that  the  declaration  should  be  the  basis  of  the  contract,  and 
that  if  any  thiuff  therein  contained  was  untrue  the  policy  should  be  void ;  with  blanks  at 
the  bottom  of  the  declaration  for  the  signatures  of  the  person  whose  life  was  to  be  insured, 
and  of  those  in  whose  favour  the  insurance  was  to  be  made.  The  M,  had  bracketted 
together,  in  ink,  the  questions  relating  to  the  health  of  0.,  and  written  **  for  these  particulars 
see  B,  papers  attached.**  The  manager  of  the  B,  signed  under  this  his  name,  and  returned 
the  paper,  with  the  blanks  for  the  signature  of  the  declaration  not  filled  up.  The  B,  papers 
were  those  relating  to  the  original  insurance,  and  contained  a  declaration  by  O,  as  to  bis 
then  state  of  health.  It  was  now  admitted  that  this  declaration  was  then  true,  but  that  the 
state  of  O.'s  health  had,  without  the  knowledge  of  either  the  Af.  or  the  £.,  changed,  and  the  de- 
claration, referred  to  the  state  of  health  at  the  time  the  paper  was  sent  to  the  Af .,  would  no 
longer  be  true.  After  this  paper  had  been  sent  in,  the  policy  was  executed,  and  sent  to  the 
B.t  who  received  and  kept  it  wi^out  observation  on  tne  form  of  the  recital.  Some  evi- 
dence was,  without  objection,  given  of  a  custom  in  reassurances  to  confine  the  declaration  to 
the  state  of  health  at  the  time  of  the  original  insurance. 

The  learned  Judge  left  it  to  the  jury  to  consider  all  the  circumstances,  and  say  whether 
it  was  intended  bv  both  parties  that  the  paper  should  bo  understood  as  a  declaration  as  to 
0.*s  present  health.  The  jury  found  for  the  plaintiff.  On  a  motion  for  a  now  trial  the 
Court  were  equally  divided. 

Erie  J.  held  that  the  terms  of  the  policy  shewed  that  the  contract  was  on  the  basis  of 
there  being  a  declaration  as  to  the  then  state  of  O.'s  health,  and  that  the  assured  seeking  to 
enforce  it  could  not  aver  that  there  was.no  such  declaration :  further,  that,  by  acUng  on  the 
policy  containing  a  recital  that  there  was  such  a  declaration,  the  assured  bad  concluded 
themselves  from  denving  that  there  was  such  a  declaration  :  further,  that  the  evidence  of 
usi^e  was  inadmissible :  and  for  these  reasons  that  there  should  be  a  new  trial. 

Wigkiman  J.  thought  that  the  assured,  by  acting  on  the  policy  containing  the  recital,  had 
not  concluded  themselves  from  denying  that  there  was  such  a  declaration ;  but  that  they 
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under  the  seal  of  the  defendants,  whereby,  "afkcr  reciting        is 54. 

that  the  said  trustees  of  the  said  Association  were  desirous       Fosteii 

of  effecting  an   assurance  with  the  defendants,  upon  the       mbntob 

life  of  Gaspard  Gabriel  GiUian  Alfred  Count  D'Orsay,  ^'^^^•"^^°*^ 

in  the  sum  of  1500/.,  and  also  reciting  that  the  said 

trustees  bad  caused  to  be  delivered  into  the  office  of  the  l^^ghl?^!''^ 

defendants  a  declaration  or  statement  in  writing  signed  f^ero^if  "°** 

by  them,  bearing  date  the  2l8t  day  of  November  then  that  it  wm 
,  inisdirccUoii 

hfit,  setting  forth  the  age,  and  the  past  and  present  state  not  to  urge 

,       this  Tery 

of  health,  and  other  circumstances  touching  the  habits  strongly  to 

of  the  life  of  the  said  person,  on  whose  life  the  said  for  this  reason 

assurance  was  to  be  effected,  which  alleged  declaration,  there  shooM 

so  &r  as  it  respects  the  age  of  the  said  person,  was  ^ J  °^^ 

thereby  recited  to  be  admitted  to  be  correct ;  and  also  ^^'^^^l^' 

reciting  that  the  said  trustees  had  agreed  that  the  said  the  name  at- 
^  ^  ^  ^  tachedtothe 

alleged  declaration  or  statement  should  be  the  basis  of  i>aper  in  qaes. 

tion  might  or 
the  contract  between  them  and  the  defendants;''  and  mi^htnotbe 
1  i*^»>A/t>  •  •.    a  signature  to 

reciting  the  payment  of  65/.  2«.  ^d.  as  a  premium  :  it  the  whole 

was  by  the  policy  agreed  that  the  defendants  insured  to  fhat^[t  ^^  ^ 

the  trustees,  for  twelve  calendar  months  from  the  day  of  JU"©  jn^^h^- 

the  date  thereof,  the  life  of  Count  UOrsay  for  1500/.  *»>«' it  iras  »o 

*  ^  or  not :  that 

*•  And  it  was  in  and  by  the  said  policy  provided  that,  if  this  question 

•^  *  .  was  properly 

any  thing  averred  by  the  said  tnistees  in  the  alleged  left  to  the 
declaration  so  recited  as  aforesaid,  and  alleged  to  have  if  it  was  for 

the  Court  to 
construe  the 
declaration,  he 
sliOQld  ooDStrue  it  in  the  same  way  as  the  jury ;  and  that,  the  evidence  of  custom  having 
been  admitted  without  objection,  it  was  not  material  to  consider  whether  it  was  admissible  or 
not :  and  that  the  recital,  being  only  by  the  defendants,  did  not  conclude  the  assured.  He 
therefore  held  that  the  verdict  should  stand. 

iHvd  Campbell  C.  J.  thought  that,  the  writing  being  imperfect  and  ambiguous,  so  that 
there  was  some  question  for  the  jury  on  it,  it  became  a  question  for  them  to  construe  the 
whole ;  that,  if  the  intention  had  been  to  represent  that  there  was  such  a  statement,  there 
would  have  been  an  estoppel,  but,  if  there  was  no  such  intention,  the  defendants*  recital  did 
not  estop  the  other  side :  that  the  evidence  of  custom  was  not  irrelevant :  and,  supposing 
it  to  be  a  question  for  the  Court,  that  the  conclusion  to  which  the  jury  had  come  was  right. 
He  therefore  held  that  the  verdict  should  stand. 
Tlie  rule  oropped. 

•     VOL.    III.  £  E.    &   B. 
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1854.  b«en  made  by  them,  was  untrue,  that  the  policy  should 
YoffTER  ^  ""'^  ^^^  ^o^^>  *"^  *11  premiums  and  other  moneys 
Mentor      P**^  ^  respect  thereof  should  be  forfeited  to  the  defend- 

Life  AMurance  ^j^^j»     The  declaration  then  set  out  the  rest  of  the 

Compaoy. 

policy,  which  is  not  material  to  the  questions  discussed. 
Averment :  that  all  conditions  necessary  to  entitle  plain- 
tiff to  receive  the  money  insured  thereby  in  the  events 
therein  mentioned  have  been  performed  and  fulfilled. 
Further  averment :  that  the  **  trustees  did  not,  nor  did  the 
said  Company,  in  any  manner  aver  or  declare  to  the  de- 
fendants anything  that  was  untrue,  in  any  declaration  in 
writing  or  otherwise  howsoever.''  Averment  of  interest 
in  the  assured  and  of  the  death  of  Count  lyOrsay 
within  the  twelve  months.  Breach,  non-payment  of  the 
sum  assured  according  to  the  policy. 

2nd  count  for  money  had  and  received,  and  inte- 
rest 

Plea  to  1st  count  ^*  That  the  said  trustees,  and  the 
said  Company,  did  aver  and  declare  to  the  defendants, 
in  the  said  declaration  mentioned  in  the  said  policy  as 
agreed  to  be  the  basis  of  the  said  contract,  something 
that  was  untrue ;  that  is  to  say :  That,  at  the  time  of 
the  delivering  of  the  said  declaration  into  the  office  of 
the  defendants,  the  said  Gaspard  Grobriel  GilUon  Alfred 
Count  D'Orsay  was  in  a  good  state  of  health,  and  was 
not  afflicted  with  any  disease  or  disorder  tending  to 
shorten  life;  whereas,  on  the  contrary  thereof^  the 
said  Gaspard  Gabriel  Gillian  Alfred  Count  UOrsay 
was  not  then  in  a  good  state  of , health,  but  was  then 
afflicted  with  a  disease  or  disorder  tending  to  shorten 
life." 
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As  to  the    i>e8idue  of  the  declaration:    Never    iiH        1854. 
debtei  Fobtee 

Replication^  taking  issue  on  both  pleas.  Mentoa 

On  the  trial,  at  the  London  sittings  after  last  Trinity  ^q^^^ 
Term,  before  Lord  Campbell  C.  J.,  it  appeared  that,  in 
1850,  The  Britannia  Life  Assuratice  Company  was  divided 
into  two  Companies :  one  of  them  was  the  Company,  now 
plaintiflb  in  this  action,  called  7%e  Britannia  Mutual  Life 
Anociation.    On  the  division  of  the  two  Companies,  The 
Britannia  Mutual  Life  Association  took,  as  part  of  their 
share  of  the  property,  five  life  policies,  executed  by  7%^ 
Britannia  Life  Assurance,  on  the  life  of  The  Duke  of 
Beaufort  for  500(U1,  on  that  of  Mr.  Brooke  for  6000L, 
on  that  of  Mr.  (hoden  for  5000iL,  on  that  of  Count 
UOrsay  for  4500iL,  and  on  that  of  Mr.   Cowan  for 
4000^ 

The   Britannia    Mutual   Life   Association    had    re« 
solved  not  to  run  a  greater  risk  on  any  one  life  than 
3000L     Mr.  Foster,  the  nominal  plaintiff,  who  was  ma- 
nager, was  therefore  directed  to  reinsure  the  surplus 
above  that  sum  on  each  of  these  five  lives  above  men- 
tioned.    He  accordingly  offered   the  five  reinsurances 
to  The  Medical  Invalid  Office,  the  managers  of  which 
objected    to   The   Duhe   of  Beaufort's    life    as    being 
hazardous,  and  would  not  insure  him  under  30/.  I6s.  per 
cent,  but  were  willing  to  take  the  other  four  at  the 
ordinary  rate.     Foster  then  offered  them  to  the  manager 
of  the    defendant's    office,  stating  verbally  what  had 
passed  at  7^  Medical  Invalid  Office ;  he  said,  that  the 
whole  five  must  be  taken  together ;  that,  as  The  Duke  of 
Beaufart'8  life  was  a  hazardous  one,  20  per  cent  pre- 

E  2 
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1854.       mium  would  be  paid  for  insuring  the  2000iL  on  his  life, 

FosTFR      but  that  the  others  must  be  taken  at  the  rate  of  ordinary 

Mentor      ^^^^  ^^  ^^^'^  respective  ages.     He  gave  the  addresses  of 

^  Com^j!''*  three  of  the  lives  insured,  but  said  that  Mr.  Brooke's 

address  was  not  known  at  The  Britannia  Mutual  lAfe 

Association^  and    that    if  The  Mentor   lAfe  Assurance 

wished  to  make  enquiries  about  him  they  must  find  him 

for  themselves;  and  that  Count  UOrsay  was  then  in 

Paris;  but  that  every  particular  about  him  was  well 

known  in  London^  and  the  Count  was  notoriously  a  first 

class  life. 

At  the  same  time  he  left  with  The  Mentor  Life  Assu- 
rance Company  all  the  papers  relating  to  the  original 
insurances  of  the  five  lives  in  question  with  The  Bri- 
tannia Life  Assurance  Company. 

After  this,  five  papers  relating  to  the  five  assurances 
were  sent  over  from  the  office  of  The  Mentor  Life  Assu- 
ranee  Company^  to  that  of  The  Britannia  Mutual  Assu- 
rance Company  and  returned.  That  relating  to  the 
assurance  on  the  life  of  Count  U  Or  say  was,  when 
given  in  evidence,  as  follows. 
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Mentor  Life  Assurance  Company,  2,  Old  Broad  Street 
Proposal  for  Assurance. 
QtteHunu.  Answen. 


1854. 


Comui  jyOnmg. 


1.  H«DM»  B^^iMcnca  and  Description  of  Party  pro-  \  Truateet  9f  the  Brittamia  Uft 
podng  Aisazaaoe?  >  /    AmngnrnM  Compm^f. 

X  Haine,  ProliBBalon  or  Ooeapation,  and  Bealdence  \  Qaapord  G9MH  OiOiom  A^firtd 
orPaxtywiKMeli&iatobeaBsiired?       -  -/     ^      

3.  AiBonmt  and  Term  of  Ajannnee,  and  according^ 
to  which  oftbe  printed  Tables  it  is  to  be  effected;  I     XlMa  ToMs /. 
If  aoeording  to  Table  L,  whether  the  premlnm  is  f                     WkoU  Lift. 
to  be  payable  Annually,  Half-yeariy,  or  Quarterly  ?  J 

4.  Place  and  date  of  Birth,  and  Evidenoe  of  Age?  -    Paria  ith  Ft^rumrf  1601, 
&  Age  next  Birthday?  >    51. 

6.  Whether  Married  or  Shigle? 

7.  If  had  the  Small  Fox,  or  undergone  Vacdnaaoii? 
ft.  If  snlfared  fSnom  haMtaal  Goujrii,  Spitting  of  ^ 

Blood,  Asthma,  or  any  disease  of  Chest  or  Lungs?  / 
9.  If  erer  snllered  from  Apoplexy,  Palsy,  Insanity,  "^ 
or  other  FIta,  Drop^,  Rnptore,  Qoot, 
sm,  or  any  other   disease   tending  ' 
life?  .... 

lOL  Whether  of  aober  and  temperate  habits? 

IL  Whether  of  actire  or  sedentary  habits  ? 

la.  WhetlMT  liable  to  any  hereditary  disease  ? 

18.  Whether  employed  hi  the  Karal  or  Military -1 

ssnrloer       ------/ 

14,  If  resided  abroad  state  when,  where,  sad  how  \ 

long? / 

16.  If  there  be  any  dremnstanees  connected  with*) 

hedth^liablta,  or  otherwise,  cakabUed  to  render  V 

an  Assorance  of  Life  more  than  nsaally  hazaidons?  J 
16.  Whether  the  party  has  erer  m&de_a  proposal  for 

AsBoraDoe  at  this  01  ' 


Foster 

MsNToa 

Life  A&suniDet 

Company. 


•at,  I 

"J 


•salforl 
if  •o.V 
?       -J 


or  any  other  ofBoe,  and  J 

what  was  the  result  of  each  soch  application? 

17.  The  jisme  and  residenoe  of  the  ordinary  Medical  \ 

Attendant,  and  how  long  known  to  him  ?  -  / 

[If  the  Party  cannot  refer  tq  a  Medical  Man 
the  reason  most  be  so  stated  In  the  answer,  and 
fai  that  case  the  Party  most  reto  to  two  Private 
Friends.] 
19.  If  recently  recelTed  advice  firom  any  other  per-  \ 
waa  or  pemoa,  give  the  name  and  address  of  such  ?  / 
19.  The  name  and  residenoe  of  an  intimate  friend, 
not  being  a  relative  or  interested  in  the  Assurance, 
and  bow  long  known  to  him  ? 


i} 


J 


DECLARATION. 

L  Cmmt.  D'Ormijf,  above  designed,  do  hereby  declare  that  I  am  at  present  in  a  good 
state  of  heslfli,  and  am  not  afflkied  with  any  disease  or  disorder  tending  to  shorten 
afe;  that  the  above  statement  of  my  age,  health,  and  other  psrtlculars,  is  true ;  and 
that  I  have  not  withheld  or  concealed  any  cirenmstsnoe  tending  to  render  an  Assurance 
on  my  lile  more  than  usually  haaardous ;  and  We  the  Trueteea  of  the  Britannia 
life  JjiwiMwes  Cvrnfoang  (the  parties  in  whose  Ikvour  the  Assurance  is  to  be  granted) 
do  hereby  agree  that  this  Declaration  shall  be  the  basis  of  the  Contract  between  m  and 
the  Mentor  lift  Assurance  CMupany ;  and  that  if  any  untrue  averment  is  contahied  in 
this  DedaratioD,  or  in  the  answers  above  given,  all  sums  wliich  shall  have  been  paid 
to  the  said  Company  upon  account  of  the  Assurance  made  in  consequence  thereof  shall 
be  IMeited,  and  the  Aasurance  be  sbsolutely  null  and  void. 


Signed  at. 


.this  twenty Jtnt  day  of  November  in  the  year  of  our 


Lord  One  thousand  eight  hundred  and  /{ftjf  one. 

^       Signature  of  Party  whose  Uiie  is  to  be  Assured    -    -    - 
Signature  of  Party  in  whose  favour  Policy  to  be  granted 

Wii 
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1854.  Those  parts  of  the  above  document  that  are  in  Roman 

— ;; characters  were  in  the  original  printed.     It  was  admitted 

FOSTER  ^  *  .      1-        /     •  U   #1, 

„  ^-  that  the  parts  of  it  which  are  printed  in  italics  (with  tne 

Mkntor  '^  ^    ^  »    -J    J    rv 

Life  Assurance  exception  of  the  words  "jE.  R.  Foster,   Resident  utr 

^"^^*  rector'')  and  the  bracket  uniting  several  questions  were 
written  upon  it  before  it  was  sent  from  Tht  Mentor  Life 
Assurance  Company'^  oflBce  to  that  of  Th£  Britannia 
Mutual  Life  Assurance  Company,  having  been  611ed  up 
by  some  of  the  clerks  in  The  Mentor  Life  Assurance 
Company"^  office.  The  words  *' E.  R.  Foster,  Resident 
Director,''  were  written  across  it  by  Mr.  Foster,  the  nomi- 
nal plaintiff,  who  was  in  fact  the  resident  director;  and 
then  it  was  sent  back  to  The  Mentor  Life  Assurance 
Company.  It  was  not  very  clear  on  the  original  whether 
the  bracket  was  intended  to  include  the  6th  and  19th 
question  as  well  as  those  between  them,  or  not;  but 
nothing  turned  upon  this.  The  four  other  papers  were, 
mutatis  mutandis,  similar,  but  relating  to  the  other  four 
lives.  The  Britannia  papers,  of  which  copies  were 
attached,  were  the  papers  on  which  the  original  insu- 
rances were  granted. 

The  original  policy  on  the  life  of  Count  UOrsay  had 
been  granted  in  1845.  Amongst  the  papers  relating  to 
it  was  a  paper  of  questions  very  similar  to  those  above 
set  out,  to  which  were  answers  signed  by  (/ount 
jyOrsay,  and  by  the  original  insurer,  and  th^re  was 
also  a  report,  by  the  medical  referee  of  The  Britannia 
Life  Assurance,  on  the  state  of  the  Count's  health. 
These  gave  a  most  favourable  account  of  his  health  and 
constitution.  On  the  face  of  them  all  these  papers  re- 
presented the  state  of  things  in  1845,  when  the  original 
policy  was  granted.  It  was  not  disputed  that,  in  1845, 
and  down  to  a  short  time  before  November  1851,  Count 
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UOrtay  had  been  a  remarkably  eligible  life,  and  that        1854. 
both  parties  supposed  that  he  still  continued  so.     But       fostee 
m  fiwt,  before  2l8t  November  1851,  the  Count  was  already       mentor 
sofifering  under  a  mortal  disease  of  which  he  afterwards  ^^<^^"*^ 
died.  The  defendants  accepted  the  five  reassurances  pro* 
posed  to  them ;  and  they  executed  five  deeds  poll.  These 
were  printed  forms,  the  blanks  of  which  were  filled  up. 

The  policy  on  Count  D'Orsay  commenced : "  Wheress 
[WVUam  Bridgetty  John  Dretoett  and  James  Foster ^ 
Trustees  of  The  Britannia  Mutual  Life  Assurance  As- 
soeiatian^  Princes  Street,  in  the  city  of  London,]  the 
persons  assured  by  this  policy  are  desirous  of  efiecting 
an  assurance  with  The  Mentor  Life  Assurance  Company, 
upon  the  life  of  [Gaspard  Gabriel  Gillion  Alfred  Count 
nOrsay']  in  the  sum  of  [1500t].  And  the  said  assured 
have  caused  to  be  delivered  into  the  office  of  the  said 
Company  a  declaration  or  statement  in  writing,  signed 
by  them,  bearing  date  the  [21st  day  of  November  last], 
thereby  setting  forth  the  age  and  the  past  and  present 
state  of  health  and  other  circumstances  touching  the 
habits  of  life  of  the  said  person,  on  whose  life  the 
assurance  is  effected,  which  declaration  so  far  as  it  res- 
pects the  age  of  the  said  person  is  hereby  admitted  to 
be  correct,  and  the  said  assured  have  agreed  that  the 
said  declaration  shall  be  the  basis  of  the  contract  between 
them  and  the  said  Company.**  The  parts  between  [  ] 
were  filled  up  in  writing ;  the  rest  was  printed.  It  is 
unnecessary  to  set  out  the  rest  of  the  instrument, 
the  effect  of  which  corresponded  with  that  set  out  in 
the  declaration. 

The  Mentor  Life  Assurance  Company  then  received 
payment  of  the  five  premiums,  amounting  in  the  whole 
to  649iL  \0s.  lOdl,  in  one  cheque.     After  the  Count's 
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1854.  I^  ^  urged   that   the  policy  is  conclusive   on   this 

Yog^jTB,      matter:  but  that  is  not  so.     The  recital  there  is»  that 

-- ^-  ^      there  was  a  declaration  in  writing.     The  first  enquiry. 

Life  AMoraace  in  all  cases  in  which  a  written   document  refers  to 
Compaay. 

something  extrinsic,  is  what  is   the  particular   thmg 

referred  to,  a  question  to  be  answered  by   evidence. 

In  the  present  case  there  can  be  no  doubt  that  the 

recital  referred  to  the  paper  which  has  been  produced 

in  evidence.     Then  comes  the  question.  What  is  the 

nature  of  the  thing  referred  to?    That  depends,  not 

upon  the  description  contained  in  the  referring  docu- 

'   ment,  but  on  the  thing  itsel£     If  it  answers  all  the 

description  it  is  well;  if  not,  the  inaccurate  parts  of  the 

description  are  falsa  demonstratio,  and  as  such  must  be 

rejected.     Here  constat  de  documento :  the  paper  is  the 

one  produced.     Does  it  answer  all  the  description   in 

the  policy  ?    That  is,  is  it  signed  by  the  assured,  and 

is  it  touching  the  then  present  state  of  health  of  Count 

D'Orsay,  or  is  there  misdescription  in  these  respects? 

To  answer  that,  the  paper  itself  must  be  looked  to.     If 

there  had  been  no  name  at  all  attached  to  the  paper,  it 

could  not  have  been  said  that  the  recital  proved  that  it 

was  signed.     There  is  here  a  name  attached ;  and  the 

question  is  whether  that  was  a  signature  to  the  whole 

paper,  or  not.     And  the  first  point  is,  whether  that  was 

a  question  for  the   Court  or  the  jury.     It  may   be 

admitted  that  a  name  attached  to  a  written  instrument 

Ib,  prima  facie,  to  be  taken  as  a  signature  authenticating 

the  whole  of  what  appears  on  the  face  of  the  instrument ; 

but  it  cannot  be  doubted  that  a  name  may  legally  be 

applied  as   the  signature   to  part  only;  and,   on   the 

face  of  this  instrument,  the  name  written  as  it  is  at 

the  foot  of  a  particular  sentence,  "  For  these  particulars 
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see  copies  of  Britanma  papers  attached,"  purports  to  be        1854. 
intended  lo  applj  to  the  reference,  and  to  that  only.       f^steb 
If  it  does  not  so  purport  it  is,  at  the  least,  an  imperfect,      mentoe 
and  ambiguous  instrument,  and  the  intention  to  affix  J-i^Awiraaee 
the  name  as  a  signature  to  the  whole  is  not  clear.     That 
is  enough  to  make  it  a  subject  of  enquiry,  by  means  of 
circumstances  dehors  the  instrument,  what  Faster  in- 
tended to  sign ;  which  must  be  a  question  for  a  jury.    In 
fUffffkswarth  ▼.  DalUsan  (a),  and  a  long  series  of  cases 
collected   in  Mr.  Smith's  notes   to  that  case(^),  it  is 
established  that  a  custom  of  trade  is  admissible  as  evi- 
dence to  explain  or  add  incidents  to  an  imperfect  docu- 
ment    It  was  therefore  admissible  in  the  present  case : 
and,  it  having  been  received,  there  could  not  be  a  nonsuit, 
as  the   effect  of  it  was  for  the  jury;  Moore  v.  Crar- 
wood  (c).     If  there  was  a  question  for  the  jury,  it  could 
be  no  other  than  the  one  put 

As  to  the  verdict  being  against  evidence:  any  one, 
looking  at  the  whole  circumstances,  would  come  to  the 
conclusion  to  which  the  jury  have  evidently  come,  viz. 
that  the  printed  forms  were  irregularly  used  in  a  trans- 
action to  which  they  were  not  applicable.  It  is  a  strong 
fiict  that,  if  there  was  a  declaration  that  Count  D'Orsay 
was  in  good  health,  there  was  also  a  declaration  that  The 
Duke  of  Beaufort  was  in  good  health ;  for  the  same  form 
was  used  in  his  case.  Yet  in  7^  Duke  of  Beaufort's 
case  20L  per  cent,  premium  was  paid,  because  he  was 
known  not  to  be  in  good  health. 

It  is  said  that  the  recital  in  the  policy  operates  as  an 
estoppel  on  the  plaintifis.  It  must  be  admitted  that,  if 
it  appears  that  the  parties  have  agreed  to  proceed  on  a 

(•)  1  Domg.  201.  {b)  I  Smith*i  Uading  Coie;  305. 

(c)  4  Exeh.  681. 
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1854.        contract  that  some  fact  shall,  as  between  them,  be  con- 
Foster       sidered  to  exist,  and  that  they  shall  act  on  the  feith  of 
MENToa      ^^^^  agreement,  there  is  an   estoppel.     And  such  an 
^^CompanJ?*^*  agreement  may  be  shewn  by  a  recital.     But  in  the  pre- 
sent case  the  recital,  by  the  defendants  in  their  own 
deed,  does  not  shew  that  the  assured,  who   are  not 
parties  to  the  deed,  ever  agreed  that  a  declaration  should 
be  taken  as  made :  and,  unless  the  defendants  can  go  so 
far  as  to  say  there  was  such  an  agreement,  there  can  be 
no  estoppel 

Sir  A.  J.  E.  Codhbum,  Attorney  General,  and  C.  W. 
Woody  contrit.  The  recital  in  the  policy  is  that  there 
has  been  a  signed  declaration  touching  the  Count's 
present  health  which  the  assured  have  agreed  to  take 
as  the  basis  of  the  contract.  The  assured  receive 
that  policy  with  that  recital,  pay  the  premium,  and 
induce  the  defendants  to  become  assurers  on  the  faith 
that  this  recital  is  acceded  to.  They  are  therefore  con- 
cluded from  denying  that  there  was  such  a  declaration ; 
Pickard  v.  Sears  (a).  If  their  conduct  was  not  abso- 
lutely conclusive,  it  was  at  least  so  nearly  conclusive  that 
the  verdict  is  against  evidence. 

Supposing  the  question  to  be  open,  it  was  a  question 
for  the.  Judge,  not  for  the  jury.  A  signature  may  be 
written  in  any  part  of  a  document,  and  yet  apply  to 
the  whole;  Knight  v.  Crockford  (^),  Saunderson  v. 
Jackson  (c).  That  being  so,  the  Judge,  as  a  matter  of 
law,  ought  to  have  decided  that  the  signature  of  Foster 
applied  to  the  whole.  It  was  therefore  a  misdirection  to 
leave  any  thing  to  the  jury. 

Cur.  adv.  vult. 

(a)  6A.^  E,  469.  (6)  1  E^p,  N.  P.  C.  190. 

(c)  2    B,  ^  P.  238.     Sec  Lobb  v.  Stanley,  3  Q.  B.  574. 
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Id  this  term  {January  30th),  the  Court  being  divided  in 
opinion,  the  learned  Judges  delivered  judgments  seriatim. 

WiQHTfiCAN  J.  This  was  an  action  by  the  plaintifF, 
representing  The  Britanma  Mutual  Life  Assodatian, 
against  the  defendants,  upon  a  policy  of  assurance  upon 
the  life  of  Count  UOruiy.  The  declaration  was  in  the 
usual  form,  reciting  the  policy,  and  that  the  trustees 
of  the  assured  had  caused  to  be  delivered  into  the  office 
of  the  defendants  a  declaration  in  writing,  siffned  by 
them,  setting  forth  the  age,  and  past  and  present  state  of 
health,  and  other  circumstances,  touching  the  habits  of 
life  of  the  person  on  whose  life  the  assurance  was  to  be 
effected;  and  that,  if  any  thing  averred  by  the  said 
trustees  in  the  said  declaration  was  untrue,  the  policy 
should  be  null  and  void.  It  was  then  averred  that  the 
said  trustees  did  not,  in  any  manner,  declare  to  the 
defendants,  in  any  declaration  in  writing  or  otherwise, 
any  thing  that  was  untrue.  The  defendants  pleaded, 
that  the  trustees  did  declare  to  the  defendants,  in  the 
declaration  mentioned  in  the  policy,  something  that  was 
untrue,  that  is  to  say,  that  at  the  time  of  delivering  the 
said  declaration  into  the  office  of  the  defendants  the  said 
Count  lyOrsay  was  in  a  good  state  of  health :  and  issue 
was  taken  upon  the  allegations  in  the  plea. 

There  was  no  doubt  but  that,  at  the  time  the  declara- 
tion was  delivered  at  the  defendants'  office,  Coimt 
nOrsay  was  not  in  good  health,  but  was  affected  by 
the  disease  of  which  he  died  soon  after;  and  the  only 
question  at  the  trial  was,  whether  the  trustees,  in  the 
declaration  mentioned  in  the  policy,  represented  Count 
UOrsay  to  be  then  in  a  state  of  good  health,  that  is,  at 
the  time  of  delivering  the  declaration  to  the  office  of  the 
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1854.       defendants.     It  appeared,  by  the  evidence  at  the  t 
Fovrsa       that  the  declaration  referred  to  in  the  policy  was  nc 
Mbntob      ^^t  signed  by  the  trustees,  but  by^  the  plaintiff^   ' 
^CotlJI^  was  the  resident  Director  of  IThe  Britannia  Mutual . 
Associaiion.     It  was  however  hardly  disputed  but 
^  *    Foster  was  the  agent  of  the  trustees  for  the  purpos- 

the  declaration,  and  that  what  he  did  and  signed  u 
that  occasion  bound  TThe  Britannia  Mutual  Life  A 
ciation^  and  the  trustees,  as  fully  as  if  they  had  ac 
and  signed  themselves.  Assuming,  then,  that  the  sig 
ture  of  Faster  pledged  the  Company,  as  completely 
if  the  trustees  had  themselves  signed  the  declarati 
the  question  is.  What  did  Faster  sign,  and  to  what 
he  pledge  the  trustees,  and  The  Britannia  Mutual  1 
Assaciatian  f  The  document,  which  is  called  a  decla 
tion,  is  in  two  parts  ;  the  first  being  a  series  of  ninetc 
questions  to  be  answered  by  the  persons  to  be  assure 
and  the  second  a  declaration  to  be  made  by  the  pers 
whose  life  is  to  be  insured,  that  he  is,  at  the  time 
making  the  declaration^  in  a  good  state  of  health ;  witl 
further  declaration  by  the  parties  to  be  assured,  that, 
the  preceding  declaration  or  their  answers  to  the  qu< 
tions  be  untrue,  the  insurance  will  be  void.  Both  pai 
of  the  document  are  on  the  same  side  of  one  sheet 
paper.  The  assurance  proposed  to  be  effected  by  T 
Britannia  Mutual  Life  Assaciatian  with  the  defendac 
was  in  fact  a  reassurance,  The  Britannia  Campat 
having,  in  1845,  granted  a  policy  of  assufance  upon  tl 
life  of  Count  UOrsay  to  a  larger  amount  than  th 
which  they  proposed  to  assure  with  the  defendant 
When  the  proposition  to  assure  was  made,  the  defendan 
sent  to  The  Britannia  Mutual  Life  Association  tl 
document  in  question  partially  filled  up  by  themselves 
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they  had,  from  their  own  knowledge,  given  the  answers        1854. 
to  the  first   five    questions ;   but   the   twelve  following       ^oerva. 
questions  vrere  included  in  a  circumflex,  against  which      mbntob 
was  written,  at  the  side  of  the  paper,  "For  these  par-  Lifo^^nrance 
ticnlars  see   copies  of  Britannia  papers  attached ;"  and, 
at  the  foot  of  these  words,  the  plaintiff  Foster  signed  his    ^V^*'^  J. 
name,  but  no  where  else.     The  blank,  left  for  the  signa- 
ture of  the  person,  whose  life  is  to  be  insured,  to  the 
declaration  to  be  made  by  him,  was  not  filled  up,  nor 
was  it  signed  by  Count  UOrsay;  nor  was  the  blank 
left  for  the  signature  of  the  party  to  be  assured,  vouching 
for  the  truth  of  the  declaration  and  of  the  answers  to 
the  questions,  filled  up,  but  remained  in  blank,  as  when 
sent  by  the  defendants  to  the  plaintiff's  oflSce.     The 
real  question  upon  the  issue  was,  whether  The  Britannia 
Mutual  Life  Association  had,  in  the  document  referred 
to  in  the  policy,  represented  Count  UOrsay  as  being 
in  good  health  at  the  time  of  delivering  that  document  to 
the  defendants.    But,  to  determine  this  question,  it  seems 
to  have  been  considered  necessary  to  determine  a  pre- 
vious one,  namely.  Whether  the  party  signing  the  docu- 
ment intended  his  signature  to  be  to  the  whole,  or  only 
to  the  part  against  which  it  was  placed ;  and  this  was 
the  question,  in  substance,  which  was  left  to  the  jury ; 
and  the  point  now  to  be  determined  by  us  is,  Whether, 
in  our  opinion,  there  was  any  misdirection  in  the  manner 
in  which  that  question  was  left  to  the  jury,  or  in  the 
leaving  it  to  them  at  alL 

The  defendants,  by  the  recital  in  the  policy,  shew 
that  they  considered  that  the  trustees,  by  the  signature 
of  Foster  in  the  place  where  it  was  in  the  document,  did 
make  a  declaration  as  to  the  then  existing  state  of  health 
of  Count  jyOrsay;  and,  as  The  Britannia  Mutual  Life 
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1854.  Association  accepted  the  policy  with  that  recital 
ivMTER  without  denial  or  explanation  of  it,  and  the  acti 
Mbntor  '^J'ought  upon  the  very  instrument  containing  the  re 
Life  Assurance  one  question,  and  that  a  most  important  one  in 
case,  is,  whether  they  are  not  bound  by.  it,  and 
mphtman  J.  eluded  from  denying  now  that  they  did  make  a  dec 
tion  of  the  then  present  state  of  Count  IXOr 
health.  The  document  referred  to,  if  the  signatu 
to  be  taken  as  applicable  to  the  whole,  is  not  inca| 
of  such  a  meaning:  and,  if  it  may  be  so  construed. 
The  Britannia  Mutual  Life  Association  have,  by  al 
ing  the  defendants  to  deal  with  them  as  if  it  was  t* 
so  construed,  assented  to  such  construction,  and 
means  of  it  have  obtained  that  which  the  defend 
might  not  otherwise  have  been  disposed  to  give  then 
appears  to  me,  upon  the  principle  of  the  decisior 
Pichard  v.  Sears  (a)  and  some  later  cases  founded  u 
it,  that  The  Britannia  Mutual  Life  Association 
primfi  facie,  concluded,  and  cannot  be  allowed  nov 
deny  that  they  did  mean  the  declaration  to  apply  to 
existing  state  of  Count  D'Orsai/^s  health,  or  that 
signature  by  Foster  applied  to  the  whole  docum< 
But,  though  in  some  sense  TA«  Britannia  Mutual  2 
Association  may  be  said  to  be  concluded  by  the  reci 
it  is  not  an  estoppel,  nor  a  conclusion  in  point  of  law 
may  have  been  founded  on  mistake  or  be  capable 
explanation ;  and  I  do  not  think  that  there  is  enough 
warrant  a  rule  absolute  for  a  nonsuit.  But  it  appe 
to  me  that  the  circumstance  of  The  Britannia  Mut 
Life  Association  having  accepted  the  policy  with  tl 
recital  was  not  suflSciently,  if  at  all,  pressed  upon  t 

(a)  6A^E,  469. 
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attendon  of  the  jurj;  and  that  upon  that  ground,  and  1854. 
without  reference  to  the  other  points  taken  upon  the  tostek 
motion  for  the  rule,  there  should  be  a  rule  absolute  for      mentor 

a  new  trial.  ^^^^  Assurance 

Company. 

Erle  J.     Assuming  the  pleadings  and  evidence  to       ^'^  ^' 
be  as  stated  by  my  brother  Wightman^  I  have  come  to 
the  conclusion  that  the  plaintiff's  case  failed  at  the  trial 
on  several  grounds. 

As  he  sues  upon  a  written  contract,  he  is  a  party  to 
it,  as  much  as  if  he  had  signed  it,  and  cannot  by  parol 
evidence  contradict  or  alter  the  stipulations  therein. 
In  that  vrritten  contract,  namely  the  policy,  it  is 
stipulated  that  the  plaintifis  had  delivered  in  to  the 
defendants  a  declaration  in  writing,  setting  forth,  inter 
alia,  the  present  state  of  Count  D^Orsay's  health,  and 
that,  if  the  declaration  was  untrue,  the  promise  of  the 
defendants  was  void.  The  parol  evidence  was  offered 
to  shew  that  the  plaintifis  had  not  delivered  in  to  the 
defendants  any  such  declaration  in  writing,  so  setting 
forth  the  present  state  of  the  health  of  Count  D^  Or  say. 
It  seems  to  me  that  the  attempt  was  thereby  to  contradict 
the  written  agreement,  and  to  alter  the  promise  of  the 
defendants  from  conditional  to  absolute.  The  question 
of  signing  is  only  material  to  identify  the  alleged  decla* 
ration.  When  the  paper  containing  it  was  identified, 
the  question  of  signature  was  not  of  the  essence  of  the 
stipulation :  but  the  question  of  such  a  declaration  so 
setting  forth  the  present  state  of  Count  UOrsay  was 
material,  and  could  not  be  denied  by  the  plaintiffs. 

If  the  stipulations  are  changed  into  the  form  of  an 
executory  agreement,  the  declaration  might  run  thus : 
*<In  consideration  that  the  plaintiff  would  deliver  such 

VOL.  III.  F  E.   &  B. 
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1854.       ft  declaration,  and  would  undertake  it  was  true,  an 

Foster       would  pay  a  premium,  the  defendant  promised  to  insure 

Mentor       ^^^   plaintiff  could   not  recover  on   such  a  contrac 

^mtlJSJ"^  without  averring  that  he  had  delivered  such  a  declan 

tion,  and  that  it  was  true ;  and,  if  the  stipulations  of  tl 

Er'€  J.       deed  are  analyzed,  the  delivery  of  such  a  declaration  w 

^pear  to  be  equally  indispensable  for  the  plaintiff;  an 

if  he  delivered  none  such,  the  defendants'  promise  d 

not  attach,  and  the  plaintiff  would  fail. 

Supposing  this  ground  not  to  be  tenable :  I  am  furtb 
of  opinion  that  the  plaintiffs  were  concluded  from  settii 
up  at  the  trial  that  they  had  not  made  such  a  declaratio 
The  defendants  sent  to  the  plaintiffs  for  signature  su 
a  declaration,  so  setting  forth  the  state  of  Cou 
UOrmy^  and  received  it  back  with  a  signature  at  t 
side ;  and  the  defendants  recited  in  their  contract  tl 
the  plaintiffii  had  delivered  in  such  a  declaration,  a 
that  they  acted  on  the  fact  so  recited ;  and  they  promis 
only  on  condition  it  was  true.  The  plaintiffs,  by  acce 
ing  that  promise,  induced  the  defendants  to  act  on  1 
belief  that  the  declaration  had  been  so  delivered  in 
recited;  and  plaintifis  obtained  the  deed  by  reason 
that  belief:  then,  in  claiming  a  benefit  under  that  de 
they  are  concluded  from  denying  the  fact  which  i 
defendants  informed  them  was  the  basis  of  their  p 
mise.  The  case  of  Pickard  v.  Sears  (a),  and  ms 
cases  founded  thereon,  have  carried  this  doctrine  mi 
further  than  is  required  for  the  purpose  of  the  prea 
defendants.  The  effect  of  the  words  *' concluded  fr 
denying"  has  never  been  settled.  Perhaps  the  effec 
that  the  principle  ought  to  be  explained  to  the  jury,  i 

(a)  6j4.^E.  469. 
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the;  should  be  told  as  matter  of  law  that,  as  against  the        1854. 
party  who  authorized  the  belief,  they  are  bound  by  law 
to  find  the  fact  to  be  as  the  opponent  under  the  sup- 
posed circumstances  believed,  and  if  they  found  otherwise  ''*^j,^"JJ"°" 
to  set  aside  the  verdict.     But,  whatever  be  the  correct 
mode  of  acting  on  that  principle,  it  was  not  brought 
forward  at  all  on  the  trial. 

I  would  further  observe  that  the  evidence  of  other 
contracts  made  by  other  oflSces  was  inadmissible,  as 
irrelevant  towards  proving  the  meaning  of  the  contract 
made  between  these  parties.  The  contracts  which  other 
offices  have  made  are  not  evidence  against  the  Mentor 
to  prove  this  contract.  If  it  be  admitted,  none  would 
seem  to  be  at  all  applicable  except  reassurances  after  an 
equal  interval  from  the  original  assurance,  as  of  course 
the  probability  of  an  alteration  in  the  risk,  and  the  need 
of  a  fresh  declaration,  is  in  direct  proportion  to  the 
length  of  that  interval.  Of  such  reassurance  there  was 
to  my  mind  very  little  satisfactory  evidence. 

After  the  course  pursued  at  the  trial,  I  am  not  pre- 
pared to  say  that  a  nonsuit  should  be  entered  now, 
though  it  appears  to  me  that  the  only  two  questions 
for  the  jury  roust  be  answered  for  the  defendants,  and 
the  construction  of  the  written  instruments  mnst  also  be 
in  the  defendants'  favour.  But  I  am  of  opinion  that  the 
verdict  for  the  plaintiffs  ought  not  to  stand,  and  that 
therefore  the  rule  for  a  new  trial  should  be  absolute. 


CoLERiiKiE  J.     In  this  case  three  points  are  made  for    Coitridge  J. 
the  defendants.     First :  that  they  were  entitled  to  enter 
a  nonsuit     Secondly:  that  the  jury  were  misdirected. 
Thirdly :  that  the  verdict  for  the  plaintiff  is  contrary  to 
or  against  the  weight  of  evidence.     It  is  necessary,  with 

F  2 
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1 854.        a  view  to  the  decision  on  each  of  these  points,  to  look  tc 

YovTEVi      declaration  and  issue  as  well  as  the  evidence  in  the  ca 

Mkntob  ^^  ^  ""  action  by  the  trustees  of  The  Britannia  . 

^'^^Assorance  fual  Life  Association  against  The  Mentor  Life  Assur 

Company^  to  recover  upon   a  policy,  effected   by 

^>>^^^  J-    former  with  the  latter,  on  the  life  of  Count  UOr 

In  the  declaration,  stating  that  such  policy  had  beer 

fected,  the  plaintiffs  state  that  it  was  therein  recited 

they  had  caused  to  be  delivered  into  the  defends 

office  a  declaration  or  statement  in  writing  signed 

them,  bearing  date  21st  November  then  last,  setting  f< 

the  age  and  past  and  present  state  of  the  Count, 

other  circumstances  touching  his  habits  of  life ;  and  1 

they  had  agreed  that  the  said  declaration  or  statem 

should  be  the  basis  of  the  contract  between  them.     '. 

declaration  also  sets  out  a  provision  in  the  policy,  tl 

if  anything  averred  by  the  trustees  in  the  alleged  de 

ration  so  recited,  and  alleged  to  have  been  made 

them,  was  untrue,  the  policy  should  be  null  and  v< 

The  declaration  also  contains  an  averment  that  the  s 

trustees  did  not,  nor  did  the  said  Britannia  Mutual  1 

Assurance  Association^  aver  or  declare  to  the  defends 

anything  that  was  untrue,  in  any  declaration  in  writi 

or  otherwise  howsoever. 

The  defendants  plead  that  the  trustees  and  the 
sociation  did  aver  and  declare  to  the  defendants,  in 
said  declaration  mentioned  in  the  said  policy  as  agn 
to  be  the  basis  of  the  said  contract,  something  that  ^ 
untrue,  that  is  to  say,  that,  at  the  time  of  the  delivi 
of  the  said  declaration  into  the  office  of  the  defendai 
the  said  Cown^^  Orsay  was  in  a  good  state  of  heaJ 
and  was  not  afflicted  with  any  disease  or  disorder  tei 
ing  to  shorten  life ;  whereas  he  was  not  then  in  a  gc 
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state  of  health,  but  was  then  afflicted  with  a  disease  and  ib54. 
diaorder  tending  to  shorten  life.  The  plaintiff  takes  fosteb 
isBue  on  the  whole  plea.  ^^^^ 

Three  questions  are  involved  in  this  issue.  Did  the  ^*^^^''*™"*^ 
trustees  deliver  a  signed  declaration  ?  Did  that  decla- 
ration state  Count  UOrsay  to  be  at  the  time  of  such  CWenVtye  J. 
delivery  in  a  good  state  of  healthy  free  from  any  disorder 
tending  to  shorten  life  ?  If  such  declaration  were  de- 
livered containing  such  statement.  Was  that  statement 
true?  And  it  is  not  denied  that  in  fact  it  was  untrue: 
so  that  the  substantial  questions  for  determination  at 
the  trial  were  reduced  to  the  first  two. 

Upon  the  trial  it  appeared  that  the  policy  in  question 
was  one  of  reassurance,  effected  in  December  1851,  for 
1500£,  the  original  policy  for  a  larger  amount  having 
been  effected  in  1845.  That  this  was  one  of  five  policies 
of  reassurance  offered  to  the  defendants  together,  all  or 
none,  to  be  accepted,  on  five  several  lives.  Some  parol 
information  was  given  as  to  each ;  and  the  Count's  was 
represented  as  a  notoriously  first  class  life.  It  was 
shewn  that  the  defendants  had  given  to  the  plaintiff  a 
paper  headed  in  the  upper  part  ''  Proposal  for  Assur- 
ance ;"  in  the  lower,  but  on  the  same  side,  ^'  Declara- 
tion." The  part  headed  ^'  proposal "  contained  nineteen 
questions  with  blank  spaces  left  for  the  answers ;  these 
questions  were  the  ordinary  ones,  as  to  the  age,  condi- 
tion, health,  past  and  present,  the  having,  or  not  having 
had,  certain  specified  disorders,  the  habits  and  medical 
attendant  of  the  life  to  be  insured,  the  having,  or  not, 
received  recently  advice  from  any  other  person,  and 
required  the  name  and  residence  of  some  intimate  friend. 
To  the  first  five  questions,  which  had  no  reference  to 
health,  or  habits,  or  medical  advisers,  specific  answers 
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1854.  were  given  on  the  paper:  all  the  sacceeding  questioi 
YotTEVL  excepting  the  last  as  to  the  intimate  friend^  appeared 
Mf.ntor  ^^^^  ^^^^  inclosed  within  a  circumflex ;  and  across  tl 
^*Com*M*"^*  blank  space  opposite  them  was  written  "For  these  p« 
ticulars  see  copies  of  Britannia  papers  attached:"  an 
CJ€ridg%  J.  ^JJJg|.  jjjjg^  g^ujg  jjjg  signature  of  the  plaintifl^,  "-R  - 
FosteTy  Resident  Director,  21st  Nov.  1861."  No  answ 
was  given  to  the  nineteenth  question.  Under  the  pc 
headed  *' Declaration"  came  first  a  statement  with 
blank  which  was  filled  up  in  writing  with  the  wor 
"  Count  2>'0r«ay,"  and  which  purported  to  be  a  decl 
ration  by  him  that  he  was  then  in  a  good  state  of  heall 
and  was  not  then  afl9icted  with  any  disease  or  d 
order  tending  to  shorten  life ;  that  the  above  stateme 
of  his  age,  health  and  other  particulars  was  true,  ai 
that  he  had  not  withheld  or  concealed  any  circumstan 
tending  to  render  an  assurance  on  his  life  more  th 
usually  hazardous.  Secondly  followed  '^  And  we  the  tri 
tees  of  Tlie  Britannia  Life  Assurance  Company**  "agr 
that  this  declaration  shall  be  the  basis  of  the  contn 
between  us  and  The  Mentor  Life  Assurance  Compan 
and  that  if  any  untrue  averment  is  contained  in  this  c 
claration,  or  in  the  answers  above  given,'*  the  assuran 
shall  **  be  absolutely  null  and  void." 

Then  came  the  words : 

"  Signed  at this  21st  day  of  November  in  \ 

year  of  our  Lord  1851. 

Signature  of  Party  whose  life  is  to  be  assured 

Signature  of  Party  in  whose  favour  policy  is  to 

granted 

Witness ." 

None  of  these  blanks  were  filled  up.     The  defenda 
contend  that  this  paper,  upon  admission  of  the  plainti 
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hindwriting,  and  of  its  delivery  to  the  defendants,  pre-        1854. 
sented  no  question,  except  for  the  Judge,  and  that  he       F^m 
was  bound  so   to  construe  it  that  a  nonsuit   thereon       meotoe 
ought  to  have  been  entered,  or  a  verdict  for  the  defend-  ^comp^r* 
ants,  upon  these  grounds,  substantially,  that,  it  being 
immaterial  on  which  part  of  a  paper  the  party  to  be    ^^'^^  ^• 
eharged  by  it  signs  his  name,  the  plaintiff's  signature 
must  be  taken  conclusively  to  apply  to  the  whole  paper; 
and  that  the  reference  to  the  Britannia  papers  attached 
did  not  import  that  they  were  to  be  looked  to  only  to 
ascertain  what  the  state  of  Count  D'Orsay's  health  and 
habits  were  in  1845,  when  they  had  been  given,  but 
brought  down  those  answers  to  the  then  present  time. 

Now,  as  to  the  first  of  these  points :  I  apprehend  it 
cannot  be  laid  down,  simply  and  without  qualification, 
that  it  is  immaterial  in  what  part  of  a  paper  you  find 
the  signature  of  the  party  to  be  bound  by  it:  it  is  rather 
true  to  say  that,  if  jou  find  it  at  the  foot  of  the  matter 
written,  it  is  to  be  taken  conclusively  to  apply  to  the 
whole,  unless  there  be  something  expressly  to  rebut  that 
presumption ;  and  that,  if  you  find  it  any  where  else,  it 
may  apply  to  the  whole,  if  upon  the  evidence  you  find 
that  the  party  signing  so  intended.  Where  the  inten- 
tion to  sign  is  found,  and. the  signature  is  so  placed  as 
apparently  to  apply  no  more  to  one  part  than  another, 
there  can  be  no  reason  prim&  facie  to  consider  it  other- 
wise than  as  intended  to  apply  to  the  whole;  but,  where 
the  contents  of  the  paper  are  divisible,  and  the  signature 
is  placed  under  or  opposite  one  portion  only,  the  ques- 
tion whether  it  applies  to  all  or  only  to  that  one  portion 
is  still  purely  one  of  intention.  Now,  wherever  that 
question  arises,  it  must  be  for  the  jury.  These  principles 
I  think  may  be  collected  from  the  decisions  on  the 
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1 864.        Statute  of  Frauds  both  as  to  wills  and  contracts.    Thi 
p^^^       Riffhti  kssee  of  Cater,  v.  Price  (a)^  where  a  testator 
Mentor      8'g°^<i  ^^c  ^^o  ^^^  sheets  of  his  will,  and  attempte 
Life  Asturince  gipi  the  third,  but  from  weakness  could  not  do  it,  this 

Company.  ^ 

held  no  execution :  Lord  Mansfield  said  that  the  teste 
CoUridge  J.     «  ^jjgjj  jjg  signed  the  two  first  sheets,  had  an  intentio 
signing  the  others,  but  was  not  able.   He  therefore  did 
mean  the  signature  of  the  two  first  (u  the  signature  of 
tohole.^    But  in  Winsor  v.  Pratt {b\  where  a  will  on 
sheet  concluded  by  stating  that  the  testator  had  sigi 
his  name  to  the  two  first  sides  and  put  his  hand  and  \ 
to  the  last  side,  and  he  did  put  his  name  and  seal  to 
third  side  at  the  end  of  the  will,  but  did  not  sign 
name  to  the  two  first  sides,  the  Court,  supporting 
execution,  recognised  the  preceding  case,  and  dist 
guished  it     "There,''  said  Dallas  C.  J.,  "the  intent 
of  the  testator  was  defeated  by  incapacity ;  here,  the 
of  the  testator  points  to  nothing  prospective ;  and,  wh 
ever  might  have  been  his  intention  at  one  timeof  signi 
the  former  sides,  he  has  by  his  final  signature  abandon 
that  intention."     Again,  in  Johnson  v.  Dodgson  (c)  t 
defendant,  being  the  buyer  of  hops,  wrote  in  his  o' 
book  a  sold  note  beginning  "  Sold  John  Dodgson ;"  a 
this,  at  his  request,  the  seller's  traveller  signed.     In 
action  for  goods  sold  and  delivered  this  was  held  a  go 
signature  by  the  party  charged.  Lord  Abinger  sayin 
"  The  cases  have  decided  that,  although  the  signatu 
be  in  the  beginning  or  the  middle  of  the  instrument, 
is  as  binding  as  if  at  the  foot  of  it;  the  question  bei 
always  open  to  the  jury,  whether  the  party,  not  havi 
signed  it  regularly  at  the  foot,  meant  to  be  bound  by  it 

(a)  I  DougL  241.  (h)  i  B,  ^  B.  650. 

(f)  2  A/.  ^  IT.  653. 
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tif  ^ood^  or  whether  it  toas  left  so  unsigned  because  he        1864. 
refused  to  complete  it.^    The  cases  in  which  a  printed       Fobteb 
Dame  has  been  held  a  good  signing  are  to  be  supported      Mentor 
on  the  same  principle ;  and  the  intention  is  inferred  from  ^'comptny'^ 
the  habit,  or  fix>m  other  circumstances  to  be  found  in 
them.      If  then  this  was  a  question  of  intention,  and     ^^^^*^  • 
there  was  any  evidence  of  intention,  the  learned  Judge 
conld  not  properly  withdraw  it  from  the  jury :  and  it 
seems  to  me  that  there  was  such  evidence  in  the  cir- 
cumstances of  the  whole  transaction.     For  this  was  not 
an  ordinary  case*     Five  lives  were  offered  in  the  lump : 
one  was  confessedly  a  bad  life;  with  regard  to  three 
some  special  information  was  afforded ;  and,  as  to  one  of 
these,  Mr.  Brooke,  his  absence  precluded  the  ordinary 
references.     As  to  the  life  in  question,  he  was  honestly 
represented  as  so  notoriously  good  a  life  that  the  ordi- 
nary enquiries  may  well  have  been  deemed  unnecessary. 
He  too  was  abroad ;  and  it  was  probable  he  would  not 
have  troubled  himself  to  answer  questions,  having  no 
interest  in  the  policy  being  effected.     Altogether  it  was 
a  case  of  circumstances  from  which  a  jury  was  to  deter- 
mine whether  there  was  an  intention  by  the  signature, 
found  where  it  appeared  on  the  paper,  to  sign  and  be 
bound  by  the  whole  instrument     In  the  light  in  which 
I  view  the  case,  as  standing  on  its  own  peculiar  circum- 
stances, I  do  not  rely  on  the  evidence  of  usage.     It 
seems  to  me  rather  that  it  was  not  one  on  which  the 
evidence  was  admissible;  and  the  evidence  in  fact  ad- 
mitted appears  to  me  to  have  amounted  to  nothing  of 
any  substance.    But  this  is  not  material  upon  the  present 
role;  the  first  ground  for  which   I  think  iails  for  the 
reasons  given. 
Secondly.    As  to  the  direction.     Supposing  the  qiies- 
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1854.       tion  of  aignature  to  have  been  for  the  jarj,  I  do  noi 

fo^n      ^^^  ^^  could  have  been  properly  left  to  tbenii  exce 

Mrntor      ^^^  ^^  intention,  to  be  collected  from  the  paper  i 

^Com^M*"^  and  all  the  circumstances  stated  by  the  witnesses; 

this  I  understand  to  have  been  in  substance  what  was 

Oiiendg%  J.     ^  ^^  ^^.j^  j^.  j^  ^^^  inconsistent  with  this,  that  a  que 

of  construction  as  to  part  may  have  been  mixed  u 
to  which  the  Judge  was  to  give  his  opinion ;  and,  i 
gave  the  jury  what  appears  to  us  a  wrong  opinion, 
might  amount  to  a  misdirection.  On  more  grounds 
one,  it  was  certainly  important  for  the  jury  to  1 
what  was  the  meaning  of  the  answer  to  the  ques 
included  within  the  circumflex.  Did  it  relate  tc 
Count  D'Orsay's  state  in  1845,  or  in  1851  ?  Und< 
edly  the  words  may  admit  of  either  interpretation, 
learned  Judge  thought  that  the  former  was  the  true 
and,  after  much  consideration  and  some  doubts,  1 
not  prepared  to  say  that  he  was  wrong.  It  is  impos 
I  apprehend,  to  form  an  opinion  upon  this  wit 
reference  to  the  circumstances  under  which  the  \ 
were  used.  These  do  not  lead  me  to  believe  thai 
plaintiff  intended  to  warrant  a  continuance,  at  the 
of  this  policy,  of  all  those  particulars  stated  in 
answers  of  1845,  but  only  that  the  particulars  were 
at  the  time  when  they  were  stated.  Upon  the  ge 
question  whether  the  whole  paper  was  signed,  it 
objected  that  the  learned  Judge  spoke  too  decid 
Seeing  nothing  wrong  in  the  opinion  he  expressed^ 
would  be  no  objection  with  me,  unless  he  thereby 
the  matter  out  of  the  hands  of  the  jury;  but,  accoi 
to  the  notes,  that  cannot  be  said.  He  gave  his  opi 
but  put  all  the  facts  before  them  for  their  considerai 
It  only  remains  upon  this  point  to  consider,  wh 
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the  dfcamstaDces  precluded  the  plaintiff  from  denying  1854. 
a  signature  of  the  whole  paper  in  the  sense  contended  Fostbu 
fi>r  by  the  defendants :  if  they  did«  the  direction  was  not  Mentor 
right  I  am  clearly  of  opinion  they  did  not  And  this  ^t^"* 
must  follow  from  the  conclusions  to  which  I  have  already 
come.  The  argument  for  the  defendants,  on  this  point,  *^*'''^ 
is  to  this  effect  The  policy,  on  which  the  plaintiffs' 
claim  rests,  recites  that  the  plaintifls  have  caused  to  be 
delivered  to  the  defendants  a  declaration  in  writing, 
ngned  by  them,  setting  forth  the  past  and  present  state 
of  health  and  other  circumstances  touching  the  habits 
of  life  of  the  Count  UOrtay:  these  words  are  the 
words  of  the  defendants ;  but  they  shew  their  under- 
standing of  the  transaction ;  the  plaintifls  allow  them  to 
use  them;  and,  on  the  &ith  of  this,  the  defendants  enter 
into  the  contract :  the  plaintifib,  therefore,  cannot  now 
deny  that  such  declaration  was  made.  I  should  be  veiy 
8(MTy  to  do  any  thing  that  should  break  in  upon  the 
wholesome  principle  laid  down  in  Pickard  v.  Sears  (a) : 
but  it  seems  to  me  that  it  would  be  going  much  beyond 
that  principle  if  we  were  to  apply  it  to  the  &cts  of  this 
case«  What  are  they?  I  must  now  assume  that  no 
suck  declaration  was  in  fact  made,  and  that  the  plaintiffs' 
proposal  for  insurance  has  been  accepted  on  the  faith  of 
a  different  declaratioti,  limited  in  its  extent,  and  not 
signed  at  all ;  that  this  fact  is  known  to  the  defendants 
as  well  as  to  the  plaintifls ;  and,  this  being  so,  that  the 
defendants  in  the  printed  part  of  a  policy,  using  the 
ordinaiy  words  of  such  policy,  knowingly  or  with  means 
of  knowledge,  misrecite  the  plaintifls'  declaration,  which 
misrecital  the  plainti£b  pass  over,  accept  the  policy  as 

{a)  6  A.  i  E  469. 
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1854.       worded,  and  pay  the  premium.   I  am  not  supposing  t 
F08TBB       ^^^  binding  parts  of  a  policy  are  to  have  less  effect  wl 
Mentor      pri'^^ed  than  when  written :  but,  in  applying  a  princi 
Life  Assurance  i\^q  foundation  of  which  is  natural  equity,  all  the  fi 
of  the  case  are  to  be  looked  to;  and  this  is  one  of  th< 
CoUridtfe  J.     jJq^^  upon  thesc  facts,  it  seems  to  me  that  it  would 
unjust  and    unreasonable  absolutely   to  conclude 
plaintifib  from  denying   the  truth  of  this  recital, 
would  be  applying  a  principle  framed  to  advance 
ends  of  justice  in  exactly  the  opposite  direction.     1 
permitting  the  misrecital  to  pass  without  objection 
an  argument  fairly  to  be  used  for  the  defendants  agai 
the  plaintiffs'  construction ;  but  it  is  no  more,  and  in 
opinion  not  strong  enough  to  weigh  down  all  the  op 
sing  argument 

Upon  the  remaining  question — the  propriety  of 
verdict — I  need  say  nothing  in  addition  to  what  I  hi 
already  said  on  the  former  points.  From  this  it  folk 
that  at  least  I  cannot  consider  the  verdict  one  wh 
the  Court  should  interfere  to  set  aside.  I  think  theref 
the  rule  ought  to  be  discharged. 

Lord  Lord  Campbell  C.  J.     I  am  of  opinion  that  1 

^^''*"^'**"  ^       rule  for  entering  a  nonsuit  ought  to  be  discharged. 
The  issue  was,  whether  the  plaintiff 's  company 
aver  and  declare  to  the  defendants,  in  the  declarat 
mentioned  in   the    policy,   that,  at    the    time   of 
delivering  of  the  said  declaration  into  the  oflSce  of 
defendants.  Count  D'Orsay  was   in   a  good  state 
health,   and    not   affected   with   any   disease   likely 
shorten  life.     The  fact  was  admitted  that,  unknown 
both   parties.  Count   UfOrsay^   when    the   policy 
executed,  was  affected  by  a  disease  likely  to  shoi 
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life;  and  the  verdict  depended  upon  the  proof  of  the        iS54, 

alleged  guarantee  that  he  was  then  in  good  health.  ;     FostbiT" 

I  conceive  that  the  defendants  were  boand  to  produce      «,  ^• 

'^  Mentor 

the  document  referred  to  in  the  recital  of  the  policy,  Life  Assurance 

Coinpany. 

and  to  shew  that,  by  this  document,  TTie  Britannia 
Mutual  Life  Associatian  did  give  the  allegied  warranty,  f^^^^n  j 
If  this  had  depended  upon  the  mere  construction  of  the 
document,  it  would  have  been  a  pure  question  of  law, 
and  the  Judge,  upon  its  being  produced  and  proved, 
ought  to  have  directed  how  the  verdict  should  be  found, 
or  that  the  plaintiff  should  be  nonsuited.  But,  looking 
at  the  document,  a  question  of  fact  arises,  whether  that 
part  of  it  which  is  supposed  to  contain  the  guarantee 
is  to  be  considered  as  signed  by  the  assured.  I  cannot 
think  that  the  recital,  by  the  defendants  in  the  policy, 
that  it  was  so  signed,  is  binding  on  the  assured.  Sup- 
pose that  no  signature  bad  appeared  upon  any  part  of 
it,  and  that  it  had  been  a  mere  printed  form,  with  none 
of  the  blanks  filled  up,  surely  the  plaintiff  would  not 
have  been  precluded  fix)m  contending  that  it  was  not 
signed,  or  fix)m  shewing  that  the  defendants  had  agreed 
to  take  upon  themselves  the  risk  of  Count  UOr$ay 
continuing  an  insurable  life.  It  seems  to  me,  that  the 
doctrine  of  estoppel  does  not  apply  to  such  a  transaction, 
and  that  we  are  bound  to  see  whether  in  truth  the 
declaration  was  signed  by  the  Directors,  and  what  it 
imports. 

Looking  to  the  document  itself:  in  the  place  for 
^  signature  of  party  whose  life  is  to  be  assured  "  no 
signature  appears;  and  in  the  place  for  ''signature 
of  party  in  whose  favour  policy  to  be  granted'*  no 
Bgnature  appears.  On  another  part  of  the  document 
there  is  the  signature  of  one  of  the  directors;  but  I 
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1854.  think  it  is  impossible  to  say,  as  a  matter  of  law, 
Ywm  ^^®  signature  applies  to  that  part  of  the  document  v 
MsNTOft      contains  the  unsigned  declaration  in  the  name  of  C 

^Com"''T*  ^'^^*^y-  ^f  ^'  ^^^  ^^^  *  question  for  the  Jud 
should  certainly  have  said  that  Fosters  signature  di< 

Can^uC.J,  ^Pply  to  ^^^^  And  ^^^^  the  document,  as  it  stands,  ^ 
have  no  more  effect  than  if  that  part  of  it  em 
*^ declaration^  had  had  none  of  the  blanks  in  the  pr: 
form  filled  up  in  writing,  or  if  this  part  of  the  c 
ment  had  been  entirely  wanting.  From  the  place  v 
Foster  s  signature  is  found,  and  the  circumflex  den 
to  what  it  does  apply,  with  the  words  above 
siguature,  *'For  these  particulars  see  copies  oi  Briti 
papers  attached,"  I  should  infer  that  the  pro] 
guarantee  as  to  the  present  state  of  health  of  C 
UOrsay  was  repudiated  by  The  Britannia  Mutual 
Association,  and  that  the  directors  of  the  Mentor  ( 
pany,  after  having  examined  the  papers  shewing  C 
D^Orsay^s  state  of  health  when  the  original  polic; 
effected,  were  left  to  draw  their  own  conclusions 
his  present  state  of  health,  and  to  take  the  risk  c 
Count's  health  continuing  good  down  to  the  date  c 
new  insurance.  Considering  the  doubt  as  to  wl 
the  declaration  be  signed  as  the  defendants  alle 
likewise  think  that  some  regard  may  be  paid  t 
evidence  of  usage  upon  a  reassurance.  This  wa 
objected  at  Nisi  Prius,  nor  upon  the  motion  for  i 
trial ;  and,  if  admitted,  the  jury  were  to  detei 
what  effect  it  was  entitled  to.  An  observation  has 
made  that  the  evidence  was  only  parol,  and  thf 
policies  referred  to  by  the  witnesses  were  not  prod 
But  it  has  often  been  held  that,  although  the  coi 
•f  a  particular  document  cannot  be  proved  withe 
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being  prodaced  or  aocounted  for,  a  mercantile  usage,  1954. 
which  refers  to  written  documents,  may  be  established  ^^nn 
bj  parol  evidence;  and,  indeed,  it  could  hardly  be  mento* 
proved  satisfactorily  in  any  other  way.  Moreover,  I  Life  Awuranet 
conceive  that  the  evidence,  given  on  both  sides,  of 
the  conversations  and  conduct  of  the  parties  while  the  c,„,}^q  j 
transaction  was  going  forward  might  be  taken  into  con- 
sideration in  determining  whether  the  declaration  was 
intended  to  be,  and  was  understood  between  the  parties 
to  have  been,  signed  by  Fas^.  If  there  was  any 
parol  evidence,  on  which  the  issue  was  to  depend,  then, 
according  to  the  well  known  rule  clearly  stated  by 
PattcMon  J.  in  delivering  the  judgment  of  the  Exchequer 
Chamber  in  Marre  v.  Garwood  (a),  the  whole  was  for 
the  jury.  I  do  not  know  any  principle  or  {nractice 
according  to  which,  in  this  case,  the  signature  of  the 
declaration  should  have  been  left  to  the  jury  as  a 
separate  issue.  No  question  arose,  or  could  arise,  for 
the  Judge  upon  the  construction  of  the  declaration ;  for, 
if  it  was  signed  by  the  trustees  of  the  Britannia^  it 
amounted,  and  was  admitted  to  amount,  to  an  express 
warranty,  in  the  very  words  of  the  plea,  that  Count 
UOrtay  was,  on  the  21st  day  of  Naoember  1851,  in 
good  health,  and  was  not  then  afflicted  with  any  disease 
tending  to  shorten  life.  The  doctrine  of  Pichard  v. 
Sears  (&)and  Freeman  v.  Cooke  (c),  which  we  have  lately 
had  to  consider  in  Howard  v.  Hudson  (d)^  would  have 
effectually  estopped  the  Britannia  Company  from  deny- 
ing that  they  had  given  the  warranty  if  they  had 
stated  that  they  had  signed  the  declaration;  for  then 
they  would  have  made  a  statement  on  which  the  Mentor 

(•)  4  EjkIL  681.  {h)  6A.tE.  469. 

(c)  2  Mrtk.  654.  (d)  *i  B,  «•  B,  1. 
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1854.        Compan;  had  acted  and  thereby  incurred  a  liabilit 

p^g^gj^       their  prejudice.     But,  if  the  declaration  was  repudii 

J,  J^*  instead  of  being  signed,  there  had  been  no  statemen 

Life  Attannoe    The  Britannia  Mutual  Life  Association  which  coul< 
Compaaj.  " 

the  foundation  of  such  an  estoppel;  for  the  recite 

Can^^C,  J.  ^^  policy  is  a  statement  by  the  Mentor  Company  o 

and,  if  the  declaration  was  not  signed  by  the  direcioi 

The  Britannia  Mutual  Life  Association^  nor  unders 

so  to  be,  the  Mentor  Company  cannot  have  acted  i 

any  such  belief.    Indeed  they  knew  full  well  that  C( 

UOrsay  was  then  abroad,  and  that  there  never 

any  contemplation  of  his  signature  being  aflSxed  tc 

and  this  was  a  preliminary  to  the  signature  by  the  p 

in  whose  favour  the .  policy  was  granted.     At  the  1 

the  defendants  attempted  to  prove  that  they  granted 

policy  on  the  credit  of  a  parol  declaration  by  one  of 

Britannia  Directors  that  "Count  D'Orsaywas  a  r 

riously  good  life.^    I  am  therefore  of  opinion  that 

issue  resolved  itself  into  a  question  of  fact  for  the  j 

and   that   we  cannot  direct  a  nonsuit  to  be  ent< 

according  to  the  leave  reserved  if  the  Court  sh 

think  that  the  Judge  ought  to  have  directed  a  noi 

at  the  trial 

It  is  next  contended  that  there  was  misdirectio 

the  manner  of  leaving  it  to  the  jury:  chiefly  on 

ground  that  the  Judge  used  the  expression  that 

declaration  was  not  signed  by  the  trustees."     Bu 

using  that  expression,  he  only  gave  the  jury  to  ui 

stand  that  no    signature  was  found    where   it   c 

regularly  to  have  appeared:   and,  when  the  Attc 

General  interposed  during  the  summing  up,  suf^e 

that  the  writing  of  Mr.  FQstery  across   the  docur 

must  be  taken   to  be  a  signature  of  the  declan 
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the  Judge  (according  to  the  shorthand  writer's  note)        1854. 
observed:  "I  do  not  think  so,  because  Mr.  Foster  has       Foster 
only  signed  <  For  these  particulars  see  copies  of  Britannia      mentor 
papers  attached ^  but  the  jury  shall  see  the   whole."  ^Col^JJ^*^ 
Accordingly,  fac  simile    copies    of   the   whole   paper 
entitled  "Proposal  for  assurance''  were  put  into  the  cb«i*<fiC.J. 
bands  of  the  jury ;  and  their  attention  was  directed  to 
the  different  parts  of  it,  so  that   they  might  form  a 
proper  opinion  whether  the  signature,  was  intended, 
and  understood  between  the  parties,  to  apply  only  to  a 
part,  or  to  the  whole.      The  signature  therefore  was 
left,  with  the  other  facts  in  the  case,  for  their  con- 
sideration.    Nor  was  any  question  of  law  left  to  the 
jury  which  the  Judge  ought  to  have  determined;  for 
they  were  not  called  upon  to  construe  a  written  docu* 
fnent,  or  to  pronounce  upon  the  intention  of  the  parties 
from  the  language  used. 

If  it  be  allied  that  the  supposed  estoppel,  or  con- 
clusive admission,  ought  to  have  been  submitted  to  the 
jury,  I  answer,  that  no  such  point  was  made  at  the 
trial,  and  that  if  it  had  I  think  it  could  not  be  sup- 
ported. 

The  ground  of  misdirection  therefore  seems  to  me  to 
fiuL 

The  remaining  question  for  our  consideration  is, 
Whether  the  verdict  was  contrary  to  the  evidence  ?  In 
my  opinion  it  was  entirely  according  to  the  evidence, 
and  according  to  the  justice  of  the  case.  All  imputa- 
tion of  fraud  was  disclaimed  by  the  defendants :  and, 
looking  both  to  the  written  document  and  the  parol 
'  evidence,  I  think  the  defendants,  as  far  as  the  policies  on 
Count  If  Or  say  and  three  others  were  concerned,  were 
content  to  take  these  lives  on  the  papers  on  which  the 

VOI^  III.  Q  E.  &  D. 
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1854.  former  policies  upon  them  had  been  effected,  at  t 
PosTEE  ordinary  premium  according  to  the  ages  which  they  h 
Mentor      respectively  attained,  with  that  on   The  Duke  of  Bet 

^'%om^9^^^  ybr^'s  life  at  the  extraordinary  premium  of  20/.  per  cen 
receiving,  in  one  cheque  for  649/.  10*.  lOA,  the  p 

OampbeU  C.  J.  ™^*^™8  ou  all  the  fivc  for  the  first  year,  and  being  sai 
fied  to  run  the  risk  of  any  of  the  four  lives  havi 
become  less  eligible  than  when  the  original  polic 
were  effected,  by  circumstances  unknown  to  eit 
party. 

If  the  defendants  had  expected  the  warranty,  < 
would  imagine  that  they  would  have  objected  to 
declaration  when  it  was  returned  unsigned,  and  wo 
have  required  it  to  be  signed  as  upon  an  orig! 
insurance,  before  they  executed  the  policy.  The  n 
circumstance  of  their  having  used  the  printed  forn 
policy  adapted  to  an  original  policy,  with  the  prir 
recital  that  the  declaration  had  been  signed  by 
assured,  is  not  at  all  sufficient  to  induce  me  to  i 
that  they  believed  they  had  obtained  a  warranty,  s 
as  would  have  been  given  by  regularly  signing  e 
declaration  as  those  upon  which  the  original  poll 
had  been  effected.  In  construing  a  policy  of  insuri 
the  Court  certainly  cannot  consider  whether  it  h 
writing  or  in  print,  or  partly  in  writing  and  pi 
in  print:  but  I  think  that  the  jury,  in  determining 
fact^  whether  the  declaration  was  understood  betv 
the  parties  to  be  signed  according  to  the  recital,  w< 
have  been  perfectly  justified  in  taking  into  considers 
that  this  policy  was  in  a  printed  form  adapted  t< 
original  insurance  and  not  to  a  reassurance. 

Upon  the  whole,  I  am  of  opinion  that  a  special 
of   the    city   of   London^    gentlemen   more    famil 
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acquainted  with  such  transactions  than  we  are,   have        1854. 

arrived  at  a  right  conclusion^  and  that  their  verdict       ywteb, 

ought  not  to  be  disturbed.  ^' 

Life  Assunnce 
rrn      r\  •  Company. 

The  Court  being  equally  divided  in  opinion,  the  rule 
dropped 


James  Smith  against  James  Trowsdale,  Thomas  Thunday, 

JoHuan  12th. 

Corbett  Jackson  and  Thomas  Gabbutt. 


/^OUNT,  setting   out  the  effect  of   an   instrument  Declaratloo 

under  the  seal  of  the    plaintiff  and   defendants,  SitweeJ 
whereby,  after  reciting  that   plaintiffs  and  defendants  gefenK"* 
had  been  i>artners  in  a  contract  with  The  Leeds  and  ^^ ''®''®- 

*^  partners^  it 

TTursk  Raihoay  Company^  and  that  disputes  had  arisen  ^^  *^4- 
between  the  parties,  and    that  it   had    been  arranged  should  retire 

from  the  part- 
that  the  plaintiff  should  retire  from  the  partnership  upon  nership^and 

it  should  be 
terms  to  be  settled  by  arbitration,  it  was  agreed,  amongst  referred  to 

other  things,  that  plaintiff  should  retire  from  the  part-  ^bat  sunT 

should  be 
therefore  paid 
hf  defendant  to  plaintiff:  that  it  was  awarded  that  a  sum  named  should  be  paid  bj  instaU 
ments :  but  defendant  had  paid  only  a  part  thereof. 

Plea :  that*  after  breach  of  the  awara  by  nonpayment  of  the  first  instalment,  it  was  agreed 
between  plaintiff  and  defendant  that  defendant  should  not  assist  one  B,  in  a  certain  claim 
which  he  was  urging,  and  that  defendant  should  pay,  by  instalments  on  certain  days 
named,  the  last  but  one  being  14th  April,  a  sum  in  all  amounting  to  less  than  the  sum 
awarded ;  which  agreement  and  the  performance  thereof  plaintiff  accepted  in  satisfaction  of 
the  sum  awarded,  and  all  causes  of  action  in  respect  thereof,  and  the  said  breach :  and  that 
defendant  paid  plaintiff  the  instalments  on  the  days  named  in  the  second  agreement,  which 
plaintiff  accepted  in  satisfaction  (as  before),  and  in  performance  of  the  second  agreement. 

Held :  that  the  deed  of  submission  was  merely  inducement,  and  that  the  action  was 
brought  for  breach  of  the  award ;  and  that  therefore  there  might  be  accord  and  satisfaction 
under  an  agreement  by  parol,  made  after  the  breach  by  non-payment  of  the  first  instalment : 
and,  consequently,  that  the  defendant,  in  support  oi  his  plea,  was  not  bound  to  shew  an 
.agreement  under  seal. 

It  appeared  that  the  last  payment  but  one  under  the  second  agreement  was  made  on 
19th  AprU,  not  on  14th  ;  and  that,  when  it  was  made,  plaintiff  refused  to  accept  it  except  as 
on  account  of  the  money  due  on  the  award,  which,  ho  contended,  was  still  binding ;  but  he 
made  no  objection  to  the  payment  as  having  been  made  too  late. 

Held  that  Uie  defendant  had  performed  the  second  agreement,  the  effect  of  the  transaction 
CO  the  19th  being  that  the  plaintiff  agreed  to  take  the  payment  as  made  on  the  14th. 

o  2 
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1854.  nership,  that  defendants  should  relieve  him  from 
Smith  liabilities,  and  take  to  them  all  the  partnership  asse 
Troitsdalk  ^^^  ^^^^  "  ^^^  ®""™  ^^  money  to  be  paid  to  the  plain 
for  retiring  from  the  said  partnership  as  aforesaid, 
time  or  times  for  payment  thereof,  and  all  other  n^ 
ters  in  difference  between  the  said  parties  ther 
touching  the  said  partnership  affairs,"  should  be  refer 
to  the  arbitrament  of  two  persons  named  in  the  dc 
or,  in  case  they  should  differ,  to  the  arbitrament  of 
umpire  to  be  named  by  the  two  arbitrators,  whose  i 
pirage  and  award  the  parties  covenanted  to  adhere 
There  was  nothing  in  the  deed  requiring  the  aware 
be  under  seal.  Averment:  that  the  arbitrators  (] 
appointed  Stephen  Robinson  as  umpire,  and  afterw] 
differed;  and  that  Stephen  Robinson,  in  November  U 
duly  made  his  award  and  umpirage  in  writing, 
thereby  awarded  that  defendants  should  pay  plair 
for  retiring  from  the  said  partnership,  500SL  17 s. 
in  manner  following :  2000/.  on  1st  January  1851, 2C 
on  1st  April  1851,  and  1003/1  17f.  10(2.,  being  the 
sidue,  on  1st  July  1851.  Averments  of  notice,  an 
the  expiration  of  the  time  for  payment  Breach :  i 
although  defendants  had  paid  the  whole  of  that 
except  503i  17*.  lOrf.,  they  had  not  paid  503i  17 s. 
Plea:  that,  ^^ after  the  making  of  the  said  award, 
after  a  breach  of  the  said  award  in  the  non-payme 
the  said  first  instalment  of  2000/.  of  the  said  sui 
awarded  to  the  plaintiff  as  aforesaid  on  the  day  on  v< 
the  said  first  instalment  was  so  awarded  to  be  pai 
aforesaid,  but  before  any  of  the  said  further  instain 
of  the  said  sum  awarded  had  become  due  and  pay 
at  the  request  of  the  plaintiff  it  was  mutually  ag 
by  and  between  the  plaintiff  and  the  defendants^ 
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the  defendants  should  not,  either  directly  or  indirectly,        i854. 

voloDtarily  assist  one  John  Bage  in  establishing  a  part-        '^^ 

nenhip  in  either  of  the  said  recited  contracts.    And  that    T^^^g^^^^g 

the  defendants  should  pay  to  the  plaintiff,  and  the  plain- 

tiff  should  accept  from  the  defendants,  the  sum  of  4500/. 

by  instalments  all  of  which  were  to  be  become  due  and 

payable  before  the  day  on  which  the  last  instalment  of 

the  said  sum  so  awarded  to  the  plaintiff  as  aforesaid  by 

virtue  of  and  according  to  the  terms  of  the  said  award 

was  to  become  due  and  payable:  namely:  1000/.,  part 

of  the  said  sum  of  4500/.,  on  the  day  of  the  making 

the  said  agreement;    the  sum  of  lOOOt,  further  part 

thereof,  in  the  month  of  February  in  the  year  1851  ; 

the  sum  of  1250iL,  further  part  payment  thereof,  on  the 

14th  day  o{  April  in  the  year  aforesaid;  and  the  sum  of 

1250£,  residue  of  the  said  sum  of  4500/.,  on  the  14th 

day  of  June  in  the  year  aforesaid:   in  full  satisfaction 

and  discharge  of  the  said  sum  so  awarded  to  be  paid  as 

aforesaid,  and  of  the  said  award  thereof,  and  of  all  causes 

of  action  in  respect  thereof,  and  of  the  said  breach  of 

the  said  award ;  and  that  the  plaintiff  should  accept  the 

said  agreement,  and   the   performance  thereof  by  the 

defendants,  in  full  satisfaction  and  discharge  of  the  said 

sum  so  awarded  to  the  plaintiff  as  aforesaid,  and  of  the 

said  award  thereof,  and  of  all  causes  of  action  in  respect 

thereof,  and  of  the  said  breach  of  the  said  award :  and 

the  plaintiff  then  accepted  the  said  agreement,  and  the 

performance  thereof  by  the  defendants,  in  full  satisfaction 

and  discharge  of  the  said  sum  so  awarded  to  him,  and 

of  the  said  award  thereof,  and  of  all  causes  of  action  in 

respect  thereof,  and  of  the  said  breach."     Averment: 

that  defendants  did  not  assist  John  Bage^  and  that  ^^  they 

paid  to  the  plaintiff  the  said  sum  of  1000/.,  tlic  first 
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1854.        instalment  of  the  said  sum  of  4500/.,  which  the]  plair 

Smith        ^^^^  accepted  in  satisfaction  and  discharge  of  the  said  1 

TaowBDALB.    instalment;  and  the  said  sum  of  1000/.,  further  part  then 

in  the  said  month  o(  February  in  the  year  aforesaid ;  i 

the  said  sum  of  1250/L,  further  part  thereof,  to  wit 

the  14th  day  of  April  in  the  year  aforesaid,  which 

plaintiff  then  accepted  in  satisfaction  and  discharge 

the  said  third  instalment  of  the  said  sum  of  4500£ ;  { 

the  said  sum  of  1250/.,  residue  thereof,  on  the  14th  c 

of  June  in  the  year  aforesaid,  in  full  satisfaction  s 

discharge  of  the  said  sum  so  awarded  as  aforesaid,  s 

of  the  said  award  thereof,  and  of  all  causes  of  action 

respect  thereof,  and  of  the  said  breach  of  the  said  awa 

according  to  and  in  performance  of  the  said  agreem< 

on  their  part  and  behalf:  and  that  the  plaintiff  accept 

from  the  defendants  the  said  sum  of  45002.,  and  t 

payment  thereof  by  the  defendants  by  the  said  seve 

instalments  on  the  siud  several  days  and  times  in  tl 

behalf  aforesaid,  and  on  the  several  occasions  on  whi 

the  said  several  instalments  were  so  paid  to  him  by  t 

defendants    as    aforesaid,    in    pursuance    of   the    s£ 

agreement. 

Replication :  taking  issue  on  the  plea  (a). 

On  th^  trial,  before  Erk  J.,  at  the  last  Durht 
Assizes,  the  onus  being  on  the  defendants,  they  beg{ 
It  appeared  that,  after  the  award  was  made,  the  i 
fendants  were  dissatisfied  with  it,  and  did  not  pay  t 
first  instalment  when  due.  Subsequently  the  plaint 
and  defendants  came  to  a  verbal  agreement  to  the  effc 
set  forth   in  the  plea..    The   two  first  instalments 

(a)  There  was  a  second  replication,  which  was  not  insisted  upon  at  1 
trial. 
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1000/.,  under  the  substituted  agreement,  were  paid  by        i864. 
the  defendaats   to   the  plaintiff.     Before   the   14th  of        Btam 
Apnl  (when  the  third  instalment  under  the  substituted    xaowsDALE 
agreement  became  due),  the  plaintiff  required  the  de* 
fendants  to  sign  a  letter  concerning  Bage*s  claim  men- 
tioned in  the  plea.     This  defendants  declined  to  do,  on 
the  ground  that  it  was  no  part  of  the  agreement     The 
plaintiff  received  the  payment  of  1250^  on  the  19th  of 
Aprilj  and  a  further  payment  of  1250^  on  the  14th  of 
•^loie.    On  each  occasion  he  insisted  on  having  the  .letter 
signed,  but  made  no  objection  on  the  ground  of  the 
AprU  payment  being  after  date ;  and  on  each  occasion 
an  acknowledgment  of  the  receipt  of  125021,  **  on  account 
of  the  sum  due  under  the  award,"  was  given.     The 
acknowledgments  were  dated  respectively  19th  April 
and  14th  June^  1851.     Afterwards  the  defendants,  in 
Mcy  1852,  were  induced  to  sign  the  required  letter, 
and  sent  it  to  the  plaintiff,  who  refused  to  receive  it,  and 
insisted  on  being  paid  503/.  17«.  lOcf.,  the  balance  of 
the  original  award  after  giving  credit  for  the  4500/.     It 
appeared  that  it  was  no  part  of  the  agreement  that  the 
letter  should  be  signed.     The  plaintiff's  counsel  con- 
tended that  the  plea  was  not  proved,  because  the  plea 
must  be  construed  as  averring  a  binding  agreement, 
and   a  parol  agreement   to    take    satisfaction   for  the 
instalments  not  yet  due  under  an  award  founded  on 
*  a  submission  under  seal  was  not  binding.     They  also 
objected  that  the  averment,  that  the  last  instalment  but 
one,  under  the  substituted  agreement,  was  paid  on  the 
14th  April,  was  not  proved,  inasmuch  as  it  was  in  fact 
paid  on  the  19th.    The  learned  Judge  directed  a  verdict 
for  the  defendants,  subject  to  leave  to  move  to  enter  a 
verdict  for  the  plaintiff,  on  either  of  the  above  grounds, 
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1854.        it   being   taken   as   a  fact   that    the   payment  on 
gjjj^^^^        19th  April  was  received  by  the  plaintiff  as  for  a  paynn 
Tbowsdale.    ^°  ^^®  ^^*  April     Hugh  Hilly  in  the  ensuing  tei 
obtained  a  rule  Nisi  accordingly. 

Knowles  and  Joseph  Addison  shewed  cause  (a).  1 
action  here  is  not  upon  the  deed  of  submission  on 
but  on  the  deed  and  the  award  which  was  not  un< 
seal.  The  accord  which  is  pleaded'  was  made  ai 
the  breach  by  not  paying  the  first  instalment:  acc< 
by  parol  and  satiefiM:tion  was  therefore  a  good  pU 
Blahe^s  Case  {b).  And  this  is  not  merely  an  accord 
pay  a  smaller  sum ;  but  it  is  also  an  engagement  not 
assist  Bage^  which  might  be  satisfaction  for  any  amou 
Besides,  the  new  agreement  was  to  pay  a  smaller  si 
before  the  larger  became  due;  and  that  is  good  sal 
faction ;  PinneVs  Case  (c).  Then  the  precise  day 
payment  is  not  material :  the  acceptance  in  satisfacti 
is  the  gist  of  the  plea.  Here,  the  payment  being  ms 
by  defendants  as  the  substituted  instalment,  the  plain 
could  not  apply  it  to  the  award ;  Anonymous  (d)  a 
in  Cro,  EKz, 

Hugh  Hill  and  Manistyy  in  support  of  the  n 
First:  Tlie  covenant  in  the  deed  of  submission 
fulfil  the  award  could  not  be  discharged  before  brct 
except  by  an  instrument  of  as  high  a  nature ;  Snou 
Franklin  (c),  Spence  v.  Healey  {g\  Mayor  of  Berwick 
Oswald  (A),  Neale  v.  Sheaffield  (t).     The  plea  might  h; 

(a)  The  argument  was  begun  on  Januarjf  1  l,and  concluded  on  this  < 
(6)  6  Rep,  43  b.  (c)  b  Rep,  \\1  tu 

(d)  Cro,  EUx.  68.  (e)  I  Luiw,  358. 

{g)  8  Exeh,  668.  (A)  \  E,  ^  B,  295. 

(0   Cro,  Jac.  254. 
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been  good  as  to  the  first  instalment  under  the  award,  1354. 
thoogh  the  agreement  for  accord  had  been  by  parol ;  for  gjJJJ^iJJ 
that  instalment  was  already  due ;  but  in  that  case  the  T^^^j^^gp^^B 
plea  could  not  be  good  as  to  the  last,  unless  the  sub- 
stituted agreement  was  under  seal ;  and  the  plea  must  be 
construed  in  a  sense  which  vrill  make  it  good,  and  must 
therefore  be  understood  to  aver  an  agreement  under  seal. 
That  a  new  agreement,  not  under  seal,  cannot  be  an 
answer  to  an  action  brought  upon  a  contract  under  seal, 
appears  from  BUMs  Case  {a).  Here  the  action  is  on  the 
deed ;  and  therefore  the  agreement,  which  is  to  support 
a  plea  of  accord  and  satisfaction,  ought  to  be  by  deed; 
Preston  v.  Christmas  (ft).  It  would  have  been  otherwise 
bad  the  action  not  been  upon  the  deed,  but  upon  a  de- 
fault in  some  matter  not  accruing  in  certainty  from  the 
deed,  as  was  said  in  BlakeU  Case  (a).  The  agreement 
which  the  plea  sets  up  was  prior  in  time  to  all  breaches 
of  the  deed  but  one ;  therefore  it  must  be  set  up  as 
doing  away  with  the  specialty  contract,  not  as  satisfying 
the  damages.  The  distinction  between  causes  of  action 
arising  wholly  on  a  deed,  and  those  which  arise  partly 
upon  the  deed  and  partly  on  other  matter,  is  illustrated 
by  the  cases  which  decide  when  Nil  debet  may  or  may 
not  be  pleaded:  Milvain  v.  Mather  (c)  is  such  a  case. 
[Lord  Campbell  C.  J.  What  would  have  been  the  form 
of  action  upon  such  a  cause  of  action  as  this?}  It  must 
have  been  in  debt  or  covenant,  and  could  not  have  been 
in  assumpsit,  the  submission  not  being  by  parol :  that  is 
a  conclusive  test  If  a  bond  be  conditioned  for  pay- 
ment of  money,  a  less  sum  paid  before  the  day,  or  a 
parol  accord  and  satisfaction  by  some  other  act,  may  be 

(a)  6  lUp.  43  b.  (6)  2  WiU.  86. 

(c)  5  Exeh,  55. 
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1854.  ^^  up,  because  this  satisfies  the  condition;  but,  \ 
^^  there  is  a  direct  contract,  as  to  perform  an  award,  \ 
Tbowsdale.  ^  ®**®^  upon,  and  not  merely  introduced  into 
declaration  by  way  of  inducement,  that  can  be 
charged,  before  breach,  by  accord  and  satisfiu;tion 
where  the  satisfaction  is  acknowledged  under 
PinneTs  Case  (a).  This  is  explained  in  Neale  v.  £ 
Jield  {b).  West  y.  Blaheway  (c)  is  an  exemplificati 
the  same  principle.  Secondly:  the  day  of  payi 
which  the  plea  names,  as  fixed  by  the  new  agreei 
was  material.  [Lord  Campbell  C.  J.  But,  treatinj 
second  agreement  as  well  substituted  for  the  first,  i 
not  a  payment  on  the  19th  oi  April  be  well  accept 
satis&ction  of  the  instalment  due  on  the  I4th?] 
perhaps  might  be:  but  it  is  not  a  performance  o 
second  agreement;  and,  if  the  plea  had  been 
under  the  new  agreement,  the  plaintifi^  accept 
payment  after  the  day  named  in  satisfaction  ol 
payment  on  the  stipulated  day,  such  plea  would 
been  bad.  [Lord  Campbell  C.  J.  It  would  sfa 
performance  to  the  satisfaction  of  the  party.]  Bu 
a  performance  according  to  the  purport  of  the  a 
raent  At  any  rate,  the  plea,  as  it  now  stands,  wa 
proved.  [Wightman  J.  Suppose  the  plaintiff 
agreed  to  take  goods  for  money,  and  they  had 
delivered  to  him.]  That  would,  legally,  have  be 
payment  of  money.  [Lord  Campbell  C.  J.  Su] 
the  plaintiff  had  said:  I  do  not  want  the  money 
pay  it  to  me  to-morrow.]  That  would  not  have  b< 
performance  of  the  agreement.  The  payment  am 
to  nothing  except  as  in  performance  of  the  agreer 

(a)  5  Rep.  117  a.  (6)    Cro,Jac.  254. 

(c)  2  M,  §•  G,  729. 
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BaMridge  v.  Lax  {a).     It  was  not  necessary  here  that        1854. 
the  plaintiff,  when  he  refused  to  accept  payment  except        ^mxn 
as  on  account  of  the  whole  sum  awarded,  should  have    xrowwale. 
stated  that  he  refused  it  also  as  under  the  second  agree- 
ment, because  not  paid  on  the  day  named:  it  is  enough, 
if  he  had  good  cause  of  refusal  and  did  refuse ;  just  as  a 
party  who  distrains,  and  gives  notice  of  a  distress  for 
rent  arxere,  may  avow  for  a  heriot     \CoIeridge  J.    Sup- 
pose the  indorser  of  a  bill  of  exchange  waives  the  objec- 
tion to  the  notice  of  dishonour  being  too  late :  can  he 
afterwards  insist  on  want  of  notice  ?]     The  correct  view 
of  such  a  case  seems  to  be  that  the  waiver  is  evidence, 
to  go  to  a  jury,  that  the  notice  was  in  fact  given  in 
time.     [CoUridge  J.     Here  you  seem  to  say  that  there 
was  no  waiver.     Lord  Campbell  C.  J.     I  think  that,  as 
it  was  not  demanded  that  any  question  on  the  point 
should  be  put  to  the  jury,  we  must  take  it  that  the 
money  was  accepted  as  a  performance  of  the  agreement] 
That  is  inconsbtent  with  the  form  of  the  acknowledg- 
ments.    [£r&  J.     I  think  we  must  at  least  take  it  that, 
as  fiir  as  the  receipt  went,  it  was  to  be  considered  between 
the  parties  as  a  receipt  on  the  14th.] 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
must  be  discharged.  It  was  granted  on  two  grounds : 
first,  that  the  plea  could  not  be  proved  without  putting 
in  evidence  an  agreement  under  seal ;  2dly,  that  in  fiu:t 
the  plea  was  not  proved,  even  supposing  an  agreement 
not  under  seal  was  admissible. .  Both  grounds  faiL  As 
to  the  first  ground:  after  breach  of  the  original  contract. 


(a)  9  Q.   B.  819.      See  HaU  v.  Fhektan,  16  Q.  B„  in  Ezch.  Ch., 
afiraring  the  judgment  of  Q.  B.  in  Ftockkm  ▼.  Holl,  U  Q,  B,  380. 
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1854.        there  may  be  an  agreement  which,  when   performe 

Smith        ^^^  shew  accord  and  satisfaction:  and  such  an  agre 

TftowVoALB.    ^^^^  need  not  be  by  deed.     The  action  is  for  breach 

duty  in  not  performing  the  award ;  but  it  is  not,  proper 

speaking,  on  the  deed  of  submission.     The  defenda 

did  not  pay  the  first  instalment  according  to  the  ten 

of  the  award;  after  that  default  the  parties  entered  in 

a  new  agreement.  Now,  when  we  look  at  the  declaratio 

we  see  that  the  gist  of  the  complaint  is,  not  the  no 

payment  of  any  particular  instalment,  but  generally  tl 

non-payment  of  the  sums  awarded  to  be  paid.     Aft 

that  duty  had  been  broken,  the   new  agreement  w 

made,  which  is  stated  in  the  plea :  and  the  plea,  afi 

stating  it,  alleges  its  performance :  that  the  performan 

was,  by  the  agreement,  to  be  taken,  and  was  taken, 

satisfaction  of  the  duty  arising  from  the  award  and  fr< 

the  damages  accruing  from  the  non-performance  of  tl 

duty.     There  was  no  necessity  that  such  an  agrecmc 

should  be  by  deed.     Then,  secondly,  as  to  the  perfor 

ance  of  the  agreement  in  satisfaction.    The  performan 

as  to  the  instalment  in  question,  is  thus  averred :  tl 

the  defendants  "  paid  to  the  plaintiff"  "  the  said  si 

of  1250/.,  further  part  thereof,  to  wit  on  the  14th  day 

April/*  "which  the  plaintiff    then   accepted  in   sa 

faction  and   discharge  of  the   said  third   instalment 

the  said  sum  of  4500/.:'^  "  and  that  the  plaintiff  accepi 

from  the  defendants  the  said  sum  of  4500/.,  and  i 

payment  thereof  by  the  defendants  by  the  said  sevc 

instalments  on  the  said  several  days  and  times  in  t 

behalf  aforesaid,  and  on  the  several  occasions  on  wh 

the  said   several  instalments  were  so  paid  to  him 

the  defendants  as  aforesaid,  in   pursuance  of  the  s 

agreement."   On  its  face,  the  plea  is  clearly  good.   Th 
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was  it  not  proved,  to  the  conviction  of  the  jury,  that        1854, 
such  payment  was  made  and  accepted  in  satisfaction?        smith 
The  money  is  given,  on  the  1 9th,  to  the  plaintiff  with   tbowbdale. 
his  consent :  is  not  that  a  performance  of  the  agreement 
on  which  the  accord  is  founded?    Can  the  pluntiff,  after 
that,  say  that  the  defendants  have  not  performed  the 
agreement?    I  am  of  opinion  that  this  is  abundant  proof 
that  the  agreement  of  the  defendants  was  performed 
both  in  form  and  substance. 

CoLEBiDOfi  J.  The  legal  principle*  appears  to  be 
agreed  upon  by  both  sides.  I  am  of  opinion  that  the 
deed,  which  contains  the  submission,  is  mere  induce- 
ment There  was  a  breach  of  it  before  the  accord,  by 
the  non-payment  of  the  first  instalment.  Then  that 
lets  in  the  plea  as  pleaded,  that  is,  without  any  averment 
that  the  accord  was  under  seal.  As  to  the  second  point, 
the  payment  on  the  ,19th  was  taken  by  the  plaintiff 
without  any  objection  as  to  its  being  made  after  the  14th. 
That  amounts,  in  substance,  to  an  agreement  to  treat  it 
as  a  payment  made  on  the  14th. 

WiQHTMAN  J.  I  am  of  the  same  opinion  on  both 
points.  The  action  is  on  the  award:  the  deed  of  sub- 
mission is  mere  inducement.  Accord  and  satisfaction 
may  take  place  under  a  parol  agreement  made  after 
breach  of  a  special  contract:  and  here  the  non-payment 
of  the  first  instalment  was  a  suflBcient  breach,  either  of 
the  award  or  of  the  covenant  to  perform  it:  and  it  is 
after  that  breach  that  the  substituted  agreement  and  its 
performance  are  accepted  in  satisfaction.  Then  the 
payment  of  the  instalment  under  the  substituted  agree- 
ment was  accepted  as  made  on  the  14th  of  April. 
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Erlb  J.  The  question  as  to  whether  there  coulc 
accord  and  satisfaction  under  the  substituted  agreen 
depends  on  the  question  whether  the  action  is  broi 
on  the  award.  Now  the  declaration  is  not  founded 
the  deed  of  submission  alone:  and  the  acconl  and  s 
faction  is  for  the  breach  of  the  award,  and  may  there 
be  by  parol.  Then  comes  the  question,  whether 
defendants  have  performed  the  substituted  agreem 
On  the  19th  the  plaintiff  accepted  a  payment  as  n 
on  the  14th.  If  the  performance  is  good  in  substa 
that  is  enough ;  both  time  and  place  may  be  immatc 
Here  the  time  was,  I  think,  immaterial  The  rule  i 
therefore  be  dischai^^d. 

Rule  dischar 


The  Newmarket  Railway  Company  against 
Churchwardens  and  Overseers  of  the  Paris! 
St.  Andrew  the  Less,  Cambridge. 


By  agreement    C\^  appeal,    by   The  Netomarket  Railway  Comp 
between  the        \J  .  /.         i  i.   /.      /.     i  n 

E.  Railway  agamst   a  rate  for  the  relief  of  the  poor  of 

the  M  AiSwy  parish  of  St.  Andrew's  the  Less,  Cambridge^,  a  case 
fi^Sfby  Art"  "^d^*^  8^^  12  &  13  Vict.  c.  45.  s.  II.,  stated,  by  ord( 
?™C^m!^'  a  Judge,  for  the  opinion  of  this  Court 

pany  agreed 

to  complete  a 

branch  of  their  railway  communicating  with  the  E,  line,  and  agreements  were  made  f< 

interchange  of  traffic,  and  the  E.  Companjr  bound  themselves,  whenever  the  dividend  o 

N.  Ck>ropany,  from  their  earnings  on  their  whole  line,  fell  below  three  per  cent,  to 

good  the  deficiency  to  an  extent  not  exceeding  50002, 

The  N,  Company  completed  and  worked  the  branch.  The  expenses  of  working  the  b 
exceeded  the  gross  receipts  on  the  branch :  but,  the  dividend  of  the  N,  Company  from 
whole  line  falling  short  of  three  per  cent,  the  E,  Companj|r  made  good  to  them  the  defic 


amounting  to  3705/.  On  appeal  against  a  rate  for  the  relief  of  the  poor  in  a  parish  thi 
Tirhich  the  branch  line  passed,  a  case  was  stated  in  which  the  only  question  was,  Wheth< 
payment  ought  to  be  taken  mto  account  in  estimating  the  rateable  value  of  the  branch 

Held  by  Cokri^t  J.  and  Erh  J.  that  it  could  not  be  so  taken  into  account. 

Ix>rd  CampMI  C.  J.  c||ssentiente. 
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The  case  stated  that,  in  the  rate  appealed  against,        1854. 
The  Newmarket  Railway   Company  ^ere   assessed    as    Nswmabket 
occupiers  of  land  used  as  a  railway  of  the  gross  value  of     compuy 
145t,  and  of  the  rateable  value  of  116t;  and  that  the  ^  Andrew's 
grounds  of  appeal  were  that  this  was  an  over  assessment,    q^^^^ 
It  then  proceeded  as  follows.     ^'  By  The  Newmarket  and 
ChesterfardBaOway  Act,  1846"  (9  &  10  Vict  c.  clxxii.  (a) ), 
the  appellants,  by  their  then  name  of  The  Newmarhet 
and  CheMterford  Railway  Company^  were  empowered  to 
make  and  maintain  a  railway,  from  the  Cambridge  line 
of  the  Eastern  Counties  Railway  at  or  near  C/iestefford 
to  the  town  of  Newmarket,  with  a  branch  to  the  town  of 
Cambridge.     At  the  time  of  the  making  of  the  agree** 
ment  next  hereinafter  mentioned,  the  appellants  had 
made  the  said  railway,  which  they  were  so  empowered 
to  make  from  Chesterford  to  Newmarhet^  but  they  had 
not  made  the  said  branch  to  Cambridge.     By  an  agree- 
ment, bearing  date  and  made  on  the  28  th  day  oi  May 
1851,  between  The  Eastern  Counties  Railway  Company 
of  the  one  part,  and  the  appellants  of  the  other  part  (a 
copy  of  which  accompanied  and  was  to  be  deemed  and 
taken  as  a  part  of  the  case),  after  reciting,  amongst  other 
things,  that,  in  consideration  of  the  benefit  likely  to 
accrue  to  The  Eastern  Counties  Railway  from  the  con- 
struction of  the  said  branch,  and  the  working  of  the 
railway  of  the  appellants  in  connection  with  their  rail- 
way. The  Eastern  Counties  Railway  Company  were  wil- 
ling to  secure  to  the  appellants  certain  advantages  as 
therein  afler  expressed  and  defined:   it  was  mutually 
agreed  between  The  Eastern  Counties  Railway  Company 
and  the  appellants,  amongst  other  things,  as  follows,  viz. 

(a)  Loctl  tnd  peracmal,  public :  ^  For  making  a  railiray  from  ChHUr^ 
finrd  to  Newmarktt,  with  a  branch  to  Cambridfft. " 
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1854.  "  1st  That  the  appellants  should  proceed   witl 

Newmakkbt^  convenient  dispatch  to  make  and  complete  at  their 

Com^''*^      expense  the  said  branch  railway,  that  is  to  say, 

„     ^  ^'      ,    Littk  Field  Road  in  the  parish  of  WilbraJiam  to  a  j 
St.  Andrew's     ^  ^  ^ 

THE  Less,      tion  with  the  Eastern  Counties  Railway  at  or  neai 
Cambbidob.      ^      ,    .,      «      . 

Cambridge  Station. 

**  12th.  That,  whenever,  after  the  opening  of  .the 
branch  line  and  during  the  continuance  of  the 
agreement,  the  net  earnings  of  the  appellants,  after 
ment  of  working  expenses  and  other  chaiges  \ 
revenue  and  interest  on  borrowed  capital,  should  n< 
sufficient  to  pay  a  dividend  on  their  share  capital,  c 
any  stock  into  which  the  same  might  be  there 
converted)  equal  to  three  per  cent,  per  annum  i 
their  capital  of  350,0001,  The  Eastern  Counties  Rat 
Company  should  and  would,  on  notice  and  requis 
to  that  effect  by  the  appellants  within  a  reasonable 
before  the  day  in  each  half  year  when  the  divi( 
shouldbe  made  payable,  pay  to  the  appellants,  or  pe 
them  to  retain  out  of  any  moneys  in  their  handi 
which  they  might  be  accountable  to  The  Ea 
Counties  RaOway  Company^  such  a  sum  of  mone 
would  be  sufficient  to  make  up  the  dividend  to  the 
rate  of  three  per  cent  per  annum :  Provided  that 
whole  sum  payable  or  to  be  allowed  by  the  Ea, 
Counties  RaHway  Company  to  the' appellants  in  any 
year  under  or  by  virtue  of  the  said  agreement  shoul 
no  case  exceed  the  sum  of  50001 

^*  18th.  That  the  said  agreement  should  oontinu 
force  for  the  term  of  ninety  nine  years  reckoned  \ 
the  opening  of  the  said  branch  line  to  Cambridge  (a 

(a)  The  provirionB  in  the  agreement,  not  set  out  in  the  cue,  we 
the  mutnal  interchange  of  traffic,  and  similar  purposes,  and  did  not  q 
those  ^Te  set  out. 
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"  After  the  making  of  the  said  agreement,  and  before        1854. 
the  pasBiDg  of  the  Act  of  parliament  hereinafter  next   Newmarket 
mentioned,  the  appellants  did   at  their  own  expense,      Compwy 
pnrsoant  to  the  said  agreement,  make  and  complete  the  g^  andreWb 
said  branch  railway  to  Cambridge  in  the  said  agreement    J^J^^f**^ 
mentioned ;  and  the  same  was  duly  opened  on  the  9th 
day  of  October  1851. 

**By  The  Eastern  Counties  and  Newmarket  Railways 
Arrangements  Act,  1852(a),  it  was  enacted  that,  the  said 
agreement  should  be  and  was  thereby  made  and  declared 
to  be  valid  and  binding  on  each  of  the  said  Companies." 

The  case  then  shewed  that  the  branch  railway  ran, 
partly,  through  the  respondent  parish,  and  that  the  rate 
in  question  was  on  the  land  in  that  parish  which  was 
occupied  by  the  appellants  as  part  of  that  branch.  The 
gross  earnings  of  the  whole  branch  line  amounted  to 
9705JL  3s.  8^.,  and  the  outgoings,  which  it  was  agreed  were 
proper  deductions,  to  10,370/.  4*.  2d. :  and  it  was  agreed 
that  the  proportionate  part  of  the  gross  earnings  and  out- 
goings belonging  to  the  portion  of  the  branch  line  in  the 
respondent  parish  were  respectively  4t04L  7s.  Sd  and 
4321  Is.  lOd,  so  that,  merely  looking  to  the  receipts,  the 
branch  line  was  worked  at  a  loss.  The  case  then  proceeded. 
''The  net  earnings  of  the  appellants,  after  payment  of 
working  expenses  and  other  chaiges  upon  revenue  and 
interest  or  borrowed  capital,  not  being  sufficient  to  pay 
a  dividend  on  their  share  capital  equal  to  three  per  cent, 
per  annum  upon  their  capital  of  350,000/^,  The  Eastern 
Counties  Railway  Company  did,  during  the  aforesaid 
period  of  one  year  immediately  preceding  the  making 

(a)  Stat.  16  &  16  Viet,  e,  li..  **  To  confirm  an  agreement  therein  men- 
tumed  between  Tht  BaUem  OnmtUt  JiaUufay  Company  and  TA«  New* 
Meratf  RoUway  CowtpoMy, 

VOL.   III.  U  B.    &   B. 
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1854.        of  the  said  rate,  in  pursuance  of  the  provision 

Newmarket    nientioned    and    contained   in    the    said  agreera 

CotpT/y      ^^®   2^*^   ^^y  of   ^«y  1^51,    pay   to  the    app 

_     ^^-       ,    two  several  sums,  amounting  together  to  the  s 

St.  Andrew's  bo 

thkLfsa,      3705/.  9s.  7d,y    as  and   by  way  of  a  payment 
Cambridge.  j         j  r  j 

appellants,  under  the  said  agreement,  to  make  i 

dividend  upon  the  said  share  capital  to  the  said 

three  per  cent,  per  annum. 

"  It  is  contended  by  the  respondents  that  the  sai 
of  3705/.  98,  7d.f  so  paid  to  the  appellants,  ought 
taken  into  account  in  ascertaining  the  annual  n 
value  of  the  said  railway  and  branch  railway.  Tl 
rectness  of  the  view  so  contended  for  by  the  respo 
is  denied  by  the  appellants. 

**  The  question  for  the  opinion  of  the  Court  of  Q 
Bench  is,  Whether  the  said  sum  of  3705/..  9*.  7rf.,s 
to  the  appellants  as  aforesaid,  ought  by  law  to  be 
into  account  in  ascertaining  the  annual  rateable  vi 
the  said  railway  and  branch  railway,  and  Wheth 
appellants  were  or  are  by  law  assessable  to  the  sai 
in  respect  of  or  upon  that  sura. 

"  If  the  Court  shall  be  of  opinion  that  the  said  i 
3705/.  9s,  Id.  ought  not  by  law  to  be  taken  into  a 
'  in  ascertaining  the  annual  rateable  value  of  th 
railway,  and  that  the  appellants  were  not,  or  are  i 
law  to  be  assessed  to  the  said  rate  in  respect  of  oi 
that  sum,  then  the  said  appeal  is  to  be  allowed,  a 
said  rate  is  to  be  amended  by  reducing  each  of  th( 
of  145/.  and  116/.,  which  now  appear  upon  the  sa 
as  the  ^^  Gross  Estimated  rental  ^  and  '^  Rateable 
of  so  much  of  the  said  branch  railway  as  is  situate 
the  respondent  parish,  to  the  sum  of  2U ;  and  tl: 
Court  of  Quarter  Sessions  shall  and  may  adjud 
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cordiDgly;  and  that  the  respondents  do  and  shall  pay  to       i8o4. 
the  appellants  the  sum  of  20L  for  costa  Inewmabkei" 

"  If  this  Court  shall  be  of  a  contrary  opinion,  then  the      compaSy 
sud  appeal  is  to  be  dismissed;  and  the  Court  of  Quarter  g^  Andrew's 
Sessions  shall  and  may  adjudge  accordingly ;  and  that  the     the  Less, 

i^AMBRIDGR. 

appellants  do  and  shall  pay  to  the  respondents  the  sum 
of20/.  forcosts.'' 

The  case  was  argued  in  last  Trinity  Term  (June  Ist), 
by  WorUtdge  in  support  of  the  rate  and  H.  Hawkins  for 
the  appellants. 

The  judgments  render  it  unnecessary  to  report  the 

argument 

Cur,  adv.  vult, 

Inthisterm,  January  30th,  there  being  a  difference  of 
opinion,  the  learned  Judges  delivered  separate  judgments. 

Erlb  J.  The  only  question  submitted  to  us  in  this  ErU  J. 
case  is.  Whether,  in  rating  the  appellants  to  the  relief  of 
the  poor  for  the  portion  of  their  railway  in  the  parish  of 
8L  Andrew  the  Less^  a  sum  of  3705/.  9s.  7d.,  paid  to 
them  by  7%e  Eastern  Counties  Railway  Companyy 
ought  to  be  taken  into  consideration  as  adding  to  the 
rateable  value. 

By  "  The  Newmarket  and  Chesterford  Railway  Act, 
1846,"  the  appellants  were  empowered  to  make  a  rail- 
way from  Chesterford  to  Newmarkety  with  a  branch  to 
Cambridge.  Having  made  the  railway  from  Chesterford 
to  Newmarkety  but  not  the  branch  to  Cambridgey  and 
The  Eastern  Counties  Railway  Company y  with  whose 
line  it  was  to  communicate,  desiring  that  it  should  be 
completed,  the  two  Companies,  on  the  28th  of  May 
1851,  entered  into  articles  of  agreement,  by  which,  after 
reciting  that   The  Eastern   Counties  Railway  Company 

H  2 
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1854.        were  willing  to  secure  to  The  Newmarket  Railway  Coi 
Newmarket    P^^ff  certain  advantages,  it  was  stipulated  that  The  iVei 

cLmMny      'w^'"*^'  Railway  Company  should,  with  all  convenie 
g     .  y  dispatch,   make   and   complete   the  said   branch  to 

THE  Less,  junction  with  the  Eastern  Counties  Railway  at  Ca\ 
hridgey  and  that,  whenever  the  net  earnings  of  7 
Brlti.  Newmarket  Railway  Company  should  not  be  sufficic 
to  pay  a  dividend  equal  to  three  per  cent,  per  anni 
on  their  capital  of  350,000iL,  The  Eastern  CoufUies  Re 
toay  Company  would  pay  to  The  Newmarket  Railu 
Company  such  a  sum  of  money  as  would  be  suflBcient 
make  up  the  dividend  to  three  per  cent,  per  annum, 
that  this  sum  should  not  exceed  50QOh 

The  branch  was  accordingly  made  by  The  Newmai 
Railway    Company^   and   opened   on   the   9th    Octo 
1851;  and  the  agreement,  which  was  entered  into 
99  years,  was,  in  1852,  confirmed  by  Act  of  parliamc 
The   branch   railway  continued   to  be   occupied    x 
worked  by  the  appellants :  and,  the  year  preceding 
making  of  the  rate  appealed  against,   the   appelU 
were  unable  from  their  net  earnings  to  pay  a  divide 
of  three  per  cent,  upon  their  capital ;  and  The  Eas 
Counties  Railway  Company  paid  them  3705£.   9^. 
under  the  agreement,  to  make  up  the  dividend  to  tl 
per  cent  per  annum. 

The  appellants  contend  that  this  sum  ought  not  t< 
taken  into  consideration  in  assessing  them  as  occu^ 
of  the  railway  to  the  relief  of  the  poor,  as  it  is  not 
earning  of  their  railway,  nor  rent,  nor  money  in 
nature  of  rent,  paid  for  the  use  of  the  railway,  b 
payment  arising  from  a  contract  of  guarant}-,  and 
derived  from  the  profits  of  the  occupation  of  the  I 
And  I  am  of  this  opinion. 
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The  rateable  value  of  the  railway  is,  by  the  Parochial        1854. 

AsBessment  Act  (a),  the  rent  at  which  the  same  might   Nkwmabut 

ipeasonably  be  expected  to  let  from  year  to  year,  free  of     c^^y 

•11  usual  tenants'  rates  and  taxes,  and  deducting  the  g^  Andrew's 

probable  costs  necessary  to  maintain  it  in  a  state   to     thkLess, 
"^  Cambridge. 

command  such  rent     If  the  railway  was  let,  the  amount 

of  rent  would  depend  on  the  amount  of  annual  profit  to  ^'''*  ^* 
be  deriyed  therefrom,  and  it  would  be  immaterial  to 
the  tenant  whether  this  exceeded  or  fell  short  of  three 
per  cent,  on  the  cost  price  of  the  line ;  the  cost  of  a 
construction  does  not  indicate  the  profit  to  be  obtained 
therefrom  as  a  matter  of  fact;  and  it  was  decided  in 
Regina  ▼•  Mik  End  Old  Town  (6)  to  be  no  criterion  in 
law  of  the  rateable  value  of  any  property  to  the  poor 
rate.  If  the  purchaser  of  a  farm  had  a  guaranty  that 
the  rent  should  yield  him  three  per  cent,  on  the  pur- 
chase money,  the  rateable  value,  that  is  the  rent  which 
a  tenant  would  pay  Tor  the  farm,  would  not  be  increased 
by  this  collateral  contract  between  the  landlord  and  the 
guarantor;  now  the  Newmarket  shareholders  are,  in 
eflect,  the  landlords  of  the  railway ;  the  Company  are 
the  tenants  paying  dividend  for  rent ;  and  The  Eastern 
Counties  Railway  Company  are  the  guarantor;  and  the 
contract  of  guaranty  is  irrevelant  to  the  rateable  value. 
Furthermore,  the  sum  paid  under  the  guaranty  is  not 
rateable,  for  it  is  not  a  parochial  profit;  nothing  is  due 
under  the  guaranty  until  the  profits,  upon  both  the 
Newmarket  and  KJhestetford,  and  the  Newmarket  and 
Cambridge,  lines,  have  been  ascertained,  when,  if  the 
sum  total  is  less  than  10,5001,  the  guarantors  must  pay. 
I  am  not  able  to  discover  how  the  failure  of  profits, 
upon  the  parts  of  the  line  in  distant  parishes,  becomes  a 

(a)  Sut  6  &  7  r.  4.  c.  96. 
(6)  10  Q.  B.  208. 
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1854.        °€^  profit,  upon  the  part  of  the  line  in  St.  Andrew's  th 

NEWMARKF-r  -^**>  ^^^  which  a  tenant  of  that  part  alone  would  pa 

Com  an^       rent     Indeed  this  parish  oflTers  as  proof  of  the  rateabl 

„     .  ^-       .    value  of  the  part  in  their  parish  that  it  is  worked  at 

St.  Andrew's  ^  ^ 

THR  Less,     loss ;  that  loss  contributes  to  the  general  loss,  and  so  t 

Cambuidgb.  ,  /•     «  1  .   t      V 

earning  the  deficiency  of  profit  for  which  the  guarantoi 
Erh  J.  pay :  thus  the  parochial  loss  is,  by  reason  of  the  guarant; 
pro  tanto  a  parochial  profit ;  and,  on  this  principle,  tl 
greater  the  loss  in  the  parish  the  greater  would  be  tl 
parochial  share  of  the  payment  made  by  the  guaranto 
which  seems  a  strange  result. 

Furthermore,  the  rate  upon  the  sum  paid  under  tl 
guaranty  is  not  legal ;  for  it  falls,  not  on  the  occupic 
but  the  guarantor.  The  rate  is,  nominally,  on  T 
Newmarket  Railway  Company:  but,  if  it  is  sustains 
it  must  be  paid  by  The  Eastern  Counties  Railway  Co\ 
panyy  who  agree  to  make  good  the  deficiency  in  ce 
the  net  profits  after  paying  all  deductions  will  not  yic 
a  dividend  of  three  per  cent,  on  the  capital.  In  pi 
portion  as  the  deductions  are  increased,  the  net  prol 
are  less,  and  the  deficiency  to  be  made  good  is  great 
The  poor  rate  is  one  of  the  deductions  to  be  provid 
for  before  any  dividend  is  payable ;  and,  if  the  370 
now  required  to  make  up  the  deficiency,  be  subject 
poor  rate,  it  will  no  longer  yield  the  required  divide 
but  must  be  increased  by  the  amount  of  that  rate.  N 
if  the  principle  is  followed  out,  the  guarantors  will 
only  pay  the  poor  rate  on  this  deficiAicy,  but  that  p 
rate  will,  by  the  same  process,  become  also  profit,  ; 
also  rateable  value,  and  the  subject  of  a  further  p 
rate  thereon.  And  these  consequences,  which  may 
followed  further,  also  lead  to  strange  results. 

With  respect  to  the  profits  derived  from  the  tcrmj 
which  traffic  is  interchanged   Ijclween    the    two    V 


Erie  J. 
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panics:  those  profits  are  liable  to  be  rated  where  they        1864. 

arise,  and  are  not  included  in  the  present  question :  and  Newma&ket 

k  should  be  obsenred  that  the  terms  in  the  agreement      companj 

are,  throughout,  a  premium  to  the  Newmarket  share-  g^  Andrews 

holders  to  induce  them  to  advance  the  necessary  capital    ^^"*  ^*®» 

•'       *^  Cambridge. 

for  making  the  line. 

With  respect  to  the  argument  from  the  expected 
amount  of  rent  or  profit:  that  may  be  presumptive 
evidence  of  the  rateable  value ;  but  it  is  a  presumption 
open  to  being  rebutted ;  and,  here,  there  is  no  room  for 
presumption,  as  it  is  found  by  the  case  that  the  sum  in 
question  is  not  a  profit  derived  from  the  railway  in  the 
parish,  but  a  payment  under  a  contract  by  reason  of  the 
absence  of  profit 

With  respect  to  the  argument  from  the  tendency  of 
the  line  of  The  Newmarket  Railway  Company  to  increase 
the  profits  of  The  Eastern  Counties  Railway  Company : 
The  Newmarket  Railway  Company  are  not  liable  to  be 
rated  for  any  profit,  or  tendency  to  profit,  enjoyed  by 
another  Company:  that  Company  must  be  rated  for 
the  profits  they  actually  make  in  the  parish  where  they 
arise:  but  no  Company  is  liable  to  be  rated  for  a  sup- 
posed tendency  to  profit,  not  resulting  in  actual  profit 
The  respective  values  of  two  rateable  subjects  may  be 
increased  by  combining  their  operation ;  and,  in  that 
event,  the  rate  will  be  increased  accordingly;  but  the 
rate  must  be  on  the  actual  profit,  when  it  arises,  and  not 
on  a  tendency  to  profit 

I  consider  that  this  principle  was  laid  down  in  Regina 
T.  Great  Western  Railway  (a),  where  it  was  contended 
that  a  branch  railway,  yielding  no  profit,  was  liable  to 
be  rated   on   account  of  its  tendency  to  increase  the 

(a)  15  Q.  B.  1085. 
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1854.  P^'ofi^  of  ^^^  trunk  line,  and  the  Court  decided  to 

NEWM^mcET  *^o"trary,  and,  in  so  deciding,  did  not  impair  the  j 

Comwmj  ^*P'®  that  the  rateable  value  of  each   of  two  rate 

g     A^'       ,  subjects  may  be  increased  by  their  combined  opera: 

THE  Less,  in   case   the  aggregate    of  the    profits    fix)m    botl 

V^  AMBnIDGE* 

increased  thereby. 
Erfe  J.  Qjj  iixesQ  grounds  I  have  come  to  the  conclusion 

the  sum  paid  under  the  contract  of  guaranty  in  this 
was  not  rateable,  and  that  the  rate  ought  to  be  redi 
accordingly. 

Coitndft  J.         CoLBRiDOE  J.     The  facts  of  this  case  have  aire 
been  sufficiently  stated ;  and  it  is  unnecessary  for 
therefore,  to  repeat  them.    And  the  question  which  t 
raise   is,    Whether    a  proportional  part   of  a    sum 
3705^  9s,  7d.,  paid  by   The  Eastern  Counties  Rail 
Company  to  the  appellants,   ought   to  be   taken   i 
account  in  assessing  them  as  occupiers  of  land  in 
repondents'  parish,  on   the  ground  that  it  forms 
of  the  rateable  value  of  that  land.     There  can  be 
dispute  as  to  the  principle  which  is  to  determine 
question;  that  money,  or  money's  worth,  should  f 
part  of  the  rateable  value  of  land,  it  is  not  enough  i 
the  occupier  should  receive  it  being  the  occupier, 
even  because  he  is  the  occupier ;  but  it  must  directb 
indirectly  spring  out  of  and  be  part  of  the  fruits  of 
occupation.     If  the  Marlborough  pension,  granted  un 
Stat.  5  Ann.  c.  4.,  had  been  limited  to  John  Duke  of  M 
borough  and  his  heirs,  occupiers  of  the  Blenheim  Est 
it  would  have  been  received  by  the  Duke  for  the  t 
being,  in  some  sort  because  he  was  occupier;  that 
if  not  occupier,  he  would  not  receive  it;   and  yet 
never  could  have  been  considered  as  forming  part  of 
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rateable  value  of  the  estate.     It  would  not  in  that  sense        1854. 

spring  out  of  the  occupation.     This  distinction  was  I    Newmarket^ 

think  recognised  by  this  Court  in  Rex  v.  The  Aire  and      q^^J^^ 

CaJder  Navigation  Company  (a),  where  the  occupiers  of  ^  andbew* 

certain  mills  in  HunsUt  received  tolls,  collected  in  a  diflPe-     the  Less, 

Cambridge. 
rent  township,  as  a  compensation  for  loss  of  water  by  the 

work  of  an  adjoining  Navigation  Company,  and  these  CWenV^  J. 
were  sought  to  be  included  in  the  rateable  value  of  the 
mills,  as  increasing  the  value  of  the  occupation  of  them. 
Lord  Tenterden,  delivering  the  judgment  of  the  Court 
against  the  assessment,  says  :  *^  Suppose  that  instead  of 
the  toll  an  annual  rent  had  been  given,  or  a  sum  in 
gross  from  which  they  derived  an  income  ?  Could  they 
have  been  rated  in  respect  of  that,  as  profit  arising  from 
their  property  in  HunsUt  f^  There  are  special  circum- 
stances in  that  case  which  prevent  me  from  considering 
the  decision  as  a  direct  authority  for  the  case  before  us: 
but  the  passage  which  I  have  cited  from  the  judgment 
illustrates  the  distinction  which  must  be  kept  in  view. 

The  very  nature  of  the  distinction  makes  it  rather 
diflScult  to  apply  it ;  and  very  small  changes  in  the  cir- 
cumstances would  make  the  case  fall  within  one  or  the 
other  branch  of  it  ITius,  if  The  Eastern  Counties 
Raihoay  Company  yiete  under  an  agreement  to  pay 
absolutely  a  sura  per  head,  in  addition  to  the  ordinary 
fitfe,  for  every  passenger  brought  upon  the  appellants' 
line  to  be  forwarded  on  their  line,  this  would  have  been 
a  sum  received  for  the  transit  of  such  passengers,  and 
would  have  been  as  much  a  part  of  the  profits  of  the 
occupation  as  the  ordinary  fare  which  the  passenger 
himself  paid.     But  the  substance  of  the  actual  agree- 

(a)  3  -B.  fr  Ad.  533. 
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Coleridge  J. 


ment  seems  to  be  rather  that  of  a  guaranty,  which 
not  to  come  into  operation  till  the  actual  fruits  of  tl 
occupation  fall  below  a  certain  amount. 

The  dividend  on  the  capital  is  to  be  paid  from  tl 
clear  profits  of  the  occupation;  when  they  fail,  tl 
guaranty  comes  in,  not  to  increase  those  profits,  but 
make  the  dividend  good  from  another  and  independe 
and  collateral  source.  But  it  is  the  profits,  after  d 
ducting  the  proper  outgoings,  upon  which  the  rate 
to  be  assessed ;  and  when  that  is  done,  and  not  befoi 
it  will  be  seen  whether  the  guaranty  is  to  open 
or  not. 

In  the  present  case,  the  total  receipts  fall  below  t 
outgoings.  The  line  is  worked  to  a  loss:  but  suppc 
there  had  been  a  surplus  sufficient  for  a  dividend  of  t 
per  cent.,  ought  not  the  rate  to  have  been  imposed 
that?  and  then,  when  The  Eastern  Counties  Railu 
Company  had  under  their  guaranty  paid  one  per  cei 
would  not  the  distinction  between  the  sources  of  1 
two  and  the  one  have  been  obvious,  and  would  it  i 
have  followed  that  the  latter  ought  not  to  be  brou( 
into  the  assessment? 

This  was  an  obligation  which  7%e  Eastern  Couni 
Railway  Company^  for  the  interest  which  it  was  a 
ceived  they  had  in  the  appellants'  line  being  made  t 
worked,  took  on  themselves.  Supposing  it  had,  inst< 
of  being  shaped  in  the  present  form,  been  by  way  a 
large  sum  paid  down  on  the  completion  of  the  li 
which  sum  the  appellants  had  set  apart  as  a  rest 
reserve  fund:  and  then,  in  any  year,  the  dividend  fall 
low,  a  sum  had  been  voted  from  that  rest,  and  app] 
in  addition  to  the  dividend,  so  as  to  raise  it  to  a  gi 
amount :    could  it  have  been    said  thai  that   addil 
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fi>nned  any  part  of  the  fruits  of  the  occupation  during        1854. 

the  preceding  sik  months  ?     I  think  not ;  and  yet  I  do    jjewmarket 

not  see  how  that  case  would  have  differed  in  principle      JJ^'^^ 

from  the  present.     The  "rateable  value"  must  always  a»  a^' 

have  been  included  in,  and  formed  part  of  the  "gross     thbLkbs, 

Cambbioor. 
estimated  rental  f*  and  that  gross  rental  must  have  been 

estimated  before  the  process  of  deduction  from  it  com-     Colerid^  J. 
menced.     In   the  present  case  it   might  be   perfectly 
clear,  before  commencing  that  process,   that   the   out- 
goings would  overtop  the  gross  receipts;  but  it  is  by 
no  means  an  unreasonable  thing  to  suppose  the  gross 
receipts  mounting  so  high  as  to  make  it  impossible  to 
say,  before  hand,  whether  there  would  be  any,  and  if 
any  what,  amount  of  clear  profits,  until  the  process  of 
deduction  had  been  gone  through.     The  necessity  then 
for  recourse  to  the  help  of  the   guaranty  would  be  con* 
tingent ;  and  the  addition  ultimately  to  come  from  that 
source  to  make  up  the  three  per  cent,  dividend  would 
be  subsequent  to  the  complete  ascertainment  of  the  two 
sums,  the  ascertainment  of  which  was  alone  necessary  to 
arrive  at  the  rateable  value. 

It  will  be  said  of  course  that,  in  order  to  arrive  at  the 
rateable  value,  a  negotiation  for  a  lease  from  year  to 
year  must  be  supposed,  and  that  that  negotiation  must 
be  supposed  to  proceed  on  the  footing  of  the  lessee 
being  placed  in  exactly  the  same  position  as  the  present 
occupiers ;  and  this  is  unquestionably  true  as  to  every 
thing  which  necessarily  arises  from  the  occupation. 
But,  if  thence  it  is  inferred  that  the  supposed  lessee 
wonld  necessarily,  as  such,  have  the  benefit  of  this 
guaranty,  it  seems  to  me  the  very  question  in  the  case 
is  bc^ed.  In  point  of  fact,  a  lease  of  the  line  might 
very  well  be   made,   supposing   the   requisite   powers, 


108 


HILARY  TERM. 


1854. 

Newmarket 

Railway 

Company 

▼. 

St.  Andrew's 

THE  Less, 

Cambridge. 

OoUriifye  J. 


without    involving  a  transfer   of  the    benefit  of 
agreement  to  the  lessee. 

Suppose,  at  anj  six  months*  end,  the  accounts  in 
up,  and  clear  profits  shewn  fi*om  which  a  dividen( 
two  per  cent  might  be  paid,  T/ie  Eastern  Cow 
Railway  Company,  upon  application,  refusing  to  perf 
their  agreement  and  an  action  brought  on  it;  I  ap 
hend  that,  before  such  action  brought,  the  course  w( 
have  been  to  declare  the  dividend  of  two  per  a 
which  would  have  been  after  deduction  of  the  poor  i 
and  then  to  sue  for  the  difierence.  Now  the  founda 
of  that  action  would  have  been  the  djsficiency  of  tl 
clear  profits  upon  which  the  assessment  must  have  I 
made ;  that  is  to  say,  in  the  words  of  the  agreement,  ** 
net  earnings  of  the  appellants,  after  payment  of  worl 
expences  and  other  charges  upon  revenue  and  interes 
borrowed  capital."  In  this  case  it  seems  to  me  clear  tfa 
the  appellants  succeeded  in  their  action,  and  recovere 
damages  the  difference  sued  for,  that  sum  could  not 
its  way  properly  into  the  rateable  value :  and  I  do 
see  any  distinction  in  principle  between  that  case 
the  present,  as  to  the  question  before  us. 

The  facts  of  this  case  are  very  peculiar,  and 
seldom  form  a  precedent  for  any  other.  Upon  the 
understanding  of  them  which  I  have  been  able  to  f 
I  think  the  appellants  are  entitled  to  our  judgment. 


Lord 
CampbdlCJ, 


Lord  Campbell  C.  J.  In  this  case,  I  have 
misfortune  to  difier  from  my  brothers  Colefidge 
Erie:  and,  although  their  opinion  must  prevail,  I 
sider  it  my  duty  to  state  the  groufnds  on  which,  cnt 
concurring  in  the  general  principles  which  they  lay  d 
I  arrive  at  a  different  result. 
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The  only  question  submitted   to  us  is,  whether  in        I8d4. 

rating  the  appellants  to  the  relief  of  the  poor  for  the    newmauket 

portion  of  their  railway  in  the  parish  of  St  Andrew  the     c^mp^y 

Less,  the  sum  of  3705i  9*.  Id.,  paid  to  them  by  The  ^  Andrews 

Eastern  Counties  Railway  Company,  oueht  to  be  taken     the  Less, 
^  r     jf^        o  Cambridge. 

mto  consideration  in  estimating  the  rateable  value. 

The  appellants  were  empowered  to  make  a  railway  q„J^;^  j 
from  Chesterford  to  Newmarket,  with  a  branch  to  Cam- 
bridge.  Having  made  the  railway  from  Chesterford  to 
Newmarket,  but  not  the  branch  to  Cambridge,  and  The 
Eastern  Counties  Railway  Company,  with  whose  line  it 
was  to  communicate,  considering  that  they  would  derive 
great  bene&t  from  its  completion,  the  two  companies,  on 
the  28th  May  1851,  entered  into  articles  of  agreement, 
by  which,  after  reciting  that  The  Eastern  Counties  Rail- 
way  Company  were  willing  to  secure  to  The  Newmarket 
Railway  Company  certain  advantages,  it  was  stipulated 
that  The  Newmarket  Railway  Company  should  make  and 
complete  the  said  branch  to  a  junction  with  the  Eastern 
Counties  Railway  at  Cambridge,  and  that,  whenever  the 
net  earnings  of  The  Newmarket  Railway  Company  should 
not  be  su£5cient  to  pay  a  dividend  equal  to  three  per 
cent  per  annum  on  their  capital  of  350,000^,  The 
Eastern  Counties  Railway  Company  would  pay  to  The 
Newmarket  Railway  Company  such  a  sum  of  money  as 
would  be  su£5cient  to  make  up  the  dividend  to  three 
per  cent  per  annum,  so  that  this  sum  should  not  exceed 
5000/.  The  branch  was  accordingly  made  by  The 
Newmarket  Railway  Company,  and  opened  on  the  9th 
October  1851.  This  agreement,  which  was  entered  into 
for  ninety  nine  years,  was,  in  1852,  confirmed  by  Act 
of  Parliament  The  branch  railway  continued  to  be 
occupied  and  worked  by  the  appellants.     In  the  year 
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1854.        preceding  the  making  of  the  rate  appealed  against,  il 
Newmarket    appellants  were  unable  from  their  net  earnings  to  paj 
C^pmJ      dividend  of  three  per  cent  upon   their  capital;   a 
St  Andrew's    ^^  Eastern    Counties    Railway   Company  paid    th( 
THE  Less,     3705/.  9*.  Id.  under  the  agreement,  to  make  up  t 
dividend  to  three  per  cent,  per  annum. 
CamiS?C  J        '^^  appellants  contend  that  this  sum  ought  not 
all  to  be  taken  into  consideration  in  assessing  them 
occupiers  of   the    railway  to  the  relief  of  the   po< 
alleging  that  it  cannot  be  treated  as  the  earnings  of  tb 
railway,  or  as  rent,  or  money  paid   in   the  nature 
rent,  for   the  use  of   the   railway,  and   ought   to 
considered    only   as  an  indemnity   to   the   appellai 
or  a  payment  to  them  under  a  guaranty,  unconnec 
with  the  occupation   or   enjoyment  of   land.      But 
am  of  opinion  that,  in  assessing  the  appellants  for 
portion  of  the  branch  line  which  is  in  the  limits  of 
respondent   parish,   this    payment  ought  to   be    tal 
into  consideration. 

I  think  it  is  received  by  the  appellants  in  respec 
their  occupation  of  their  railway,  and  is  part  of 
profits  of  that  occupation.  It  is  evidently  made 
consideration  of  an  advantage  which  The  Eastern  Cc 
ties  Railway  Company  calculate  that  they  derive  fi 
this  branch  railway  from  Chesterford  to  Cambri 
Whether  it  be  a  fixed  annual  sum  or  a  sum  depenc 
upon  a  contingency,  it  is  equally  in  respect  of  the 
made  of  a  niilway  occupied  by  the  appellants,  and,  w 
received,  it  is  part  of  the  profits  of  that  railway. 
The  Eastern  Counties  Railway  Company  paid  the  ap 
lants  a  sum  of  money  for  being  allowed  to  b 
passengers  in  their  own  carrif^es  firom  CheHerfori 
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Cambridge  gratis,  that  these  passengers  might  be  carried        ]  854. 
on  the  Eastern  Counties  line,  for  hire,  from  Cambridge    nkwmabkkt 
to  LondoHy  little  doubt  can  be  entertained  that  such  a      ^oml^y 
payment  would  be  part  of  the  pro&ts  of  the  branch  of  ^  ANoaEw's 
the  appellants :  and  it  seems  to  make  no  difference  that     'thb  Less, 

^  CAJfBftlDaK. 

the  payment  is  made  in  respect  of  passengers  brought 

from  Chesterfard  to  Cambridge  in  carriages  of  the  appel-   ^aJ^Q  j 

lants,  The  Eastern  Counties  Railway  Company  deriving 

the  same  profit  from  conveying  them  forward  to  London. 

The  railway,  within  the  respondent  parish,  is  rendered 

more  valuable  and  productive  by  something  connected 

with  the  use  of  it  in  another  parish,  and,  according  to 

decided  cases,  its  rateable  value  vrithin  the  respondent 

parish  is  thereby  enhanced. 

By  the  7th  article  of  the  agreement:  ^*  In  respect  of 
all  traffic,  whether  of  passengers  or  of  goods  which 
The  Newmarket  Railway  Company  shall  bring  from 
any  part  of  their  railway,  distant  more  than  four  miles 
from  the  Cambridge  station,  to  Cambridge^  to  be  carried 
upon  The  Eastern  Counties  railway  to"  certain  places 
enumerated,  '^  the  Newmarket  Railtcay  Company  shall 
be  entitled  to  retain,  out  of  the  tolls,  rates  and  charges 
received  by  them  upon  such  traffic,  sixty  per  cent,  of 
the  gross  amount  thereof."  The  per  centage  of  the 
tolls  so  retained  would  clearly  be  part  of  the  profits  of 
the  branch,  in  respect  of  which  the  appellants  would 
be  liable  to  be  rated;  and  the  effect  would  not  be 
different  if  the  right  of  retention  had  been  made  to 
depend  upon  the  contingency  of  profits  of  The  New- 
market  Railway  Company  not  being  otherwise  sufficient 
to  enable  them  to  pay  a  dividend  of  three  per  cent 
upon  their  capital.  Again,  suppose  that,  with  a  view 
to  make   the  branch   a  more  effective  feeder  to  The 


112  HILARY  TERM. 

1854.        Eastern  Counties  line  from  Cambridge  to  Londotky  it 
Newmarket    ^®^°  Stipulated  by  the  agreement  that  The  Newma 
Comply      l^l^oy  Company  should  bring  goods  and  passenj 
St  Andrew     ^^  ^^^  '^^  ^^^^  ^^^^  Chesterford  to  Cambridge, 
THE  Less,      Eastern    Counties    Railway    Company    undertaking 
make  up  the  deficit  if  the  net  profits  did   not  en: 
Caw^MC  J    ■^'^  Newmarket  Railway   Company   to   pay  a  cer 
dividend  on  their  capital:   surely  a  payment  to  w 
up  the  deficit  ought  to  be  included  in  the  gross  earn! 
of  the  branch  in  estimating  its  rateable  value ;  and, 
this  purpose,  there  seems  to  be  no  difference,  on  p 
ciple,  between  such  a  payment  and  that  which  we  I 
here  to  decide  upon.     It  is  admitted  that,  if  the  Eos 
Counties  Railway  Company  had  agreed  absolutely  to 
the   appellants  so   much  a  head  for  every   passer 
carried  from   Chesterford  to  Cambridge,  and  travel 
on  by  the  Eastern  Counties  Railway  to  London,  sue 
payment  would  be  part  of  the  earnings  in  respec 
which  the  appellants  would  be  rateable.     Could 
difference  be  made  by   a  proviso  that  thb  payn 
should  not  exceed  the  sum  necessary  to  make  u 
dividend  of  three  per  cent,  to  the  shareholders  of 
Newmarket  Railway  Company,  and  that,  such  divid 
being  made  up,  the  payment  should  cease?     While 
payment  goes  on  to  make  up  the  dividend,  it  still  se 
to  be  part  of  the  fruits  of  the  occupation  of  their  rail 
by  the  appellants,  and  I  conceive  that  it  must  be  ta 
into  account  in  estimating  the  assessable  value  of 
railway.     But  all  the  difiiculties,  pointed  out  in  brinj 
the  payment  in  question  into  account,  might  be  ui 
against  bringing  into  account   the   supposed  payn 
which  appears  so  clearly  to  be  an   ingredient  in 
assessable  value.     While  such  payments  continue,  ] 
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not  aee  \?by  they  are  less  profits  of  the  railway  because,       1854. 

upon  a  contingency,  they  may  cease.     If  this  branch   Newmarket 
were  let  to  a  tenant  he  woald  be  entitled  under  the     Comptny 
agreement,  and  the  Act  of  Parliament  confirming  it,  to  g,  andbxw'b 
this  contingent  payment ;  and  no  doubt  it  would  enhance    c^mtob. 
the  amount  of  the  rent  which  as  a  tenant  from  year  to 
year  he  would  be  willing  to  ofier  for  it.  Oui^ac.  J. 

I  have  only  further  to  observe,  in  answer  to  an  objec- 
tion raised  at  the  bar,  that  in  my  opinion  the  contention 
of  the  respondents  does  not  lead  to  the  double  rating  of 
the  same  profits ;  for,  if  The  Newmarket  Railway  Company 
were  rateable  in  respect  of  a  payment  made  to  them 
under  this  agreement,  or  under  an  agreement  whereby 
7%«  Eastern  Counties  Railway  Company  undertook  to 
pay  them  absolutely  a  certain  sum  for  each  passenger 
brought  firom  Chesterford  to  Cambridge^  The  Eastern 
Counties  Railway  Company  would  be  entitled  to  a  de- 
dnction  in  respect  of  such  payment  from  their  grosa 
earnings  when  the  assessable  value  of  their  railway  comes 
to  be  estimated.  I  wish  to  adhere  to  the  recent,  as  well 
as  the  earlier,  cases  on  this  subject,  with  this  caution, 
that,  when  we  were  determining  that  in  rating  railways 
the  parochial  not  the  mileage  principle  was  to  be  adopted, 
the  Court  did  not  mean  to  intimate  that  the  assessable 
value  of  land  in  one  parish  might  not  be  increased  by 
a  profit  derived  firom  it  by  the  occupier,  as  occupier,  in 
(xvnsideration  of  an  advantage  derived  firom  it  in  another 

.    parish. 

Upon  the  whole,  my  opinion  is  in  favour  of  the 
respondents.     But  there  must  be 

Judgment  for  the  appellants. 
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January  14tb. 


LuMLEY  against  Gte. 


OIR  A.  J.  E.  Cocibum,  Attorney  Genera! 
Term  (2dth  November  1853)^  obtained  a  ru 
on  the  plaintiff  to  ''shew  cause  why  the  defends 
not  be  at  liberty  to  issue  a  commissiony  address 
Royal  City  Court  of  Berlin,  or  any  judges 
thereof,  or  to  be  appointed  thereby,  for  the  p 
examining  witnesses  on  the  defendant's  behalf 
at  BerUn,  in  the  Kingdom  of  Prussia,  and  wh] 
commission,  the  usual  clause  rendering  the 
sioner's  oath  necessary  should  not  be  dispens< 
and,  further,  calling  on  the  plaintiff  to  **  sh 
why  a  commission  should  not  issue,  directed  t 
missioner  or  commissioners  for  the  examinatio 
nesses  on  behalf  of  the  said  defendant  at  Hami 
interrogatories:  and  why  the  trial  of  the  issue 
cause  should  not  be  postponed  until  the  retu 
said  commissions:"  proceedings  to  be  stayec 
meantime. 


A  commusioD, 
under  stat. 
1  W,  4.  c.  22. 
f.  4.,  issued 
at  the  instance 
of  the  defend- 
ant, directed 
to  an  Englith 
barrister,  to 
examine  wit- 
nesses in  Get' 
many.    The 
witness,  a 
Pnutian  sub- 
ject, being  at 
Berlin,  the 
commissioner 
went  thither, 
but  learned 
that,  by  the 
Pnuiian  law, 
an  oath  could 
be  adminis- 
tered to  a 
iVitfttan  sub- 
ject only  by  a 
Prunian 
judge,  or  some 
one  authorized 
by  a  Fmuian 
Court.     On 
the  petition  of 
the  commis- 
sioner, a  iViM- 

9ian  Court  authorized  2).,  a  Prutnan,  to  administer  the  oath.  On  the  comm 
opened,  D,  insisted  on  assuming  the  controul  of  the  whole  ezaminatton,  anc 
question  put  conformably  to  the  Englith  law,  on  the  ground  that  it  could  not 
formably  to  the  iVtrastaii  law.  The  parties  then  refused  to  act  further  under  the 

The  commissioner  returned  these  facts :  and  application  was  then  made,  bv  th 
for  a  new  commission,  to  be  directed  to  a  PruMtian  court  or  judge,  withou 
requiring  the  commissioner  to  be  sworn.  From  the  affidavit  in  support  of  the  rul 
facts  appeared ;  and  it  appeared,  further,  from  the  opinion  of  a  Pnunan  law} 
iVwitton  rules  of  evidence  were  difierent  from  the  Engliih,  especially  that  exan 
cross-examination  by  counsel  was  not  permitted. 

This  Court  ordered  that,  on  payment  of  the  costs  of  the  first  commiss 
defendant,  a  commission  should  be  directed  to  a  Pnu*ian  judge,  as  an  individu 
that  it  ought  not  to  be  assumed  that  the  evidence  would  be  taken  improper! 
sidering  that,  in  the  event  of  such  impropriety  occurring,  an  obiectton  might 
Nisi  prius.  Especially  as,  bv  this  course,  an  opportunity  would  be  given  of 
error  upon  bill  of  exceptions,  the  question  whether  the  issuing  of  such  commission 
the  power  of  this  Court. 
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The  rule  was  obtained  on  the  aiBdavit  of  the  defend-        is54. 
an^a  attorney.     He  deposed  that,  on  10th  June  1853,  it       lumlky 
^was  ordered  by  Wightman  J.,  on  defendant's  application,         ^^^^ 
that  a  comoiission  should  issue  to  examine  Johanna 
Wagner  and  other  witnesses  residing  in  Germany^  and 
that  the  trial  of  the  issues  in  the  cause  should  be  post- 
poned  until  the  Sittings  after  the  then  next  Michaelma$ 
Term.     That  Johanna  Wagner  refused  to  be  examined 
until  she  should  return  to  Berlin^  where  her  home  was, 
and  whence  she  was  to  be  absent  till  November  1853, 
and  stated  her  willingness  to  be  examined  there.    The 
plaintiff  joined  in  the  commission,  which  was  settled 
and  signed,  as  approved  of,  by  his  attorney.    The  com- 
mission was  addressed  to  Abraham  Hayward^  Esq**  one 
of  her  Majesty's  counsel,  and  was  annexed  to  the  affi- 
davit, together  with  Mr.  Hayward^  return.   From  these 
documents,  and   the  affidavit,  it  appeared    that  Mr. 
Hayward  arrived    in  BerKn  on    3d  November    1853. 
lliat  it  then  appeared  that  a  difficulty  was  likely  to 
arise  from  the  Pruenan  law  not  allowing  an  oath  to  be 
administered  to  a  Prujmon  subject  otherwise  than  in  the 
Pnutian  form,  and  by  a  Prunian  judge  or  functionary. 
Jeiuama  Wagner  was  a  Pruuwn  subject     The  commis- 
sion appointed  Mr.  Hayward^  and  gave  him  ^'full  power 
and  authority,  diligently  to  examine  and  cross-examine 
the  witnesses  vivIL  voce,  to  be  produced  before  you  on 
the  part  of*  the  plaintiff  and  defendant,  **  to  cause  the 
said  witnesses  to  come  before  you,  at  Berlin,  and  then 
and  there  examine  and  cross-examine  each  of  them 
upon  their  respective  corporal  oath  or  affirmation  &rst 
taken  before  you  according  in  the  form  of  their  several 
religions^  in  the  form  of  oath  firstly  indorsed  hereupon. 
And  that  yon  do  take  such  their  examinations,  and 

1  2 
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1864.       reduce  them  into  writing  on  paper  or  parchmei 
LuMLEY      when  you  shall  so  have  taken  them,  you  are 
Gyb         the  same  without  delay  to  the  office  of  the  ms 
this  Honorable  Court"  &c.  (as  usual).     That  h( 
take  the  oath«  thirdly  endorsed  on  the  commissic 
that  all  clerks  employed  in  taking,  &c.  the  dep 
should  take  the  oath  secondly  endorsed;  and 
the  event  of  an  interpreter  being  employed,  suci 
preter  should  take   the  oath  fourthly  endorsed 
Hayward,  upon  being  apprized  of  the  difficulty 
mentioned,  consulted  a  Prussian  lawyer  of  em 
the  Justiz-rath  Geppert,  and  ascertained  from  hi 
it  would  be  impossible  to  proceed  in  the  due  ex< 
of  the  commission  without  the  aid  and  formal  aut 
.  tion  of  a  Pmssian  Court.     After  consultation 
Gepperfs  chambers,  i*  was  agreed  that  a  petitio 
Mr.  Hayward  should  be  presented  to  the  Royal 
sian  City  Court  by  Mr.  Geppert     A  translation 
petition  was  set  out  in  the  return.     It  stated  tb 
of  the  lawsuit  and  the  commission  (of  which  a  C 
translation  was  appended),  and  that  the  witnessei 
resident  at  BerKn  and  subject  to  the  jurisdictio 
Royal  City  Court ;  and  it  proceeded  as  follows, 
enable  me  to  fulfil  my  commission,  I  most  respe 
request  a  Royal  City  Court  to  appoint  a  judge 
according  to  my  direction,  in  my  presence,  shall 
the  said  witnesses  in  the  form  of  oath  prescribed 
commission,  and  let  the  further  proceeding  take 
before  us.     According  to  the  English  law,  it  is  nee 
that  the  oath  be  taken  before  the  examination 
witnesses.     The  oath  is  therefore  framed  in  this 
The  examination  takes  place  after  the  administraf 
the  oath  in  this  way,  viz.:    that  the  counsel  ft 


XVIL  VICTORIA.  117 

producer  puts  the  questions  to  be  answered  by  the  wit-        1854. 
nessesy  and  the  counsel  for  the  other  party  the  cross       Lumley" 
questions.     The  questions  and  cross  questions,  as  well         q^^ 
as  the  answerSy  are  taken  down  in  writing  by  a  sworn 
derky  which,  in  the  present  case,  in  which  the  witnesses 
do  not  understand  the  English  language,  will  be  done 
through  the  medium  of  a  sworn  interpreter.     The  clerk 
and  the  interpreter  have  been  sent  hither  from  England. 
Both  are  English  subjects.     There  will  therefore  be  no 
obstacle  to  my  administering  to  them  the  oaths  prescribed 
in  my  commission." 

The  petition  was  granted  by  the  President ;  and  Mr. 
Diettrichj  a  judge  of  the  City  Court  {Stadt'gericht\  was 
named  to  administer  the  requisite  oaths  to  the  Pnisstan 
witnesses,  and  to  watch  the  proceedings. 

The  commission  was  opened,  before  Mr.  Hayward^ 
on  14th  November.  Mr.  Diettrich  and  the  counsel  for 
the  plaintiff  and  defendant,  and  the  defendant  himself, 
were  present,  with  others,  including  a  Prussian  lawyer 
of  eminence  who  was  the  legal  adviser  of  Johanna  Wagner^ 
the  witness  called  by  defendant  before  the  commission. 
Before  the  examination  of  this  witness  commenced, 
Mr.  Diettrich  stated  that,  according  to  the  Prussian 
law,  one  witness  could  not  be  present  during  the 
examination  of  another,  nor  either  party  during  the 
examination  of  any  witness.  The  defendant  accord- 
ingly left  the  room,  his  counsel  protesting,  and 
although  Mr.  Hayward^  as  he  now  returned,  '<  stated 
that,  according  to  English  law,  the  parties  to  a  suit 
were  entitled  to  be  present."  The  return  stated : 
*'  I  then  read  over  to  Miss  Wagner  the  oath  firstly 
endorsed  upon  the  said  commission ;  and  it  was  trans- 
lated to  her  into  German  by  the  sworn  interpreter:  but 
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1854.  Mr.  Diettrich  refused  to  let  her  be  swora  ia  the  E 
LnifLEY  mode^  and  also  refused  to  allow  the  concluding 
Gyb.  *  ^  ^^'P  ^^  God/  and  the  kissing  of  the  sacred  yg 
to  be  replaced  by  the  Prusrian  form  of  adjuration 
he  administered  to  her^  in  a  form  which  she  de< 
binding  on  her  accovding  to  her  religion,  an  oath 
the  simple  truth,  and  neither  to  conceal  or  add  ani 
to  the  truth  in  the  course  of  her  examination  i 
case.  Having  been  thus  sworn,  she  stated,  in  a 
to  questions  put  to  her  through  the  interpreter,' 
some  questions  and  answers  were  then  set  out. 
return  then  proceeded  as  follows.  '*At  this  po 
the  examination,  a  paper  writing  was  producec 
shewn  to  the  witness ;  and  she  was  asked  wheth< 
signature  Johanna  Wagner^  which  appeared  upon  i 
in  her  handwriting :  whereupon  Mr.  Diettrich  intei 
and  stated  that  the  question  could  not  be  put  w 
some  preliminary  specification  of  the  document 
quired  by  the  Prussian  practice  or  rules  of  evid 
and  he  prevented  the  witness  fix>m  answerii 
Hereupon  Mr.  Huddkston,  as  counsel  for  the  pi 
formally  protested  against  the  interference  of  Mr. 
trichy  and  insisted  that  the  examination  would  be  i 
unless  it  was  conducted  according  to  the  English  pi 
and  rules  of  evidence,  as  laid  down  by  the  English 
missioner.  Mr.  Creasy y  as  counsel  for  Mr.  Gye^  con< 
in  this  protest:  and  I  then  repeatedly  and  disi 
pointed  out  to  Mr.  Diettrich  that  it  was  quite  imp 
for  me  to  perform  my  duty  if  he  persevered  in  £ 
course  of  interposition.  I  called  his  attention  \ 
petition  which  had  been  granted  by  the  PresidenI 
I  requested  him  to  observe  that,  as  the  Pi 
tribunals  had  no  question  to  try  in  connection 
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the  case,  his  proper  duty  was  and  could  be  nothing        1854. 
more  than  to  take  care  that  nothing  was  done  in  tran&-       lumley 
gression  or  violation  of  the  Prussian  law.     I  also  more         q^^. 
than  once  remarked  to  him  that  the  individual  question 
was  not  the  real  matter  in  dispute ;  but  that  the  object 
of  the  protest  was  to  have  it  settled  definitively  whether 
the  examination  was  to  be  conducted  according  to  the 
Pnugian  practice  and  rules  of  evidence,  as  laid  down 
by  him,  or  according  to  the  English  practice  and  rules 
of  evidence,  as  laid  down  by  me.     He,  notwithstanding, 
persevered  in  what  appeared  to  me  a  misconstruction  of 
his  authority :  and,  as  the  counsel  on  both  sides  refused 
to  continue  the  examination  unless  it  was  left  under  my 
direction,  the  examination  was  provisionally  suspended; 
and  Mr.  Geppert  was  again  consulted  as  to  the  best  mode 
of  enabling  the  commission  to  be  executed  effectively 
and  without  the  interference  of  a  Prussian  judge.     Mr. 
Geppert  was  of  opinion  that,  the  oath  having  been  duly 
administered  according  to  the  Prussian  law,  the  exa- 
mination might  proceed  without    the   presence  of  a 
Prussian  judge,  provided  the  witness  appeared  volun- 
tarily and  was  content  to  submit  to  such  examination." 
Mr.  Hayward  afterwards  received  a  letter  from  Johanna 
WagneTy  declining  to  be  examined  by  other  than  a 
PruMsian  judge.    The  defendant's  solicitor  thereupon 
informed  Mr.  Hayward  (on  15  th  November)  that  he 
was    anable    to   procure    the    attendance  of  Johanna 
Wagmty  and   that    no    witnesses  could   be  produced 
before  Mr.  Hayward  as  commissioner. 

The  affidavit  also  stated  that  Mr.  Dietirich,  at  the 
examination  of  the  same  witness,  forbade  a  question 
to  be  put  which  Mr.  Hayward  pronounced  to  be  a  fit 
and  proper  question:  whereupon  Mr.  Huddleston,  the 
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18o4.  counsel  for  plaintiff,  objected  to  the  interference  of 
Ly^j^g^  Diettrich,  whofle  direction  the  witness  obeyed,  and 
that  of  Mr.  Hayward:  and  Mr.  Creasy y  the  coanse 
the  defendant,  admitted  the  force  of  the  objection, 
stated  that  he  considered  it  useless  to  put  fui 
questions  under  the  Prussian  judge's  controuL  It 
further  deposed  that  Johanna  Wagner  had  ezprc 
her  willingness  to  give  evidence,  if  examined  I 
Prussian  judge :  and  the  deponent  believed  that 
would  do  so,  if  a  commission  for  that  purpose 
directed  to  the  Royal  Prussian  City  Court  of  Bi 
That  the  deponent  afterwards  laid  a  case  before 
said  Justiz-rath  Geppert,  as  to  the  mode  of  taking 
dence  according  to  the  laws  of  Prussia,  and  obta 
his  opinion  thereon,  a  translation  of  which  was  ann 
to  the  aflSdavit  In  this  opinion  Mr.  Geppert  stated 
the  Prussian  law  of  evidence  placed  the  examinatic 
witnesses  entirely  in  the  hands  of  the  judge,  who  w; 
be  furnished  with  a  statement  of  the  circumstances 
of  which  the  suit  had  arisen,  and  of  the  questioi 
fact  which,  according  to  the  declarations  of  the  pa] 
remained  in  dispute,  and  which  the  examination  of 
witnesses  was  intended  to  settle :  but  that  the  JVu. 
law  did  not  restrict  the  judge  in  reference  to  the  n 
in  which  he  might  put  the  question:  that  not 
"  opposes  his  taking  into  careful  consideration 
motions  of  the  counsel  of  the  parties;  on  the.contr; 
a  regulation  of  the  Prussian  law  '^  explicitly  chf 
him  to  do  so."  That  **  the  counsel  of  the  pa 
have  also  the  right  to  hand  to  him  written  mem 
setting  forth  those  points  which  they  wish  to  see  i 
particularly  attended  to  in  the  examination  of  the 
ncsses.     Whether  this  be  done"  ''  in  the  form  of  sp 
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questions  or  motions  is  a  matter  of  indifference,  as  the        1864. 
law  does  not  prescribe  a  definite"  "form;   but,  with  "lumley 
regard   to  the  material  tenor"  "of  the  questions,  the        ^^^ 
rules  of  Court"  "  make  it  incumbent  upon  the  counsel 
of  the  parties  not  to  perplex  the  witness  through  captious 
questions  or  suggestions,  or  to  induce"  "  the  witness  to 
make  incorrect"  "statements."*  That  "this  rule  applies 
to  the  counsel  for  both  parties.     On  the  other  hand,  the 
Prussian  law  of  evidence"  "  knows  no  cross-examination 
by  the  counsel  of  the  parties,  and  can  accordingly  con- 
tain no  rules  on  the  point  as  to  what  questions  are  or 
aie  not  permitted  in  such  cross-examination.     In  the 
examination  with  which  the  Prussian  rules  of  Court 
chaige  the  judge,  every  question   is  permitted  which 
purports"  "  to  ascertain  the  true  knowledge  of  the  wit- 
nesses; and  only  those  questions  are  prohibited  which 
tend  to  perplex  the  witness,  or  to  induce  them  to  make 
untrue  statements." 

The  affidavit  of  the  defendant's  attorney  further  stated 
that,  in  consequence  of  information  obtained  at  Berlin^ 
he  went  to  Hamburgh^  and  there  saw  a  witness  whose 
evidence  he  believed  would  be  material,  but  who  refused 
to  go  to  England^  stating  at  the  same  time  his  willingness 
to  give  evidence  before  a  commissioner  at  Hamburgh. 
That  the  deponent  was  informed,  by  an  eminent  lawyer 
at  Hamburgh,  "that  there  would  be  no  difficulty,  by 
reason  of  any  interference  of  the  courts  or  authorities 
there ;  but  that  a  commission  issuing  out  of  the  Court 
of  Queen's  Bench  might  be  addressed  to  him  as  com- 
missioner, and  that  the  return  thereto  might  be  made 
by  him  without  any  difficulty,  if  the  examination  of  the 
witness  or  witnesses  were  by  written  interrogatories." 
The  attorney  further  deposed  that  the  witnesses  referred 
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1854.       to  ^®^  B^U  resident,  respectively,  at  Berlin  and 
Lpjjj^^y      fttiTyA,  out  of  the  jurisdiction  of  this  Court,  and  v 
as  he  believed,  still  remain  so  for  some  weeks  to  co 


Gyx. 


Sir  F.  Thesiger,  Hoggins  and  J.  W.  Huddleston 
shewed  cause.  The  plaintiff  is,  at  any  rate,  not  re 
sible  for  the  £EuIure  of  the  first  commission :  it  do< 
appear  that  he  required  to  examine  any  witnesses: 
true  that  he  joined  in  the  commission;  but  that  was 
to  entitle  him  to  cross-examine,  a  doubt  having 
suggested,  on  the  authority  of  M^Cambie  v.  Anto 
whether  he  would  not  have  been  precluded  froi 
doing  if  he  had  not  joined.  The  failure  was  occasii 
in  some  sense,  by  the  defendant,  who  ought  to 
obtained  information  as  to  the  Prussian  law,  whi< 
now  appears,  is  entirely  opposed  to  the  EngKshy  m 
allowing  examination  or  cross-examination  by  cou 
and  in  preventing  examination  as  to  handwri 
These  are  important  difierences,  which,  indeed,  i 
to  render  it  altogether  impossible  to  carry  out 
provisions  of  stat  1  W.  4.  c.  22.  s.  4.,  if  the  ex 
nation  must  be  conducted,  not  by  the  English  i 
missioner,  but  by  a  Prussian  judge  acting  accor 
to  his  own  law,  which  substantially  difiers  from 
English.  Upon  the  defendant's  afiidavit,  it  ap[ 
that  any  commission  to  Berlin  must  fail,  upon  t 
grounds;  and  the  Court  will  not  direct  that  to  be  c 
which  must  be  abortive.  But,  if  a  commission  i; 
issue,  can  it  go  to  a  Prussian  judge?  And,  if  it  i 
not,  how  can  the  Pmssian  judge  have  any  power,  wi 
will  give  validity  to  the  proceeding,  so  as  to  make 
evidence  admissible?     In  Clay  v.  Stephenson (b) 

(a)  6  Spotet  N.  B.  92a.  (6)  3  A.  ^  E.  807. 
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Coart  directed  a  commission  to  be  directed  to  the  1864. 
members  of  the  Hamburgh  Court  of  HandeUgerkhi ;  iZwusx 
bat  this  was  meant  by  the  Court  to  be  directed,  not  to  q^'^ 
the  Hamburgh  Court,  but  to  the  individuals  composing 
it,  as  appears  by  the  remark  of  Patteson  J.  in  the  second 
case  of  Clay  t.  Stephenson  {a\  [Lord  Campbell  C.  J. 
Possibly  the  Prussian  judge,  though  acting  under  the 
Prussian  law,  may  still  do  so  as  in  execution  of  our 
commission.]  The  statute  does  not  authorize  the  taking 
of  any  examination  except  in  conformity  with  English 
law;  and  this  Court  has  therefore  no  jurisdiction  to 
direct  a  commission  to  act  upon  rules  contravening  the 
EngKsh  law.  [Lord  Campbell  C.  J.  By  sect.  4  we  may 
^  give  all  such  directions  touching  the  time,  place,  and 
manner  of  such  examination,''  ''and  all  other  matters 
and  circumstances  connected  with  such  examinations, 
as  may  appear  reasonable  and  just"]  According  to  Mr. 
Gepperfs  account  of  the  Prussian  law,  hearsay  evidence 
might  be  admitted  at  the  discretion  of  the  judge. 
[Lord  Campbell  C.  J.  I  do  not  know  that  there  is  any 
violation  of  justice  in  requiring  the  questions  to  be  put 
through  the  judge :  at  a  court  martial,  where  justice  is 
very  carefully  dispensed,  the  questions  are  put  through 
the  ptesident]  At  any  rate,  the  defendant  must  pay  the 
costs  of  the  previous  commission ;  Boelen  v.  Melladew  (ft). 
Then,  as  to  ^  commission  to  Hamburgh,  it  appears 
probable  that  similar  diflScuIties  will  arise :  the  witnesses, 
coming,  it  may  be,  from  different  German  states,  may  be 
called  on  to  give  evidence  in  conformity  with  as  many 
different  systems  of  law.  [Erie  J.  By  sect  7  of  stat 
1  ^  4.  c.  22.  any  person  wilfully  giving  fidse  evidence 

(a)  1  A.^  B.  185.  188.  (6)  10  Com.  B.  898. 
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1854.  is  indictable  for  perjury:  how  could  that  be  \ 
Lpjjley  applicable  to  the  case  of  a  foreigner  giving  evid 
according  to  foreign  law  in  foreign  parts  ?]  That  cr 
a  material  diflSculty:  but  it  may,  perhaps,  be  answ 
on  the  other  side,  that  this  difficulty  applies  to  all 
dence  given  in  a  foreign  country.  \^Crompton  J. 
section  certainly  seems  to  be  inapplicable  where  no 
or  affirmation^  according  to  our  law,  is  taken.] 
difficulty  at  any  rate  shews  the  importance  of  watc 
the  proceeding  very  strictly. 

Sir  A.  J.  E.   Cockburn,   Attorney   General,   coi 
The  Bertin  commission  must  be  addressed 'to  a  ji 
there;  otherwise  the  proceeding  will  be  illegal  by 
iVtiMton  law.     In  this  there  is  nothing  inconsistent 
the  statute :  and  indeed,  upon  the  principles  mainta 
on  the  other  side,  it  is  not  easy  to  see  how  a  commis 
can  be  executed  without  Her  Majesty's  dominions, 
mode  of  examination  may  vary  from  the  English ; 
probably  it  will  turn  out  that  there  is  sufficient  ider 
of  principle  between  the  two  systems  to  render 
details  unimportant ;  or  at  any  rate  the  difference  i 
be  one  only  of  degree.     [Lord  Campbell  C.  J. 
statute  will  reach  a  British  subject  committing  per 
in  a  foreign  country.     We  certainly  do  legislate  s< 
to  make  some  acts  done  in  foreign  countries  penal  I: 
as  in  the  cases  of  murder  and  slave  trading.     But  1 
our  legislation  applies  only  to  British  subjects.]    Ir 
civilized  countries  there  is  some  punishment  for  w 
false  evidence ;  in  Boelen  v.  Melladew  (a)  there  wn 
affidavit  as  to  the  Danish  practice  in  this  respect 

(a)   10  Com,  B,  898. 
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diflScalty  which  occurred  in  Clay  ▼.  Stephenson  (a)  is        1854. 
met  by  the  alternative  suggested  in  the  rule ;  anil  this      i^^^i^ 
is  in  conformity  with  the  precedent  in  Ponsford  v.         ^^^ 
(yCimnar{b).    The  Court  has  to  determine  whether 
the  convenience  of  granting  this  application  does  not 
outweigh   the  inconvenience.     [Creasy  and   fVUkSf  on 
the  same  side,  were  stopped  by  the  Court] 

Lord  Camfbbll  C.  J.  The  commission  prayed  for 
may  issue  on  payment  of  the  costs  of  the  first  commission. 
I  should  be  desirous  of  giving  efiect  to  the  defendant's 
application,  if  we  can ;  for  otherwise  important  evidence 
will  be  excluded.  It  is  obvious  that  the  evidence  of 
Johanna  Wagner  must  be  material  (c).  Then  have  we 
the  power?  As  at  present  advised,  I  think  we  have. 
We  should  send  the  commission,  not  to  the  foreign  • 
Court,  but  to  some  of  the  individual  members  who 
constitute  that  Court  It  is  objected  that  the  Pruuian 
mode  of  conducting  examinations  is  erroneous,  according 
to  the  principles  of  our  law.  Giving  to  this  objection 
all  its  weight,  I  think  it  ought  not  to  prevail  We 
cannot  assume,  upon  the  materials  before  us,  that  in  &ct 
there  will  be  any  thing  done  or  omitted,  contrary  to  the 
law  of  England.  If,  when  the  examinations  are  returned, 
they  appear  on  their  &ce  to  have  been  taken  contrary 
to  English  law,  or  if  extrinsic  evidence  be  given  that 
this  has  occurred,  the  objection  njfty  be  taken  at  Nisi 
priils.  And,  again,  if  we  are  exceeding  our  power  in 
issuing  this  commission,  a  bill  of  exceptions  may  be 
tendered  at  Nisi  priiks,  and  the  opinion  of  the  House 

(a)  ZA.^B.  807;  1  A.  ^  E,  185. 

(t)  bM.^W.  673. 

(c)  See  the  declanitioii ;  Lwmley  ▼.  Gf,  2  E,  ^  B,  316. 
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1854.  of  Ix>rd8  may  be  taken.  I  think,  therefore,  that  we  shall 
■  LuMLEY  ^o  ^^^  ^  is^ue  the  commission.  As  to  the  mode  of 
Qy^  hearing  the  examinations,  that  cannot  alone  be  made 
an  objection.  If  improper  questions  are  admitted,  or 
proper  questions  not  allowed  to  be  put,  the  Judge  who 
tries  the  case  may  repudiate  the  evidence,  either  wholly 
or  in  part,  as  the  case  may  be.  I  agree  with  the  decision, 
in  Boelen  ▼.  Melladew  (a),  that  the  costs  of  the  previous 
commission  must  be  paid  by  the  defendant 

CoLEBiBOB  J.  I  am  of  the  same  opinion.  The 
question  is  one  of  much  novelty,  and  of  immense 
importance.  I  own  that  I  am  much  influenced  by  my 
Lord's  argument,  that  by  issuing  this  commission  we 
put  the  question  into  a  course  for  reviewal,  whereas,  by 
^  refusing  it,  we  should  conclude  the  question  at  once. 
No  doubt  we  are  issuing  a  commission  to  take  examina- 
tions upon  oath  at  a  place  out  of  our  jurisdiction.  The 
objections  are:  first,  that  we  have  no  jurisdiction  in  the 
place ;  secondly,  that  the  commission  will  be  ill  executed. 
As  to  the  first  objection,  it  might  be  made  to  any  com- 
mission to  be  executed  abroad :  whatever  is  done  abroad 
must  be  voluntary.  As  to  the  second  objection,  I  cannot 
say  I  attach  much  weight  to  it.  Either  the  examinations, 
when  returned,  will  not  be  receivable,  and  the  Judge  at 
Nisi  prills  will  exercise  his  judgment  in  rejecting  them, 
or  they  will  satisfy  the  requisites  of  English  law.  We 
cannot  anticipate  that  faults  will  occur  which  will  make 
the  whole  void.  But  then  it  is  said  that  the  Prussian  law 
of  evidence  is  objectionable.  What  do  we  ourselves  do? 
In  questions  of  life  and  death  we  receive  the  evidence 

(a)  10  Cbm.  B,  898. 
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of  an  absent  witness,  if  he  is  so  ill  as  to  be  unable  to        1854. 
attend  (a) :    in  that  case,  his  deposition  is  admitted.      ldmlby 
And  is  not  the  suggested  mischief  much  exa^erated?        q^'^^ 
The  effect  of  the  evidence  is  open  to  the  remarks  which 
counsel  may  make  to  the  jury,  as  to  the  peculiar  circum- 
stances under  which  it  has  been  taken.     On  the  balance 
of  convenience  and  inconvenience,  I  think  we  ought  not 
to  refuse  this  application. 

Erlb  J.  I  think  the  commission  ought  to  issue. 
Any  examinations  taken  before  any  commissioners  are 
within  the  statute;  they  may  therefore  be  taken  before 
any  penon  described  by  name  or  office.  It  is  most 
important  not  to  exclude  evidence.  Does  the  fact  that, 
on  the  first  commission,  the  examination  was  conducted 
according  to  the  Jnnssian  law  of  evidence  raise  a  pre- 
sumption that  truth  will  be  prejudiced?  In  my  opinion 
it  does  not  If  any  thing  is  done  contrary  to  the  law 
cX  England,  the  objection  may  be  raised  at  Nisi  priiis. 

Cbomfton  J.  We  clearly  have  power  to  issue  this 
commission,  under  stat  I  ^.  4.  e.  22.  s.  4.  I  agree  to 
the  distinction,  insisted  on  by  Mr.  Justice  Pattesan  in 
C3ay  V.  Stephenson  (&),  that  it  should  be  directed  to 
individuals,  not  to  a  Court,  and  must  be  executed  by 
the  commissioners  as  individuals,  except  so  fiir  as  the 
mode  of  taking  the  oath  is  concerned,  as  to  which  no 
objection  appears  now  to  be  made.  The  Attorney 
General  very  properly  points  out  that  the  question  is 
as  to  the  balance  of  convenience  and  inconvenience. 
The  case  comes  back  to  the  ordinary  practice :  if  any 

(a)  See  ttat  U  &  12  Vid.  e.  42.  «.  17. 
(6)  T  A.^E.\BB. 
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evidence  be  improperly  received  or  refused,  the  objection 
may  be  taken  at  Nisi  priills. 

Lord  Campbell  C.  J.  We  should  like  to  see  the 
commission,  before  it  issues:  it  should  be  so  framed  as 
not  to  intimate  any  thing  like  disrespect  to  the  foreign 
authorities.  Let  it  be  drawn  in  four  days,  returnable 
in  a  month,  with  power  to  a  Judge  at  chambers  to 
extend  the  time. 

No  rule  was  ever  drawn  up. 


Saturdajff 
January  14th. 


Ebenezer  Alston  against  John  Grant  and 
Daniel  Grant. 


If  the  owner 
of  land,  on 
which  is  a 
home,  con- 
ttrnct  on  the 
other  part  of 
the  land  a 
lewer,  and  let 
the  house,  and 
afterwards,  by 
reason  of  the 
original  faulty 
construction  of 
the  sewer,  and 
the  continued 
user  of  it  b^ 
the  owner  in 
such  a  faulty 
state,  the  house 
is  injured,  the 
owner  is  liable 
to  his  lessee  for 
keeping  and 
continuing  the 
sewer  so  con- 
structed. 


^HE  first  count  alleged  that,  before  and  at  the  time 
of  the  committing  of  the  grievances  next  mentioned, 
plaintiff  was  possessed  of  a  house,  with  a  cellar  under 
the  same,  and  thereto  belonging,  situate  at  &c.,  and  in 
which  said  house  and  cellar  plaintiff  then  carried  on  his 
trade  of  a  grocer.  And,  whereas,  before  the  time  of 
the  committing  of  the  said  grievances,  defendants  had, 
for  their  own  accommodation  and  convenience,  made 
and  constructed,  and  at  the  time  of  the  committing  of 
the  said  grievances  kept  and  continued,  so  made  and 
constructed,  a  certain  sewer  or  watercourse,  in  and 
under  a  certain  street  or  highway  near  to  the  said  house 
and  cellar  of  plaintiff,  and  which  said  sewer  or  water- 
course was,  at  the  time  of  the  committing  &c.,  under 
the  management  and  control  of  the  defendants,  and 
into  which  said  sewer  or  watercourse  defendants,  firom 
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time  to  time,  before  and  at  the  time  of  the  committing  1854. 
&C.,  caused  and  permitted  large  quantities  of  water  to  ~ak8ton 
floW|  which  said  water  then  flowed  and  passed  in  and  oalW. 
along  the  said  sewer  or  watercoursCi  and  near  to  the 
said  ceUar  of  plaintiiF,  of  all  which  defendants,  before 
and  at  the  time  of  the  committing  &c.,  had  notice : 
jet  defendants,  not  regarding  their  duty  &C,  so  negli- 
gently, insufficiently  and  improperly  made  and  con- 
stnicted  the  said  sewer  or  watercourse,  and,  at  the  time 
of  the  committing  &c.,  kept  and  continued  the  same  so 
negligently,  insufficiently  and  improperly  made  and 
constructed,  and  in  such  an  insufficient  and  improper 
state,  and  did  also,  at  the  said  time,  S3  negligently  and 
improperly  manage  the  said  sewer  or  watercourse,  and 
cause  and  permit  such  lai^  and  unreasonable  quantities 
of  water  to  flow  into  the  same,  that,  on  5th  February 
1851,  divers  laige  quantities  of  water  penetrated  and 
buiBt  through,  and  ^flowed  out  of  and  from,  the  said 
sewer  or  watercourse  of  defendants  into  the  said  cellar 
of  plaintiflv  ai^d  then  greatly  damaged  and  injured  the 
same,  and  also  then  damaged  and  destroyed  divers  large 
quantities  of  groceries  and  other  goods  of  plaintiff  then 
lawfully  being  in  the  said  cellar,  in  the  way  of  the 
plaintiff's  said  trade. 

There  was  a  second  count  making  a  similar  complaint 
as  to  two  houses  of  plaintiff,  laying  the  damage  by  the 
water  on  4th  February ^  1852. 
Plea :  Not  guilty.  Issue  thereon. 
On  the  trial,  before  Erie  J.,  at  the  Liverpool  Summer 
Assizes,  1853,  it  appeared  that  the  defendants  were 
owners  of  two  houses  occupied  by  the  plaintiff  as  their 
tenant;  he  having  taken  from  them  one  house  in  1845, 

VOL.  III.  K  E.   &   B. 
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1854.  and  the  other  in  the  summer  of  1861.  About  twenty 
j^j^Q^  yeare  ago,  the  defendants,  for  their  own  accommodation 
Q  ^'  and  convenience,  constructed  a  sewer,  which  carried  off 

the  water  from  a  reservoir  belonging  to  them :  and  they 
had  since  then  kept  and  continued  it  for  their  own 
accommodation  and  convenience,  down  to  the  February 
of  1852.  In  February  1861,  the  water  from  this  sewer 
flowed  into  the  cellars  of  the  house  so  constructed, 
occupied  by  the  plaintiff;  and  again,  in  February  1862, 
the  water  flowed  into  the  cellars  of  both  the  houses  then 
occupied  by  him.  On  each  occasion,  much  damage  was 
done  by  the  water :  and,  for  the  plaintiff,  it  was  con- 
tended that  this  was  owing  to  the  faulty  construction  of 
the  sewer.  The  counsel  for  the  defendants  contended 
that,  even  supposing  this  to  be  so,  the  plaintiff  had  no 
cause  of  action  against  the  defendants,  he  having  taken 
the  houses  from  them  with  all  their  faults,  and  it  not 
being  suggested  that  he  was  ignorant  of  the  state  of  the 
sewer.  The  learned  Judge  desired  the  jury  to  say 
whether  the  sewer  was  constructed  with  proper  care 
and  skill ;  and  they  found  that  it  was  not.  His  Lord- 
ship then  directed  a  verdict  for  the  plaintiff. 

In  Michaelmas  Term,  1853,  Knowles  obtained  a  rule 
Nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

Hugh  Hill  and  J.  A.  Russell  now  shewed  cause.  It 
may  be  questioned  whether  the  plea  lets  in  the  objection 
urged  for  the  defendants.  But,  on  the  general  merits, 
the  defendants  are  responsible.  The  plaintiff,  though 
he  had  but  a  limited  interest  derived  trom  the  defend- 
ants, had,  during  the  continuance  of  such  interest,  the 
same  right  against  them  as  he  would  have  had  if  he  had 


XVn.   VICTORIA. 


131 


purchased  the  fee  from  them.     In  Tenant  v.  Goldwin  (a),        1864. 

where  it  was  decided  that  the  owner  of  a  house  may       Alston 

muDtain  an  action  against  the  owner  of  the  adjacent       Qbant. 

house  for  default  of  a  party  wall  between  the  two  which 

the  latter  is  bound  to  repair.  Lord  HoU  says :  "  If  a  man 

has  two  houses  contiguous,  and  one  has  a  house  of  office, 

which  is  separated  from  the  cellar  of  the  other  by  the 

wall,  which  keeps  in  the  filth  of  the  house  of  office,  and 

he  sell  that  house,  the  vendee  must  keep  in  the  filth  of 

the  house  of  office,  so  as  it  shall  not  run  in  upon  the 

other  house :"  and  he  adds :  ^'  and  it  would  have  been 

all  one  if  the  vendor  had  sold  the  house  with  the  cellar, 

then  he  must  have  kept  the  wall  of  the  house  of  office 

so  as  to  have  kept  the  filth  in ;  for  every  man  must  take 

care  to  do  his  neighbour  no  damage."    There  can,  as  to 

this,  be  no  difference  between  letting  and  selling.     The 

general  principle,  that  no  one  shall  derogate  fix>m  his 

own  act,  applies.     The  right  of  an  occupier  to  recover 

against  his  neighbour  for  negligence  occasioning  damage 

is  illustrated  by  Vanghan  v.  Menlave  (&).     In  Cooper  v. 

Barber  (c)  Lawrence  J.  held  that,  if  an  owner  of  land 

has  had  immemorially  a  watercourse  whence  the  water 

penetrates  into  his  neighbour's  soil,  doing  no  visible 

harm,   and   the   neighbour  afterwards  builds  a  house 

which  is  injured  by  the  water,  an  action  lies. 

Knowles  and  Holland^  contra.  No  time  can  be  pointed 
out  at  which  the  defendants  did  an  unlawful  act.  They 
had  a  right  to  make  the  sewer,  however  faultily,  while 
it  injured  only  their  own  property:  and  they  were 
entitled  to  subject  the  two  houses,  before  they  were  let, 

(a)  2  Ld,  Eaym,  1089;   S,  C.  1  Saik.  21,  360.        (6)  3  New  Cu,  468. 
(e)  3  Taunt.  99. 

K    2 
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1854.  to  tl^c  inconvenience.  They  incurred  no  new  ( 
Alston  letting  the  houses.  In  Gale  an  Easements^ 
Grant  ^^^  edit.),  it  is  said,  speaking  of  servitudes :  "  T« 
with  right  this  permanent  alteration  of  the  qus 
two  heritages,  the  consent  of  the  owner  of  the  : 
tenement,  in  the  manner  appointed  by  law,  is  ne< 
but  where  the  land  benefited  and  the  land  bu 
belong  to  the  same  owner,  he  may  change  the  c 
of  the  several  parts  at  his  will,  and  his  express 
evidenced  by  his  acts  must  at  least  be  as  e 
to  impress  a  new  quality  upon  his  inheritance 
implied  consent  arising  from  his  long  continued 
escence/'  Suppose  a  man,  having  a  manufactory 
would  be  a  nuisance  to  any  one  dwelling  on  hi 
but  to  no  one  else,  lets  off  a  part  of  the  land  :  < 
lessee  complain  of  the  nuisance  ?  [Lord  Campbei 
Do  you  suppose  the  nuisance  to  arise  from  an  in 
use  of  the  manufactory  ?]  Suppose  it  improper 
as  concerns  the  creation  of  the  nuisance.  The 
of  a  house  is  not  bound,  as  between  himself  a 
lessee,  to  perform  all  the  repairs  which  he  cann 
on  the  lessee  to  perform ;  Arden  v.  PuUen  (a) 
though  he  must  not  practice  deceit,  is  he  bound 
close  to  his  lessee  the  ruinous  state  of  the  house, 
indeed  he  knows  that  the  lessee  takes  the  ho 
consequence  of  a  belief  that  it  is  sound;  Keates  i 
Cadogan  (i),  Hart  v.  Windsor  (c).  If  the  defc 
here  had  bought  the  house  while  their  sewer  e 
the  union  of  the  property  would  have  put  an 
any  right  of  the  purchased  house  to  be  protecte 
the  sewer :  then,  if  the  house  were  let  again,  it 

(a)  10  M,^  W.  321.  (6)  10  Gw.  B.  59 

(e)  12  M.  $-  W.  68. 
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be  let   without  the  right ;  RMns  v.  Barnes  (a).     The        1854. 
decision  in  Tenant  v.  Goldwin  (J)  is  inapplicable :    but       Alston 
Lord  Holfs  dictum  is  relied  on.     Possibly,  in  the  case       gbant. 
of  a  privy,  where  the  nuisance  is  augmented  by  con- 
tinual new  creation  of  filth,  the  law  may  be  as  there 
suggested :  Mr.  Gale,  however,  appears  to  consider  the 
dictum  as  questionable,  on  the  principles  oi  English  law, 
and  suggests  that  it  was  founded  on  the  civil  lave.     The 
defendants  were  bound  to  keep  the  sewer  in  as  good 
repair  as  it  was  in  at  the  time  of  the  letting :  but  that 
duty  does  not  carry  with  it  a  liability  to  make  it  more 
sound  than  it  was  when  first  constructed;   Regina  v. 
Cbiwartk  (c).     If  there  was  no  nuisance  at  first,  there 
cannot,  after  the   letting,  be  a  nuisance  by  relation ; 
AurA  V.  BasUrfie1d{dy 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
must  be  discharged.  Mr.  Knowks*s  reasoning  would 
have  been  conclusive  except  for  the  fact  that  the  sewer 
was  improperly  constructed^  Had  the  sewer  been  made, 
before  the  houses  were  let  to  the  plaintiff,  in  the  way  in 
which  a  prudent  man  would  deal  with  his  own  property, 
then,  whatever  inconveniences  followed,  the  lessee  must 
have  submitted  to  them.  But  here  the  sewer  was  im- 
properly constructed  at  first :  and,  when  the  defendants 
let  the  bouse,  a  duty  was  imposed  upon  them  of  not 
allowing  that  to  continue  which  till  then  had  been 
rightfiiL  To  do  so  was  a  derogation  firom  their  own 
act  iu  letting.  To  keep  the  sewer  in  a  dangerous  state, 
when  it  could  be  remedied,  was  a  wrong,  giving  a  right 
of  action  ;   and  the    plaintiff  purchased  the  right  of 

(a)  Hob.  131  (5th  «d.).  (6)  2  Ld.  Ra^m.  1089. 

(e)  I  Saik.  359.  (d)  4  Com.  B.  783. 
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1854.  enforcing  this.  Lord  Holfs  authority  seems  to  me 
Alston  express.  When  the  houses  were  in  the  same  hands,  no 
GB4NT  ^"^y  could  arise :  but  a  duty  arose  when  one  house  was 
sold.  It  cannot  be  said  that,  when  the  houses  were  in 
possession  of  the  same  person,  any  new  quality  was 
impressed  upon  either,  and  that  the  purchaser  of  the 
one  was  ever  after  to  submit  to  the  nuisance.  Lord 
Holt's  illustration,  which  I  take  to  be  good  law,  applies : 
and  the  continuance  of  a  sewer,  improperly  constructed, 
is  a  wrong  for  which  an  action  lies. 

Cbompton  J.  (a).     I  am  quite  of  the  same  opinion. 
The  action  is  brought  against  a  neighbour  for  the  way  in 
i  which  he  keeps  a  sewer.    It  is  admitted  that  he  kept  and 

continued  it  as  originally  constructed.  That  is  a  legal 
mode  of  saying  that  he  does  more  than  legally  let  it  alone ; 
he  continues  the  use  of  it  He  is  therefore  prim&  facie 
liable.  Then  it  is  suggested  that  the  houses  injured  once 
belonged  to  the  defendants,  and  were  let  by  them  to  the 
plaintiff.  Had  the  plaintiff  agreed  to  take  the  houses 
with  all  nuisances,  that  should  have  been  pleaded :  but 
I  do  not  see  how  that  could  be.  An  analogy  seems  to 
be  suggested  from  the  law  of  easements.  When  a  par^ 
enjoys  two  houses,  and  then  grants  one  away,  it  is 
generally  implied  that  he  grants  all  easemetits  necessary 
for  the  enjoyment  of  the  bouse  granted.  Mr.  Gale 
appears  to  treat  this  as  a  grant  created  or  implied  by 
necessity.  But  that  is  not  at  all  like  the  case  where  a 
party  keeps  in  his  hands  a  nuisance :  ^he  right  to  have 
•  water  flowing  into  a  neighbour's  house  from  an  ill  con- 
structed sewer  is  nothing  like  an  easement.     The  case 

(a)   Cokridyt  J.  had  left  tbo  Court 
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therefore  is  quite  different  from  those  which  have  been  2854. 

decided  upon  the  implication  arising  from  the  grant  of  r 

a  dominant  tenement.      The  Judse,  therefore,  left  this  ^  ▼• 

^^  '  *  Grant. 


rightly  to  the  jury ;  for  it  was  agreed  that  the  sewer 
was  kept  and  continued  as  it  was  originally  constructed. 

Erle  J.  This  is  an  action  arising  upon  the  rights  of 
drainage.  The  plaintiff,  though  tenant  to  defendants, 
had  as  against  them  the  rights  of  an  ordinary  neighbour. 
It  seems  to  me  that  a  right  is  cast  on  one  neighbour 
not  to  injure  another  in  his  ordinary  enjoyment.  The 
plaintiff  had  a  cellar  filled  with  goods:  his  ordinary 
enjoyment  of  that  included  its  not  being  filled  with 
water.  The  defendants  bring  water  down  a  sewer:  that 
they  might  do:  but,  if  ordinary  care  is  not  taken,  and 
by  reason  of  such  want  of  care  the  water  gets  into  the 
plaintiff*8  cellar,  and  does  damage,  it  seems  no  answer 
to  say  that  the  plaintiff  came  into  the  house  with  the 
knowledge  that  the  nuisance  was  going  on.  If  a  consent 
on  the  part  of  the  plaintiff  had  been  set  up,  there  would 
have  been  a  question  for  the  jury:  but  there  was  no 
ground  for  thinking  that  the  plaintiff  expected  his  cellar 
to  be  overflowed. 

Rule  discharged. 
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Thwsfiay, 
January  1 6th. 


Where  a  lull 
of  exchange 
has  once  been 
flo  delivered 
in  payment  on 
account  of  a 
debt  as  to  raise 
an  implication 
of  a  promise 
to  paj  the 
balance,  the 
Statute  of 
Limitations  is 
answered,  as 
from  the  time 
of  such  de- 
livery, what- 
ever aifter- 
wards  be- 
comes of  the 
bill:  the 
promise  im- 
plied  from 
such  delivery 
not  beinff, 
within  the 
meaning  of 
Stat  9  G.  4. 
e,  14.  «.  ]., 
*'  an  acknow- 
ledgment or 
promise  by 
words  011^,** 
and  the  word 
"payment" 
in  the  proviso 
in  that  section 
being  used  in 
the  popular 
sense,  so  as  to 
include  a 
giving  and 
taking  of  a 
negotiable 
instrument  on 
account  of  a 
debt,  as  well 
•A  a  giving  and 


TuRNEY  against  Dodwell. 

"PIRST  count  on  a  promissory  note,  by  payee  against 
maker.  Second  count  on  a  bill  of  exchange,  by  draiver 
against  acceptor.  Pleas :  To  first  count,  the  Statute  of 
Limitations.  Issue  thereon.  To  the  second  count,  pay- 
ment into  Court ;  which  plaintiff  took  out  of  Court. 

On  the  trial,  before  Jervis  C.  J.,  at  the  last  Bedford^ 
shire  Summer  Assizes,  it  appeared  that  the  note  was  more 
than  six  years  due,  but  that,  within  six  years,  the  plaintiff 
drew  the  bill,  the  subject  of  the  second  count,  and  the 
defendant  accepted  it  on  account  of  part  of  the  debt 
due  upon  the  note.  The  learned  Judge,  in  his  report 
of  the  trial  to  the  Court,  stated  that,  it  being  admitted 
^^  that  the  bill  was  given  as  apart  payment  of  the  note," 
he  was  of  opinion  that  the  plea  of  the  Statute  of  Limi- 
tations was  answered,  and  directed  a  verdict  for  the 
plaintiff,  with  leave  for  the  defendant  to  move  to  enter 
a  verdict  for  him.  It  was  however  agreed,  by  the  counsel 
on  both  sides,  that  the  admission  at  the  trial  was  that 
the  bill  was  given  and  taken,  in  the  ordinary  way,  on 
account  of  part  of  the  consideration  of  the  note,  and 
not  in  absolute  satisfaction  of  so  much  of  it ;  and  that 
the  learned  Judge  in  his  report  must  be  taken  to  have 
used  the  word  payment  in  that  sense. 

G'MaUey^  in  last  Michaelmas  Tcrm^  obtained  a  rule 
Nisi  according  to  the  leave  reserved. 

taking  of  it  in  satisfaction  of  the  debt. 
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D.  Bower  and  Wroth  now  shewed  cause  (a).     Any-        1854. 
thing  taken  in  reduction  of  the  debt  is  payment ;  Hooper      xubnby 
V.  Stevens  (ft),  Hart  v.  Nash  (c).     [Erk  J.     There  can     dodwell. 
be  no  doubt  of  that,  if  the  bill  was  taken  in  payment, 
in  the  sense  that  it  was  accepted  by  the  creditor  as 
equivalent  to  so  much  money.     How  was  the  fact?] 
(The  report  of  the  Chief  Justice  was  referred  to ;  but  it 
was  explained,  as  before  stated,  that  the  bill  was  taken 
on  account  of  part  of  the  debt,  and  not  as  an  absolute 
satisfaction  of  it.)    The  taking  of  a  bill  on  account  of 
part  of  the  debt  takes  the  ease  out  of  the  Statute  of 
Limitations.  Before  Lord  Tenterdens  Act  (9  G.  4.  c.  14.) 
it  clearly  would  have  done  so,  as  being  an  acknowledg- 
ment from   which  a  new  contract  to  pay  would   be 
implied  ;    Tanner  v.    Smart  (d).      Then  stat  9  G.  4. 
c  14.  s.  1.  enacted  **  that  no  acknowledgment  or  pro- 
mise by  words  only  shall  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract"  for  this  purpose.     But 
the  acknowledgment  by  giving  a  bill  is  not  ^^  by  words 
only  ;"*  Cleave  v.  Jones  (e).    The  section  then  contains  a 
proviso  **  that  nothing  herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any  payment*'  of  part 
of  a  debt     At  all  events,  when  the  bill  was  satisfied  by 
the  payment  into  Court,  it  became  a  satisfaction  of  part 
of  the  debt  upon  the  note ;  and  payment  of  a  bill  relates 
back  to  the  time  of  giving  the  bill ;  Irvinff  v.  Veitch  {g). 
In  Gowan  v.  Forster(h)  it  was  held  that  the  implied 
promise  was  at  the  time  of  the  giving  of  the  bill ;  and, 

(a)  Before  Lord  Can^Ml  C.  J.,  Coieridge,  Erie  and  CrompUm  Ji. 
(6)  A  A.^E,  71.  (c)  2  C,  M.  §■  R.  337. 

{d)  6  B.^a  603.  (e)  6  Exch.  573. 

(g)  3  M.  ^  r.  90.  (A)  3  B.  ^  Ad.  507. 
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1854.       that  being  oat  of  time,  the  plaintiff  failed.      A  bill  g\ 

»I.p^j,gY      **on  accoant"  of  a  debt,  as  the  words  were  understood 

DoowBLL      Kearslahe  v.  Morgan  {a\  is  payment  within  the  ordin 

use  of  the  word;  MaUlardY.  TheDuheofArfff/le{b%  G^ 

JUhs  V.  Owen  (c),  Behhaw  v.  Bu$h  (d).     Giving  a  bill 

exchange,  without  notice  of  an  act  of  bankruptcy,  ^ 

a  payment,   protected   under  the   old   Bankrupt    Ai 

1  Ja.  1.  c.  15.  s.  14.;   fFUkins  v.  Casey  (e)i  that  is,  whc 

made  on  account  of  a  debt,  according  to  the  limitatio 

laid  down  in  Bishop  v.  Crawshay  (p), 

O'MaUeyy  in  support  of  the  rule.     In  all  the  case^ 
referred  to  in  which  the  giving  of  a  bill  has  been  held  to 
take  a  case  out  of  the  statute,  the  bill  has  been  honoured. 
In  such  a  case  it  is  not  disputed  that  there  has  been  a 
part  payment     It  is  said  that  the  payment  into  Court 
is  equivalent  to  honouring  the  bill :  but  a  payment  or 
acknowledgment  in  any  shape  takes  the  case  out  of  the 
statute,  because  a  (resh  contract  arises;  and,  supposing 
that  a  promise  can  be  implied  from  payment  into  Court, 
it  is  a  promise  after  action  commenced  and  too  late; 
Bateman  v.  JPinder  (h).     The  real  point,  therefore,  is 
whether,  when  a  bill  is  given  on  account  of  a  debt,  and 
dishonoured,  that  is  payment     If  taken  absolutely  in 
satisfaction,  so  that  the  remedy  is  on  the  bill  alone,  and 
no  longer  on  the  consideration,  as  is  often  the  case  where 
the  bill  is  the  acceptance  of  a  third  party,  doubtless  it 
may  be  payment ;  especially  where  the  creditor  has  made 

(c)  6  T.  R.  513.  (»)  6  Af.  ^  G.iO. 

(e)  \3M.^  IF.  58.  (d)  11  Cm,  B.  191. 

(«)  7  7.  R,  711.  (g)  3B,^C.m, 

(A)  3  Q.  B.  574. 
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the  bill  his  own  by  laches;  but  in  the  present  case  the        ]854. 
defendant  coald  not  have  proved  a  plea  of  payment     It 
seems  not  within  the  exception  in  stat.  9  O,  4.  c.  14. 
«.  I. ;  Gawan  v.  Forster(a\  Foster  v.  Dawber(b). 

Cur,  adv.  vvU. 

Lord  Campbbll  C.  J.,  on  a  subsequent  day  in  this 
term  {January  27th)^  delivered  judgment 

The  only  question  in  this  case  was.  Whether  a  part 
payment  by  a  bill  of  exchange  drawn  by  the  plaintiff 
and  accepted  by  the  defendant  was  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations?  The  circum- 
stances, under  which  the  acceptance  was  given,  were 
such  as  to  shew  that  the  payment  was  made  as  a  part 
payment  of  the  whole  amount  due,  so  as  to  raise  the 
implication  of  a  fresh  promise,  and  therefore  to  be  an 
answer  to  the  defence  of  the  Statute  of  Limitations,  if 
the  part  payment  by  bill  were  a  part  payment  within 
Stat  9  G.  4.  c.  14.  It  was  said  on  the  part  of  the 
defendant,  and  we  think  correctly,  that  we  ought  to 
assume  that  the  payment  in  question  was  not  an  absolute 
payment  in  satisfaction,  so  as  to  be  a  dischaige  if  the  bill 
were  dishonoured.  If  the  payment  had  been  one  in 
absolute  satisfaction,  no  question  could  have  arisen :  and 
we  have  therefore  to  consider  whether  this  payment,  in 
the  usual  manner  in  which  bills  of  exchange  are  given 
and  taken  in  payment,  is  a  payment  within  the  proviso 
of  Stat  9  Cr.  4.  c.  14.  «.  1.,  by  which  the  effect  of  part 
payment  is  preserved.  The  counsel  for  the  defendant 
referred  us  to  the  case  of  Gawan  v.  Fonter  (a),  where  a 
doubt  was  expressed  as  to  whether  the  drawing  of  a  bill 
was  a  sufficient  acknowledgment  within  stat  9  G.  4. 

(a)  3  ^.  4*  Ad.  507.  (6)  6  ExcK  839. 


▼. 
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1854.  ^'  ^4.,  and  to  the  case  of  Foster  v.  Dawber  (a),  where 
ToRN£Y~  ^^®  Court  of  Exchequer  thought  that,  under  the  circum- 
stances, no  promise  to  pay  any  balance  could  be  implied 
in  the  particular  case :  but  there  is  nothing  to  shew  that 
they  thought  that  a  part  payment  by  bill  might  not  be 
an  acknowledgment  to  take  the  case  out  of  the  Statute 
of  Limitations  as  to  the  remainder.  On  the  other  hand, 
in  the  case  of  Irving  v.  Veitch  (A)  the  expressions  used 
by  the  learned  Barons  lead  us  to  suppose  that  they 
thought  such  part  payment  by  bill  sufficient  In  both 
Gowan  v.  Farster  (c)  and  Irving  v.  Veitch  (b)  it  was 
unnecessary  to  determine  the  point  now  in  question,  as 
the  Courts,  most  properly,  held  that  the  acknowledgment, 
if  any,  was  at  the  time  of  delivering  the  bills  in  part 
payment,  and  not  at  their  subsequent  payment  by  the 
parties  on  whom  the  bills  in  those  cases  were  drawn. 
At  the  trial  in  the  present  case,  the  Lord  Chief  Justice 
of  the  Common  Pleas  held  that  the  part  payment  was 
sufficient  to  take  the  case  out  of  the  Statute  of  Limita- 
tions: and  we  entirely  concur  in  that  niling.  Before 
Stat.  9  G.  4.  c.  14.  such  a  part  payment  was  clearly 
sufficient  to  take  the  case  out  of  the  Statute  of  Limita- 
tions, as  amounting  to  an  acknowledgment  of  the  balance 
being  due ;  and  the  real  question  is,  whether  such  pay- 
ment by  bill,  though  not  received  in  absolute  satisfaction, 
is  not  a  payment  within  the  proviso  in  that  statute. 
The  effect  of  giving  a  bill  of  exchange  on  account  of  a 
debt  is  laid  down  by  Mr.  Justice  Mauk  in  the  recent 
case  of  Bebhaw  v.  Bush  (ef ),  approving  the  doctrine  of 
the  Chief  Baron  in  Griffiths  v.  Owen  (e)  and  of  Baron 

(a)  6  Exch.  839.  (5)  Z  M.  ^  W,  90. 

(c)  3  B.§r  Ad.  607.  (d)  11  Com.  B,  205. 

(0  13   M.  Sr  W  64. 
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Aldersan  in  James  ▼.  ffUliams  (a).  In  all  those  au-  ig54, 
thorities  snch  a  delivery  of  a  bill  is  laid  down  as  a  tchney 
condmanal  payment  We  do  not  see  why  its  immediate 
operation,  as  an  acknowledgment  of  the  balance  of  the 
demand  being  due,  is  at  all  affected  by  its  operation  as 
a  payment  being  liable  to  be  defeated  at  a  future  time. 
The  statute  intending  to  make  a  distinction  between 
mere  acknowledgments  by  word  of  mouth  and  acknow- 
ledgments proved  by  the  act  of  payment,  it  surely  cannot 
be  material  whether  such  payment  may  afterwards  be 
avoided  by  the  thing  paid  turning  out  to  be  worthless. 
The  intention,  and  the  act  by  which  it  is  evinced,  remain 
the  same. 

We  think  that  the  word  payment  must  be  taken  to 
be  used  by  the  Legislature  in  a  popular  sen6e,  and  in 
a  sense  large  enough  to  include  the  species  of  pay- 
ment in  question:  and  we  should  think  the  acknow- 
ledgment of  liability  as  to  the  remainder  of  the  debt 
not  at  all  altered  by  the  fact  of  the  notes  by  which  it 
was  paid  turning  out  to  be  forged,  or  of  the  coin  turning 
out  to  be  counterfeit.  In  all  these  cases  the  force  of  the 
acknowledgment  is  the  same;  and  the  payment  is,  we 
think,  a  sufficient  payment  within  the  words  of  stat 
9  G.  4.  c.  14.  In  MaiUard  v.  The  Duke  of  Argyle  (&) 
the  Court  of  Common  Pleas  distinctly  held  that  the 
word  payment^  as  applicable  to  a  transaction  of  this 
kind,  even  where  used  in  a  plea,  did  not  mean  payment 
in  satisfaction,  but  might  be  treated  as  used  in  its 
popular  sense ;  and  Mr.  Justice  Mauleva  that  case  says: 
^  Payment  is  not  a  technical  word ;  it  has  been  imported 
into  law  proceedings  from  the  exchange,  and  not  from 
law  treatises.     When  you  speak  of  paying  in  cash,  that 

^a)  13  3f.  ^  W,  828,  833  (6)  6  Af.  ^  G,  40. 
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1854.  means  in  satisfaction,  bat  when  by  bill,  that  does 
XuiwKY  import  satisfaction,  unless  the  bill  is  ultimately  t« 
DoowELL  "P**  ^°  Bebhaw  v.  Bush  (a)  the  Lord  Chief  Justic 
the  Common  Pleas,  in  speaking  of  a  transaction  of  i 
natnre,  says:  **  The  real  answer  is,  that,  upon  this  recc 
you  have  been  paid  your  debt ;"  and  in  the  very  rep 
now  before  us  the  learned  Lord  Chief  Justice  calls  t 
present  transaction  a  part  payment 

In  mercantile  transactions  nothing  is  more  usual  than 
stipulate  for  a  payment  by  bills  where  there  is  no  iotentic 
of  their  being  taken  in  absolute  satisfaction.    We  are  satis 
fied  that  a  transaction  of  this  nature  is  properly  describe< 
by  the  word  payment,  and  that  it  is  clearly  within  thi 
class  of  acknowledgments  intended  to  be  unaffected  by 
the  statute ;  and  we  are  satisfied  that  there  is  no  reason 
whatever  to  restrict  the  expression  in  the  statute  to  that 
species  of  payment  which  imports  a  final  satisfaction.  The 
defendant's  case,  which  rested  entirely  on  the  proviso  in 
Stat.  9  G.  4.  c.  14.  s.  L  being  so  restricted,  therefore  fails 
in  its  foundation:   and  we  think  that,  where  a  bill  of 
exchange  has  once  been  so  delivered  in  payment  on 
account  of  the  debt  as  to  raise  an  implication  of  a 
promise  to  pay  the  balance,  the  Statute  of  Limitations 
is  answered,  as  from  the  time  of  such  delivery,  whatever 
afterwards  takes  place  as  to  the  bill. 

The  ruling  of  the  Lord  Chief  Justice  at  the  trial 
being  in  our  opinion  perfectly  correct,  this  rule  must 
be  discharged. 

Rule  dischaif^ed. 

(a)  11  Com.  B.  197, 
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1864. 


The  Queen  against  John  Hartley.  Monday. 

January  16th. 

Ti/fANlSTYy  in  last  Term,  obtained  a  rule  Misi  calling  Where  a  per. 

on  Hartley  to  shew  cause  why  an  information  in  elected  to  a  ^ 

the  nature  of  Quo  warranto  should  not  be  filed  against  has^opted^ 

hira  for  the  office  of  councillor  of  the  borough  of  Wahc  oVceSftilt'' 

field,  YarhMhire.  ^^t  90^^  will 

"^       '  not,  m  making 

a  rule  abaolate 
by  hia  content 

C  Mihoardj  on  behalf  of  the  defendant      The  de-  for  a  quo  war- 

-J  1     .        t  1  1  .  .  1       rtoito,  make  it 

fenoant  now  admits  that,  through  a  miscarnage  on  the  one  of  the 
part  of  the  presiding  officer,  the  election  was  void.    He  reUtor  should 
therefore  does  not  oppose  the  rule  being  made  abso-  peDceBof^die 
lute,  with  costs  up  to  the  present  time;  but,  as  he  is  andTwWmer, 
williuff  to  resiini  or  disclaim,  the  Court  will  make  it  one  though  the 

^  -^  '  person  in  pos- 

of  the  terms  of  the  rule  that  any  further  proceedings  session  of  the 

•^  r  o     office  does  not 

should  be  at  the  cost  of  the  relator.    This  was  done  in  defend  it»and 

offers  to  under- 

Begina  v.  Morton  (a).      [^Crompton  J.     That  case  has  take  to  disclaim 
been  departed  from  in  Regina  ▼•  Sidney  (&),  before  my  '  '^^ 
brother  Erie,  in  the  Bail  Court,  and  in  Regina  v.  Earn- 
shaw  (c),  in  the  full  Court.   The  reason  is  that,  the  office 

(a)  4  Q.  B,  146.  (6)  2  L,  M.  ^  P.  149. 

(c)  In  this  case.  Sir  F.  Tlusiger,  Attorney  General,  in  AftcAaeAmu  Term 
1H62,  had  obtained  a  rule  tfi  shew  cause  why  an  information  in  the  nature  of 
a  Qno  warranto  should  not  be  issued  against  Eanuhaw  for  exercising  the  office 
ofeoaoctUoroftbe  borough  of  OUAitfM.  Onglingt\JiHiUify'Tetm{Janmary7ld) 
1863,  shewed  cause,  and  proposed  that  the  rule  should  be  made  absolute, 
with  cosU  up  to  the  present  time,  and  that  defendant  should  be  allowed  to 
disclaim  or  resign.  He  mentioned,  besides  the  cases  cited  in  the  text,  an 
ooreported  case  of  Reginay.  AppUyard  (29th  Janwtry,  1851),  and  suggested 
that  there  was  no  plenarty.  Sir  F.  Thetigw^  contni«  was  not  called  on. 
Pv  Cvnoiii  (Lord  CampbtU  C.  J.,  Cokridgt  and  Wightman 3%.).  There 
can  be  no  rssignation,  except  upon  the  assumption  that  the  paHy  resigning 
it  in  office.     Rule  absolute,  in  the  ordinary  terms. 
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The  Queen 

▼. 
Haetley. 
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being  full,  there  must  be  a  formal  information  and 
ouster  to  set  the  corporation  right :  and  then  the  costs 
of  an  information  and  ouster  are  regulated  by  statute. 
We  have  no  power  to  deprive  the  relator,  who  has 
committed  no  fault,  of  the  costs  which  the  law  gives 
him.  Lord  Campbell  C.  J.  I  should  be  much  inclined 
to  assist  the  defendant  to  retire  without  further  expence, 
as  he  seems  innocent ;   but  we  cannot  do  it.] 


Per  Curiam  (a).     The  rule  must  be  absolute,  without 
any  terms. 

Rule  absolute. 

(a)  Lord  Campbell  O.  J.,  CoUrid^e,  Erie  and  Crimen  Js. 


Catheeim;  Dansey  against  Elizabeth  Frances 
Richardson. 


Declaration,      /^  ASE  (a).    Declaration,  averring  that  defendant  kept 

that  defendant,   KJ        r         i«         i  -         u-  i.      i.  -        ,       i     .  . 

being  a  board-  &  boarding  house  m  which  she  was  in  the  habit 

ing  EoiiM- 
keeper,  re- 
ceived plaintiff  with  her  baggage,  for  reward,  as  a  guest  in  defendant's  house,  on  the  terms, 
amongst  others,  that  defendant  should  "  take  due  and  reasonable  care"  of  plaintiff  *&  baggage, 
whilst  in  the  house.  Breach ;  that  by  negligence  of  defendant  and  her  servants  pliuntiff's 
baggage  was  lost.  Pleas :  Not  Guilty ;  and  a  traverse  of  the  receipt  on  those  terms. 
Issues  thereon. 

On  the  trial,  it  appeared  that  plaintiff  was  received,  with  her  baggage,  as  a  guest ;  but 
nothing  was  expressed  as  to  the  care  to  be  taken  of  the  goods.  The  ffoods  were  stolen 
from  the  house  whilst  plaintiff  was  a  guest ;  and  there  was  evidence  that  the  theft  was 
facilitated  by  the  defendant's  servant  having  left  the  front  door  ajar:  and  there  was  also 
some  evidence  that  defendant  was  aware  of  habitual  negligence  of  the  servant  in  this 
respect.  The  Judge  told  the  jury  that  a  boarding  housekeeper  was  bound  to  take  due 
and  reasonable  care  about  the  safe  keeping  of  the  guest's  goods :  which  he  explained 
to  be  such  care  as  a  prudent  housekeeper  would  take  of  the  house  for  the  purpose  of  pTt>- 
tecting  her  own  goods :  that  die  leaving  the  door  ajar  might  be  a  want  of  such  care ;  but 

(a)  The  pleadings  in  this  case  were  made  up  before  the  Common  Law 
Procedure  Act  came  into  operation. 
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"of  receiving  persons,  accompanied  by  their  baggage,  I854, 

apparel,  goods  and  chattels,  as  guests,  to  be  in  the  said  Dansev 

house  found  and  provided  by  the  defendant  with  the  b,chahd9on. 
use  and  occupation  of  rooms,  apartments  and  furniture 

of  the  defendant's,  and  with  meat,  drink,  servant's  at-  fcndant'wM 

tendance  and  other  necessaries  therein,  for  certain  hire  f^r^ir^l"^ 

and  reward,  in  that  behalf  to  be  therefore  paid  by  such  ^^s*"*"? '°  f* 

guests  to  the  defendant"    Averment:  that  plaintiff,  at  jhe  had  herself 

*  been  guilty  of 

the  request  of  "defendant  so  then  keeping  the   said  iomonegiu 
boarding  house,  came  to  and  put  up  at  the  same,  as  keeping  luch 
such  guest  as  aforesaid,  and  then  brought  with  her  unto  knowledge  of 
the  same  certain  personal  baggage  of  her,  the  plaintiff.  Verdict  for 
to  wit"  a  dressing  case.     Averment :  that  plaintiff  then  Not  Guilty  •" 
became  a  guest  on  the  terms   that  defendant  was  to  [he^\hwplcl!^ 
provide  plaintiff  with  rooms,  &c.,  and"  with  meat,  drink,  for^'Jjew^t^l : 
servants,  attendance  and  other   necessaries  therein  as      Held,  by 

the  whole 

aforesaid,  and  to  take  due  and  reasonable  care  of  the  Court,  that  a 

boarding 

said  goods  of  the  plaintiff  whilst  the  same  were  in  the  housekeeper  is 

said  house  and  whilst  the  plaintiff  was  such  guest  therein  keep  a  guest's 

as  aforesaid,  for  hire  and  reward  to  the  defendant  in  tollo^me^^' 

that  behalf:"  and  that  it  then  became  the  duty  of  the  ?Sk^^/;'' 

defendant  to  observe  the  terms  so  set  out.    Breach:  that  *>"*  t^^t  she 

undertakes, 

defendant  and  her  servants  so  negligently  conducted  by  implication 
themselves  that,  through  the  negligence  of  defendant  nothing  is  ex* 
and  her  servants,  the  dressing  case  was  lost.  take  due  and 

proper  care 
of  a  guest's 
baggage ;  and  that  neglecting  to  take  due  care  of  the  outer  door  might  be  a  breach  of  such 
duty,  and  that  so  far  the  direction  was  right. 

£rk  J.  and  Wtghtman  J.  held  that,  unless  the  defendant  herself  was  guilty  of  negligence, 
the  act  of  the  servant,  in  leaving  the  door  ajar,  was  not  one  for  which  defendant  was  respon- 
sible ;  it  oot  being  a  neglect  of  any  public  duty  which  was  owing  to  plaintiff,  and  not  being 
a  breach  of  a  contract  between  plaintiff  and  defendant,  but  merely  negligence  of  the  servant 
towards  his  mistress :  and  that  therefore  the  direction  was  right. 

CoUridfft  J.  and  Lord  Campbell  C.  J.  held  that  the  act  of  the  servant  was,  under  the 
circumstances,  the  act  of  the  defendant ;  and  that  there  was  no  distinction  between  the 
personal  negligence  of  the  defendant,  and  that  of  her  servant  in  her  employment,  the  de- 
fendant being  equally  answerable  for  both  :  and  therefore  tbey  held  that  the  direction  was 
wrong. 

Tie  Court  being  equaUy  divided,  no  new  trial  was  granted. 

VOL.    lU.  L  E.    &    B. 
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18.')4.  Plea  1.     Not  Guilty.     2.  That  defendant  did  not 

j)^j.gi^.Y       keep   such  boarding   house  in  manner  and  form  &c. 

RicHARosoir    *'  "^^^^  plaintiff  did  not  become  such  guest  in  manner 

and  form  &c.    4.  That  plaintiff  and  her  goods  were  not 

received  on   the   terms  in  the  declaration  mentioned. 

On  which  issues  were  joined. 

On  the  trial,  before  Erk  J.,  at  the  Middlesex  Sittings 
in  Hilary  term  1853,  it  appeared  that  defendant  kept  a 
boarding  house,  and  plaintiff  became  a  guest  of  defend- 
ant, but  that  no  terms  were  named  as  to  care  being 
taken  of  her  luggage ;  that  her  dressing  case  was  stolen ; 
and  there  was  evidence,  to  go  to  the  jury,  that  the  thief 
got  at  the  dressing  case  by  entering  through  the  front 
door  of  the  house,  which  defendant's  servant  had  left 
ajar  when  going  on  an  errand  for  plaintiff:  and  there 
was  also  evidence,  to  go  to  the  jury,  that  the  leaving  of 
the  door  ajar  was  habitual  negligence  on  the  part  of  the 
servant,  and  that  defendant  had  kept  him,  knowing 
that  he  was  so  habitually  negligent  The  details  of  this 
evidence  will  be  found  more  fully  stated  in  the  judgment 
of  Coleridge  J.  (a).  The  counsel  for  defendant  objected 
that  there  was  no  evidence  of  the  terms,  put  in  issue 
by  the  fourth  plea.  The  learned  Judge  ruled  that  there 
was  evidence.  The  case  went  to  the  jury:  and  the 
learned  Judge,  in  substance,  told  them  that  a  boarding 
house  keeper  had  not  the  unlimited  liability  of  an  inn- 
keeper, but  was  bound  to  exercise  due  and  reasonable 
care  as  to  the  guest's  property,  to  the  same  extent  which 
a  prudent  person  would  take  of  her  own.  The  effect 
of  the  direction  was  to  leave  to  them  the  question 
whether  the  goods  were  lost  in  consequence  of  the  want 

(a)  Pott,  p.  157. 
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of  siich  care  cm  the  part  of  the  defendant:    and»  in        1854. 

explaining  this,  the  learned  Judge  pointed  out  to  them       Dambey 

that  the  evidence  was  conflicting  on  three  points :  1st.    Richaboson. 

whether  the  loss  was  occasioned  by  the  negligence  of 

the  servant   in   leaving  the  door  ajar;    2d,  supposing 

there  was  such  negligence,  whether  the  defendant  was 

aware  of  any  thing  which  made  it  negligent  in  her  to 

keep  that  servant;  and,  3d,  whether  the  plidntiff  herself 

was  a  party  conducing  to  the  loss.     He  told  the  jury 

that  it  would  not  be  enough,  to  fix  the  defendant,  if 

they  thought  the  servant  was  so  negligent,  unless  they 

answered    the   seeond   question  also  in  the  plaintiff's 

&vour;  and  that  then  the  third  quetions  would  arise. 

Verdict  for  defendant  upon  the  issue  on  the  plea  of 
Not  guilty ;  for  the  plaintiff  on  the  other  issues. 

Chambers^  in  the  same  term,  obtained  a  rule  Nisi  for 
a  new  trial  on  the  ground  of  misdirection. 

In  Easier  Term  1853  (a),  BramweU  shewed  cause, 
and  Pearson  was  heard  in  support  of  the  rule.  The 
Court  directed  a  second  argument :  and,  in  Michaelmas 
term  last  (&),  Bramtedl  shewed  cause,  and  Chambers  was 
heard  in  support  of  the  rule.  The  judgments  render 
any  statement  of  the  arguments  unnecessary  (c). 

Cur,  adv.  vult, 

(a)  ApHiTSOL     Befar*  Lord  Gnnpfteff  C.  J.  and  EHt  J. 

(S)  November  14th.  Before  Lord  CampbOl  C.  J.,  Coleridge,  Wigkimam 
maAKfhJn, 

(c)  In  tddition  to  the  aathorities  noticed  in  the  judgment,  the  following 
«•!•  meotioiied :  5  Bat,  dbr,  366  (7th  ed.).  tit  Maeier  and  Seroani,  and 
Appren^ee  (K)  ;  Middlelon  t.  Fowler  (I  SaUk.  282.) ;  Boeom  r,  Sandfurd 
(2  Sedk.  440;  S.  C.  1  Show.  29.):  Bamee  t.  Ward  (9  Com.  B.  392.); 
CeUeU  ▼.  London  and  North  Weetem  RaUwag  Comjpang  (16  Q.  B,  984.; ; 
Wkiie^,  Humftkerg{\\  Q.  £.43.). 

L  2 
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l8-)4.  In  this  term  {January  30th),  the  Court  being  divided 

1)an»f.y       ^°    opinion,    the    learned    Judges    delivered    separate 
Richa'^dson.  judgments. 

Erie  J.  Erlb  J.     The  declaration  alleges  that   the  plaintiff, 

with  her  goods,  had  been  received  by  the  defendant  in 
a  boarding  house,  on  the  terms,  among  other  things,  of 
taking  due  and  proper  care  of  the  goods;  and  that  they 
were  lost  by  defendant's  negligence.  The  material  pleas 
are :  The  general  issue,  and  a  denial  of  receiving  the 
goods  on  the  terms  alleged. 

The  facts,  as  far  as  they  are  material  to  the  alleged 
misdirection,  are,  that  the  plaintiflF  with  her  goods  had 
been  received  as  a  guest  in  the  defendant's  boarding 
house,  on  terms  for  board  and  attendance,  in  which 
terms  no  mention  was  made  of  goods;  and  that  a 
servant,  going  out  on  a  short  errand  for  her,  had  left  the 
front  door  ajar,  through  which  a  thief  had  entered  and 
stolen  her  goods,  namely  a  dressing  case.  As  to  this 
and  other  matters,  there  was  conflicting  evidence  raising 
several  questions  of  liability  against  the  defendant. 

The  jury  were,  in  efiect,  directed,  as  to  the  part  of 
the  case  now  to  be  considered,  that  the  defendant  was 
not  bound  to  take  more  care  of  her  house  and  the  things 
in  it  than  a  prudent  owner  would  take,  and  that,  if, 
upon  the  conflicting  evidence,  they  found  that  the  door 
was  negligently  left  ajar  by  the  servant,  but  that  this 
was  the  only  evidence  to  fix  the  defendant  with  negli- 
gence, the  plaintiff  would  fail.  And  I  remarked  that, 
if  the  defendant  had  taken  the  requisite  care  to  have 
none  but  trustworthy  servants,  one  act  of  such  negligence 
on  the  part  of  a  servant  would  not  shew  the  want  of  the 
care  of  a  prudent  owner,  as  no  care  could  guard  against 
such  an  event. 
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The    plaintiff  objected  that  in  this  there  were    two       1354. 
misdirections.      First:    in   stating  that    the   keeper  of     ^^^^^^ 
a  boarding   house  was   not   liable  for  a  loss  by  theft  ji,g„^;^j,goN. 
if  the  sole  ground  of  charge  was  that  the  negligence 
of  a  servant  in  thus  leaving  a  door  open  had  given  a       ^''^^    * 
facility  for  the  theft;  and,  secondly,  in  observing  that, 
if  requisite  care  had  been  taken  by  the  defendant  to 
have   none   but   trustworthy  servants,  one  such  act  of 
negligence  by  a  servant,  as  was  in  question,  would  not 
prove  want  of  the  care  which  a  prudent  owner  would 
take.      And  he  contended:    First:  that  the  defendant 
must  be  liable  for  the  loss  by  theft  if  the  servant  negli- 
gently left  the  door  open :  and,  Secondly :  that,'when- 
ever  a  master   is   liable  for  the  act  of  a  servant,  it  is 
contrary  to  the  English  law  to  enquire  whether  he  took 
care  to  have  none  but  trustworthy  servants. 

With  respect  to  the  first  point,  he  relied  upon  the 
liability  of  certain  bailees  for  reward ;  such  as  whar- 
fingerSy^agisters  and  hirers,  who  have'  the  duty,  arising 
from  their  contract  of  bailment,  to  keep  the  goods  with. 
care,  and  to  deliver  them  again ;  and,  if  they,  by  their 
servants,  to  whom  they  may  delegate  their  duty  of  so 
keeping,  are  guilty  of  negligence  contrary  to  their  duty, 
and  the  goods  are  lost  thereby,  they  arc  responsible  to 
the  bailor  for  the  loss.  Thus,  if  the  servant  of  the  hirer, 
leaving  the  stable  door  open,  or  of  the  agister  the  gate 
of  the  field,  or  of  the  wharfinger  the  door  of  the  ware- 
house, makes  the  master  liable  by  reason  of  that  negli- 
gence, he  urged  that  therefore,  by  analogy,  if  the 
defendant's  servant  left  the  house  door  open,  he  made 
his  mistress  liable  by  reason  of  that  negligence.  Fur- 
thermore, he  relied  on  the  liability  of  masters  for  any 
act  of  wrong,  causing  damage  to  another,  done  by  the 
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1854.  servant  in  the  course  of  his  employ ;  finch  as  a  collision 
Dansey  '^  driving :  and  in  considering  this  liability  the  care  of 
Richardson.  *^®  master  in  choosing  trustworthy  servants  is  immaterial : 
and  the  plaintiff  urged  that  the  omission  of  the  defend- 
ant's servant,  by  negligence,  to  shut  the  door  was  analo- 
gous to  the  acts  of  wrong  by  servants,  which,  in  this 
class  of  cases,  have  made  their  masters  liable  for  the 
resulting  damage ;  and  that  the  care  of  the  defendant  to 
have  a  trustworthy  servant  was  therefore  immaterial: 
and  80  this  was  also  a  misdirection. 

But  I  am  of  opinion  that  there  was  no  misdirection. 
The  observations  were  made  with  reference  to  the  con* 
dieting  evidence  of  the  two  parties^  and  were  adapted  to 
the  different  suppositions  arising  upon  that  conflict. 
The  main  principle  was,  that  the  defendant's  duty  was 
performed,  if  she  took  such  care  of  the  house  and  things 
in  it  as  a  prudent  owner  would  take :  this  the  plaintiff 
does  not  dispute.  It  seems  to  me  to  follow,  that  the 
direction  first  complained  of  is  correct;  it  being  an 
application  of  this  principle.  For  the  door  might  be 
left  open,  in  the  manner  alleged,  by  a  servant  without 
any  want  of  any  degree  of  care  on  the  mistress's  part ; 
seeing  that  the  owner  of  a  house  cannot  always  be  at 
the  front  door ;  and,  when  he  is  absent,  the  fact  may 
occur  notwithstanding  every  precaution  on  his  part  to 
prevent  it.  And,  with  respect  to  the  second  observation 
which  is  objected  tOy  it  was  merely  explanatory  of  the 
direction  that  there  would  be  no  liability  for  this  act 
of  negligence,  but  there  might  be  liability  if  the  evi- 
dence proved  other  grounds  for  charging  the  defendant. 
Now,  if  the  direction  as  to  non-liability  was  right,  the 
observation  explanatory  of  it  was  right;  and,  if  it  was 
not,  the  misdirection  is  established  without  reference  to 
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thb  obBervation.      I  therefore   pass  it  without  further       1854. 
notice,  and  proceed  to  the  substantial  question,  which  is,      Danbey 
Whether  the  keeper  of  a  boarding  house  be  liable  to  a  RrcHAJLiMON. 
boarder  for  the  value  of  anj  goods  stolen  from  the  house, 
if  the  negligence  of  a  servant,  towards  the  mistress,  such 
as  an  omiasion  to  shut  the  door  according  to  her  order, 
has  given  a  facility  for  thefl?     Which  question  I  answer 
in  the  negative,  on  the  grounds  that  there  is  no  prece- 
dent or  principle  establishing  such  a  liability ;  and  that 
there  is  no  analogy  between  this  case  and  either  of  the 
two  classes  of  cases  above  mentioned. 

First :  the  absence  of  any  precedent  establishing  such 
a  liability  is  strong  to  shew  its  non-existence ;  for,  if  it 
existed,  the  occasion  for  enforcing  it  must  have  oflen 
occurred.  Boarding  houses  have  been  numerous :  and 
it  is  reasonable  to  suppose  that  thefts  in  them  have  oc- 
curred, which  were  facilitated  by  the  negligence  of 
servants.  Abo^  if  the  keepers  of  boarding  houses  would 
be  liable  on  the  grounds  here  alleged,  so  also  would  the 
letters  of  lodgings,  the  same  reasoning  applying  equally  to 
each ;  and  yet  no  decision  or  dictum  or  treatise  has  been 
found  to  sanction  the  notion  of  this  supposed  liability, 
or  to  give  a  principle  on  which  it  could  rest 

Secondly:  there  is  no  analogy  between  the  present 
case  and  either  of  the  two  classes  of  cases  relied  on  for 
the  plaintiff.  In  the  class  of  cases  relative  to  certain 
bailees  for  reward,  who  are  liable  for  the  loss  of>  the 
goods  if  they  are  stolen  through  the  negligence  of  their 
servants,  the  goods  are  delivered  to,  and  are  in  the  pos- 
seadon  of,  the  bailee,  who,  by  the  contract  of  bailment 
for  reward,  undertakes  a  private  duty  to  the  bailor  to 
keep  them  with  care,  and  to  deliver  them  again ;  and 
this  private  duty  is  the  test  to  ascertain  whether  any 
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1854.        alleged  state  of  facts  amounts  to  actionable  negligence; 
Dansey      ^^^  '^®  question,  whether  given  facts  amount  to  aclion- 
RicHARDsoN.  ^^^^  negligence,  depends  upon  the  legal  duty  owed  to 
the  party  who  affirms  the  negligence  to  be  a  breach  of 
the  duty  owing  to  him  by  the  opposite  party.    But,  in 
the  present  case,  there  is  no  delivery  of  the  goods  of  the 
plaintiff  to  the  defendant ;  there  is  no  contract  by  the 
defendant  to  keep  them  with  care  and  deliver  them 
again  ;  there  is  no  reward  in  respect  of  goods,  the  terms 
being  the  same  for  a  boarder  whether  with  or  without 
goods ;  there  is  no  duty  of  keeping  owing  from  defend- 
ant to  plaintiff,  and,  consequently,  no  measure  by  which 
to  try  whether  any  given  act,  such  as  leaving  a  door 
open,  is  actionable  negligence  contrary  to  that  duty. 
The  goods  of  the  plaintiff  in  this  case  remained  in  her 
possession  and  under  her  controul,  and  were  disposed  of 
by  her  as  she  chose,  without  notifying  what  she  had 
done   to  the  defendant.      The    bailee  for  reward  has 
possession,  and  can  apply  care  to  guard,  and  undertakes 
to  do  so:  the  defendant  had  no  possession  and  could 
apply  no  care  to  goods  which  she  knew  not  of.     The 
decisions   that  a   bailee  by  deposit  is  not  liable  for  a 
theft  by  his  own  servants  unless  there  was  negligence  of 
himself,  are  in  favour  of  the  defendant ;  for  she  had  not 
the  same  duty  to  keep  with  care  as  a  depositary  has, 
not  having  had  the  possession.     In  Faster  v.  Tlie  Essex 
Bank  (a),  cited  from  American  reports  in  Siary  an  Bail- 
ments (&),  and  Finucane  v.  Small  (c),  it  appears  that  the 
servants  of  the  depository  stole  the  deposit,  and    the 
masters  were  held  not  liable.     Now,  if  a  depository  i 

(a)   17  MauachuntU  RtporU,  479. 

(6)  See  sects.  71,  88,  161  (pp.  77,  100.  203.  5th  ed.  ). 

(c)  1  Etp,  N,  P.  C.  316, 
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not  liable  for  an  actual  theft  by  his  servant,  it  seems  to  \S54, 
me  that  he  ought  not  to  be  liable  for  a  theft  facilitated  damey 
bj  the  negligence  of  his  servants.  In  the  other  class  of  RicHA^BDaoM. 
cases,  relied  apon  by  the  plaintiff,  where  the  master  is 
held  liable  for  the  act  of  the  servant,  the  servant  has,  in 
the  course  of  his  employ,  caused  damage  by  a  misfea- 
sance, in  violating  some  public  or  private  right  of  the 
complainant.  The  usual  example  of  this  species  of 
liability  is  in  cases  of  collisions  on  highways,  there  being 
a  public  right  to  the  safe  use  of  highways,  and  a  correla- 
tive doty  not  to  obstruct  that  use ;  and  the  master  who, 
by  himself  or  his  servant,  makes  a  wrongful  collision, 
violates  the  public  right,  and  is  liable  for  the  consequent 
damages;  and,  though  this  doctrine  has  been  said  to 
apply  when  the  servant  is  guilty  of  an  omission  only, 
and  the  damage  arises  from  an  act  of  a  stranger,  as  where 
the  cart  was  left  by  the  servant,  and  a  stranger  struck 
the  horse,  which  backed  into  the  plaintiff's  window; 
/Z&ef^tf  V.  Goodwin  (a):  still  the  true  ground  of  the  decision, 
as  expressed  by  the  Judge  there,  is  that  it  is  a  mis- 
feasance to  place  a  horse  and  cart  without  attendance  in 
a  public  street;  and  the  damage  was  sufficiently  con- 
nected with  that  misfeasance.  Here,  the  defendant  by 
her  servant  had  been  guilty  of  no  misfeasance;  the 
omission  to  shut  the  front  door  violated  no  public  right 
of  the  plaintiff,  and  was  in  no  sense  an  injury  to  her. 
Thus  the  supposed  analogy  between  the  present  case 
and  the  cases  of  misfeasance  by  servants  fails,  from 
the  difference  of  the  acts  complained  of.  It  fails  also 
in  respect  of  the  remoteness  of  the  damage.  In  cases 
of  collision  the  damage  is  immediate  from  the  injury; 
but,  in  the  present  case,  the  thing  complained  of  is  the 

(a)  5  C.  ^  p.  I9U. 
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open  door^  which,  by  itself,  was  harmless;  and  the 
damage  arose  from  the  wilful  trespass  of  a  third  person 
who  entered  and  stole;  and  therefore  the  supposed 
analogji  between  a  mere  omission  to  close  a  door  and 
direct  damage  to  person  or  property  from  wrongful  col- 
lision,  fails  doubly. 

The  unlimited  extent  of  the  liability  for  unknown 
goods,  and  the  impossibility,  to  g^ard  against  all  negli- 
gence in  every  servant,  and    the   unreasonableness  of 
charging  a  party  for  the  loss  of  goods  which  he  never 
was  intrusted  to  keep,  are  strong  against  now  imposing, 
for  the  first  time,  such  an  uncompensated  risk  on  the 
keepers  of  lodging  houses:  and  I  know  of  no  reason  for 
imposing  of  it. 

I  therefore  think  that  the  plaintiff's  rule  for  a  new 
trial  should  be  discharged. 


Wiphtman  J.        WiGHTMAN  J.     This  was  an  action  against  the  de* 
fendant,  who  kept  a  boarding  house,  for  the  loss  of  a 
box  belonging  to  a  guest,  through  the  negligence  and 
want  of  reasonable  care  on  the  part  of  the  defendant 
and  her  servants.    The  declaration  alleged  that  the  plain- 
tiff became  a  guest  in  the  boarding  house  of  the  defend* 
ant,  on  the  terms,  amongst  others,  that  the  defendant 
would  take  due  and  reasonable  care  of  the  goods  of  the 
plaintiff,  whilst  they  were  in  the  house  of  the  defendant, 
for  hire  and  reward  to  the  defendant  in  that  behalf; 
and  that  it  then  became  the  duty  of  the  defendant,  as 
such  boarding  house  keeper,  by  herself  and  her  servants, 
to  take  such  due  and  reasonable  care  of  the  goods  of 
the   plaintiff  whilst   she    remained   as    a   guest  with 
the  goods  in  the  defendant's  house.     No  special  terms 
were    proved   upon  the  trial ;    and  it  did  not  appear 
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that  there  were  any  beyond  such  as  would  be  implied  1854« 
by  law  from  the  rehition  of  boarding  house  keeper  and  BImmy 
guest,  who  waa  to  pay  for  her  board  and  lodging.  Richabdson. 

The  declaration  alleges  that  one  of  the  terms  was  ''to 
take  due  and  reasonable  care  of  the  said  goods  of  the  ^ 
pUdntiff  :**  and  the  first  question  is,  what  d^ree  of  care, 
if  any,  is  required  by  law  of  a  boarding  house  keeper  in 
respect  of  the  property  of  a  guest,  which  is  no  further 
in  the  care  or  charge  of  the  boarding  house  keeper, 
either  actual  or  by  legal  implication,  than  by  being  in 
the  house.  In  the  case  c£  an  innkeeper,  the  property 
of  the  guest  is,  by  legal  implication,  in  the  actual  care 
and  custody  of  the  innkeeper,  who,  by  custom,  is  re* 
sponsible  for  their  safety  at  all  events,  with  some  rare 
exceptions.  In  the  case  of  a  bailee  of  goods  to  whom 
they  are  actually  delivered,  and  who  has  the  care  and 
custody  of  them,  as  in  the  case  of  an  agister  of  cattle,  or 
the  borrower  of  a  horse,  a  certain  degree  of  care  is  re- 
quired in  the  keeping  the  property  which  they  have  in 
their  possession:  and,  in  some  cases  of  bailment,  the 
bailee  is  only  bound  to  take  as  much  care  of  the  goods 
in  his  actual  custody  and  possession  as  if  they  were  his 
own.  I  can  find  no  authority  for  holding  that  a  boarding 
house  keeper  is  a  bailee  of  the  goods  of  his  guest  at  all, 
or  that  he  is  bound  to  take  more  care  about  the  goods  ot 
his  guest,  which  are  no  further  given  into  his  care  than 
by  being  in  his  house  with  the  guest,  than  be,  as  a  pru- 
dent owner,  would  take  with  respect  to  his  own.  If  he 
is  bound  to  no  more  care  than  that,  my  brother  Erie's 
direction  seems  to  me  to  be  perfectly  right  and  well 
warranted  by  the  evidence  in  the  case.  The  utmost 
care  of  a  prudent  owner  might  fkil  from  the  unforeseen 
negligence  or  dishonesty  of  a  servant,  against  which  it 


156 

1854. 
Dansey 

V. 

RICRAR080N. 
Jfiffkiman  J. 


HILARY  TERM. 

might  be  impossible  for  him  to  guard.  If  he  is  guilty 
of  negligence  in  the  selection  of  his  servants,  or  in  keep- 
ing such  as  he  may  well  distrust,  he  can  hardly  be 
considered  as  taking  the  care  of  a  prudent  owner,  and 
on  that  ground  might  be  liable  for  a  loss  occasioned  by 
the  servant's  negligence. 

It  has  been  suggested  that  the  defendant  would  have 
been  liable,  in  case  she  had  herself  negligently  left  the 
door  open,  and  the  property  of  the  plaintiff  had  been 
lost  by  such  negligence :  and  that,  if  she  would  have 
been  liable  in  case  of  her  own  negligence,  she  would  be 
also  liable  for  a  loss  occasioned  by  a  similar  negligence 
of  her  servants.  I  do  not  by  any  means  agree  to  this. 
A  prudent  owner  would  not  himself  leave  the  street  door 
open  and  expose  his  property  needlessly  to  depredation  ; 
but  the  most  careful  owner  cannot  be  secure  against  the 
negligence  of  his  servants;  all  that  he  can  do  is  to 
endeavour  to  secure  such  as  are  careful.  I  may  add 
that  this  appears  to  be  the  first  attempt  to  fix  such  a 
liability  upon  the  keeper  of  a  boarding  house :  at  least 
no  instance  of  such  an  action  as  the  present  was  cited, 
founded,  not  upon  any  special  terms  agreed  upon,  but 
upon  the  mere  relation  of  boarding  house  keeper  and 
guest. 

Upon  the  whole,  it  appears  to  me  that  tliere  is  no  suffi- 
cient ground  for  the  plaintiff  to  complain  of  the  direction 
given  to  the  jury  by  the  learned  Judge,  and  that  the 
rule  should  be  discharged. 


Coleridge  J. 


Coleridge  J.  The  declaration  in  this  case,  which 
has  beeii  already  fully  stated,  alleges,  by  way  of  induce- 
ment, that  one  of  the  terms,*  on  which  the  plaintiff 
became  a  guest  in  the  boarding  house  of  the  defendant, 
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vas  (hat  defendant  would  take  due  and  reasonable  care 
of  the   goods  of  the  plaintiff,  whikt  they  were  in  the 
house  of  the  defendant,  for  hire  and  reward  to  the  de- 
fendant in  that  hehalf^  and  that  it  then  became  the  duty 
of  the  defendant,  as  such  boarding  house  keeper,  by 
herself  and  her  servants,  to  take  such  due  and  reason- 
able care  of  the  goods  of  the  plaintiff  whilst  she  remained 
as  a  guest  with  the  goods  in  the  defendant's  house :  a 
breach  of  this  duty  is  then  assigned,  and  a  loss  of  some 
of  the  plaintiff's  goods  by  the  neglect  of  the  defendant 
and  her  servants  to  take  such  due  and  reasonable  care. 
The   pleas  raise   issues  both   upon  the  duty  and  the 
breach. 

It  appeared  in  evidence  that  the  defendant  was  the 
keeper  of  a  boarding  house,  and  that  the  plaintiff  bad  been 
for  some  weeks  her  guest  in  it,  paying  between  2L  and  3/. 
per  week.  She  had  the  use  of  sitting,  drawing  and 
dining  rooms,  in  common  with  others,  her  own  bed  room, 
her  board,  and  the  attendance  of  the  servants,  among 
whom  were  a  butler  and  page ;  and  these,  when  required, 
went  on  errands  for  the  guests,  and  carried  their  luggage 
to  and  from  their  rooms,  when  they  arrived  and  departed. 
On  the  10th  December  in  the  evening,  the  plaintiff 
was  to  leave  the  house  and  to  dine  before  she  went. 
About  half  past  five,  being  in  her  bed  room,  she  was 
told  dinner  was  ready,  by  one  of  the  men  servants,  to 
whom  she  gave  part  of  her  luggage  to  take  down  stairs; 
and  the  other  servant  afterwards  carried  down  the  re- 
mainder :  all  were  placed  in  the  hall  near  the  fore  door. 
Shortly  before  her  departure,  she  sent  the  butler  out  to 
a  shop  near  for  biscuits;  and  it  was  not  seriously  con- 
tested by  the  defendant's  witnesses  that  this  servant, 
going  out,  left  the  fore  door  ajar,  and  a  thief,  profiting 
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1854.  by  the  opportunity,  entered  and  carried  off  a  box  of  the 
Dansey  plaintiff'Si  containing  valuable  property.  There  was  nc 
RicHAiiDsoN.  evidence  whether  the  defendant  had  received  a  character 
for  carefulness  with  the  butler  when  he  entered  her 
service.  There  was  conflicting  evidence  whether  he 
had  on  former  occasions  left  the  door  ajar,  and,  if  so, 
whether  that  was  within  the  knowledge  of  the  defend- 
ant ;  and  also  whether  any  former  robberies  attributable 
to  the  same  cause  had  occurred. 

Upon  this  evidence,  it  has  been  contended  that  the 
plaintiff  should  have  been  nonsuited,  on  the  ground  that 
there  was  no  duty  on  the  defendant  to  take  such  care  of 
the  plaintiff's  goods  as  alleged  in  the  declaration ;  but, 
unless  it  can  be  established  that  the  defendant  was  not 
bound  to  take  any  care,  it  roust  be  admitted  she  was 
bound  to  take  due  and  reasonable  care.     It  seems  to  me 
perfectly  clear  she  was  bound  to  take  some  care ;  and 
that  my  brother  JSrle  was  quite  right  in  refusing  to 
nonsuit. 

The  more  important  and  more  contested  question 
remains:  what  was  the  extent  of  care  which  was  due 
and  reasonable  under  the  circumstances,  and  whether 
the  defendant  has  failed  in  the  discharge  of  that  which 
was  incumbent  on  her.     If  we  were  to  consider  the 
cases  of  innkeeper  and  boarding  house  keeper  on  prin- 
ciple merely,  it  would  seem  that  the  latter  would  be 
required  to  take  at  least  as  much  care  of  the  goods  of  a 
guest  as  the  former.     Whether  I  am  staying  at  an  inoi 
or  a  boarding  house,  there  is  ordinarily  neither  more 
nor  less  of  an  express  bailment  of  my  goods  to  the 
master  of  the  house :  in  both  cases  the  custody  of  the 
goods,  such  as  it  is,  is  incident  to  myself  being  there  as 
guest;  and  this  is  in  consideration  of  valuable  reward: 
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while  in  the  case  of  the  Innkeeper  there  is,  in  the  absence  1854. 
of  any  lawful  excuse,  a  necessity  to  receive  me,  which  Dansey 
does  not  esist  in  regard  to  the  boarding  house  keeper,  hicha^wmon. 
My  being  received  into  the  house  at  all  is  owing  to  a 
purely  voluntary  contract,  of  which  the  reception  of  my  *"*** 
goods  is  a  necessary  part  (for  it  would  be  simply  absurd 
to  suppose  my  lodging  in  a  house,  and  not  bringing 
with  me  my  clothes  and  articles  of  personal  use);  and  a 
pecuniary  reward  is  the  consideration.  The  liability  of 
the  innkeeper,  as  indeed  other  incidents  to  his  position, 
do  not  however  stand  on  mere  reason,  but  on  custom, 
growing  out  of  a  state  of  society  no  longer  existing;  and 
I  agree  that  it  cannot  be  extended  in  all  respects  to  the 
boarding  house  keeper.  But  the  liability  of  this  last 
must  be  measured  by  what  is  reasonable :  he  receives, 
for  hire  and  reward,  into  his  house  a  guest  with  clothes 
and  personal  chattels ;  he  finds  him  servants  to  attend 
on  lum,  or  he  attends  on  him  himself;  he  supplies  him 
with  food,  prepared  by  himself  or  his  servants;  and  he 
reserves  to  himself  the  general  controul  of  the  house, 
and  undertakes,  in  a  general  way,  for  its  security  from 
without  I  do  not  know  that,  in  measuring  the  liability 
resulting  fix)m  these  circumstances,  it  is  necessary  to 
reduce  it  under  any  one  of  the  five  heads  enumerated 
by  Lord  HM  in  Coffgs  v.  Bernard  (a);  there  may  be, 
no  express  or  independent  bailment  reducible  under  any 
one  of  them:  and  yet  there  may  be  a  liability  where 
they  sustain  damage  or  are  lost  by  the  misconduct  or 
Diligence  of  the  boarding  house  keeper.  It  seems 
therefore  the  right  course,  with  a  view  to  the  present 
to  enquire  for  what  neglects  a  boarding  house 


(«)  2  Ld.  Bap^  909.    See  notes  to  S.  C.\sx\  Smith't  Lead.  Ca.  96. 


160  HILARY  TERM. 

1854.        keeper  will  be  liable  if  they  are  personally  his  own,  and 
Dansky       '^®^  ^^  ^®®  ^^^^  difference,  if  any,  it  will  make  if  they 
RichIedson.  '^^^  ^'^  servants'. 

Now,  if  the  defendant  here  had  neglected  to  give  the 
CMertdge  J.     pij^j^jjigp  ^  ^jyy  y^^^  ^^  wholesome  food,  and  the  plaintiff 

had  become  sick  in  consequence,  if  the  defendant  had 
by  negligence  lost  the  boots  or  shoes,  or  any  articles  of 
the  plaintiff's  dress,  which,  in  the  course  of  attendance 
on  her,  she  had  taken  to  clean,  it  cannot  be  doubted 
that  she  would  have  been  liable  to  make  recompence  in 
damages.  The  defendant  then,  it  must  be  admitted, 
was  bound  in  her  own  person  to  exhibit  ordinary  care 
towards  the  plaintiff  and  her  goods ;  for  ordinary  care 
would  presumably  have  prevented  any  of  these  things 
happening.  If  now  the  jury,  who  decided  the  present 
case,  had  had  to  consider  the  character  of  what  occurred 
in  the  defendant's  house,  supposing  the  defendant  had 
been  without  servants,  or  had  in  the  particular  instance 
attended  on  the  plaintiff  herself,  would  they  have 
thought  that  ordinary  care  had  been  exhibited?  On 
this  supposition  the  facts  would  have  stood  thus:  the 
defendant,  having  placed  the  plaintiff's  goods  near  to 
the  fore  door  in  the  hall,  goes  out  on  a  winter's  evening, 
between  five  and  six,  when  the  light  is  gone,  and  leaves 
the  fore  door  ajar  in  a  street  in  London^  whereby  a  thief 
has  opportunity  to  enter  and  carry  them  away.  Could 
a  jury  have  said  that  that  was  an  act  consistent  with 
ordinary  care?  If  the  door  was  purposely  left  open, 
was  it  or  not  reckless  so  to  do  ?  If  unintentionally,  was 
it  or  not  the  neglecting  of  a  very  simple  and  easy  piece 
of  caution,  the  ascertaining  whether  it  was  open  or  shut? 
I  need  not  say  what  the  answer  of  the  jury  must  have 
been :  it  is  enough  that,  under  such  circumstances,  i( 
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would  have  been  a  proper  question  for  their  conslde-        1854. 

ration. 

Bat  it  will  be  said  that,  in  fact,  here  the  negligence 
was  the  act  of  the  servant     And  therefore  we  are  to 
see  next  what  difference  that  makes  in  the  case.  Waiving     ^*"*'^  ^ 
for  a  moment  the  question  of  liability,  I  think  it  must 
be  admitted  that  the  quality  of  the  act  itself  will  not  be 
altered  by  a  change  of  the  agent :  if  it  would  have  been 
negligence  in  the  mistress,  it  will  not  be  less  negligence 
in  the  servant ;  if  it  would  have  been  no  answer,  in  the 
case  of  the  former,  that  she  had  always  before  and  in 
all  other  respects  been  very  careful,  and  that  this  was  a 
single   instance,  so  in  respect  of  the   servant,  and  as 
against  him,  the  same  excuse  would  not  have  availed. 
The  mistress  might  have  deserved  the  character  gene- 
rally of  a  prudent  housekeeper,  and  the  servant  of  a 
careful  domestic;  yet,  if,   in   the   particular  instance, 
either   had   been   negligent,   and   thereby  injured   the 
plaintiff,  each  must  have  answered  in  damages.     This 
rule  must  prevail  wherever  on  the  maxim  of  respondeat 
superior  the  master  is  answerable  for  the  servant,  whether 
in  the  way  of  commission  or  omission.  /In  no  such  case 
can  the  master  excuse  himself  by  shewing  the  care  he 
had  taken  in  the  selection  of  this  servant,  or  that  ser- 
vant's previous  good  character  and  conduct/  If  AJ*8 
coachman,  being  in  one  instance  careless  or  drunk,  in 
driving  his  master's  carriage  in  his  service  runs  over  A, 
and  B.  sustains  an  injury,   A.  cannot  excuse  himself 
from  answering  for  it  because  he  had  taken  all  imagin- 
able care  in  selecting  him  for  his  servant,  or  because  he 
had  had  the  liest  of  characters  with  him  from  his  last 
employer,  or  because  such  misconduct  in  a  long  course 
of  years  had  never  happened  before.     And  this  is  so, 
you  IIL  M  B.  &  B. 
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1854.       because  he  is  to  answer  for  the  act  as  if  it  were  his  own ; 
j)^^ggy      and,  if  it  were  his  own  act,  excuses  of  this  kind  would 

RicHA^^DWK.  ^  ""availing. 

My  brother  JErle^  at  the  trial,  considered  the  present 
Coitridge  J.  ^ase  not  to  fall  within  this  rule.  He  separated  the 
servant's  alleged  negligence  from  the  defendant's,  and 
so  directed  the  jury,  in  such  terms,  that,  unless  they 
thought  both  concurred  (that  is,  unless  the  servant  were 
negligent  in  the  act  which  he  did,  and  the  defendant 
also  negligent  in  keeping  the  servant),  the  jury  would 
nnderstand  that  they  ought  to  find  their  verdict  for  the 
defendant 

After  much  consideration,  I  cannot  agree  to  this.  It 
seems  to  me  a  novelty  in  the  law,  without  foundation  in 
any  satisfactory  principle,  complicating  the  inquiry  for 
the  jury  very  inconveniently,  and  likely  to  lead  them  to 
unjust  conclusions.  It  will  be  observed  that  1  have  not 
attempted  to  lay  down  any  precise  definition  of  the 
amount  or  kind  of  care  which  the  defendant  was  bound 
to  have  taken  of  the  plaintiff's  goods:  but  let  the  rule 
be  that  she  was  only  bound  to  take  such  as  a  prudent 
householder  would  take  of  his  own  (and  less  than  this  it 
can  scarcely  be),  yet,  if  you  understand  and  apply  that 
rule  in  the  sense  in  which  my  brother  Erk  applied  it, 
it  is  obvious  that  it  is  consistent  with  the  grossest  negli- 
gence, even  misfeasance,  on  the  part  of  the  servant ;  for 
a  mistress,  who  uses  all  ordinary  care  in  the  hiring  and 
overlooking  of  her  domestics,  may  yet  have  careless  or 
wilful  servants,  or  drunken  ones,  or  she  may  unfortu- 
nately have  a  servant  who  is  commonly  sober,  and  yet 
who,  upon  one  occasion,  being  intoxicated,  may  occasion 
great  loss  or  injury  to  the  goods  of  the  guest  in  the 
house;  and  this  may  happen  in  the  performance  of 
services  for  the  mistress  in  her  place,  and  for  which  the 
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mistress  is  paid,  and  yet  the  mistress  will  not  be  answer-        ]854. 

able.     If  the  nile,  so  understood,  be  applicable  to  the       danbby 

case  of  negligence  or  omission,  I  cannot  see,  in  reason,    hj^h/rdson. 

why  it   is    not  equally  applicable  to  misfeasance    and 

conimienon.    The  same  care  may  have  been  taken  in  the 

selection  of  servants  guilty  of  the  latter  in  the  grossest 

d^ree,  as  of  the  former;  and  if  that  care  be  used  the 

master  will  have  done  all  that,  according  to  the  rule,  is 

required  of  him.     But  it  seems  to  me,  the  same  answer 

applies  in  both;    the  guest  is  entitled  to  the  due  and 

reasonable  care  absolutely ;  he  comes  to  the  house,  and 

pays  his  money  for  certain  things  to  be  rendered  in 

return,  among  others  the  care  I  speak  of;  to  him  it  is 

indifferent  whether  the  master  renders  them  in  person 

or  by  a  servant;  it  is  the  master  who  engages  for  them ; 

the  guest  does  not  stipulate  for  wholesome  food,  if  the 

master  has  a  good  and  careful  cook ;  or  a  dry  bed  or 

clean  room,  if  the  housemaid  be  cleanly  and  careful; 

or  punctual  obedience  to  his  orders,  if  the  domestics  are 

civil  and  careful.     He  stipulates  for  all  this  directly  from 

the  roaster,  having  no  controul  himself  over  the  servants, 

and  having  nothing  to  do  with  the  master's  judiciousness, 

or  care,  or  good  fortune,  in  selecting  them.     And  the 

duty  of  the  master  must  be  measured  by  the  same  rule ; 

he  undertakes  to  the  guest,  not  merely  to  be  careful  in 

the  choice  of  his  servants,  but  absolutely  to  supply  him 

with  certain  things,  and  to  take  due  and  reasonable  care 

of  his  goods. 

When  indeed  we  speak  of  taking  the  same  care  of  the 
guest's  goods  as  a  prudent  owner  would  take  care  of  his 
own,  we  do  not  speak  of  a  habit  or  character  generally ; 
bnt  we  apply  it  to  the  particular  instance  upon  which 
the  qnestion  arises  in  judgment.    Occasional  carelessness 
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1854.  of  conduct  is  consistent  with  general  carefiilness  of 
Dansey  character,  though  it  is  not  commonly  found  with  it* 
RicRARDBON.  ^  tnan,  therefore,  may  be  a  prudent  owner,  and  yet  not 
in  every  instance  take  good  care  of  his  own  property. 
The  only  practical  question  therefore  turns  upon  the 
quality  of  the  individual  act  Has  such  care  been  shewn 
in  the  particular  instance,  as  the  party  injured  had  a 
right  to  insist  on  ?  If  it  has  not,  he  must  be  answerable 
who,  expressly  or  impliedly,  has  undertaken  for  a  suffi- 
cient consideration  to  shew  it  It  may  be  said  that  this 
may  sometime^  lead  to  hard  consequences;  and,  no 
doubt,  the  liability  of  masters  for  the  acts  or  omission  of 
their  servants  weighs  heavily  on  them ;  but  the  hardship 
would  be  at  least  equal  if  the  master  were  not  liable ; 
and  it  would  be  attended  with  injustice  too.  If  the 
master  be  morally  innocent,  so  must  the  injured  party 
be  also ;  for  he  cannot  recover,  if  by  his  own  miscon- 
duct or  negligence  he  has  contributed  to  the  loss :  and, 
of  two  innocent  persons,  surely  he  should  suffer  through 
whom  it  is,  by  the  employment  of  another,  the  mischief 
has  been  occasioned. 

I  think  therefore  that  the  case  should  go  down  to  a 
new  trial. 

Lord  Ix>rd  Campbell  C.  J.     After  having  considered  this 

case  very  deliberately,  I  come  to  the  conclusion  that 
the  rule  for  a  new  trial  ought  to  be  made  absolute. 

I  think  that  the  application  for  a  nonsuit  was  properly 
refused,  and  that  the  defendant  was  not  entitled  to  a 
verdict  on  the  fourth  plea,  denying  that  the  plaintiff  was 
received  into  the  boarding  house,  with  her  goods,  on  the 
terms  mentioned  in  the  declaration.  The  declaration 
neither  alleges  a  bailment  into  the  personal  custody  of 
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the  defendant,  nor  charges  an  absolute  duty  to  keep        1354. 
safely.     The  defendant  did  receive  the  plaintiiF  with  her       Dansey 
goods,  on   the   terms  of    providing    her   with   rooms,    b,cha^rd8on. 
furniture,  meat,  drink,  servants'  attendance  and  other 
necessaries,  and  of  taking  due  and  reasonable  care  of  her  CtmpbdlC,  J. 
goods  while  theg  were  in  the  said  house  and  pkdntiff  re^ 
mained  such  guest  therein;  i.  e.  such  due  and  reasonable 
care  as  a  boarding  house  keeper  ought  to  take  of  the 
goods  of  a  guest.     This  by  no  means  amounted  to  the 
care  which  an  innkeeper  is  bound  to  take  of  the  goods 
of  a  guest,  or  the  care  required  of  a  bailee  with  whom 
goods  are  deposited  to  be  safely  kept  and  returned  to 
the  owner ;  although  the  duty,  whatever  the  extent  of 
it  might  be,  was  not  undertaken   gratuitously.     The 
evidence  adduced  by  the  defendant  was  very  strong  to 
rebut  the  case  of  negligence  made  by  the  plaintiff,  and 
even  to  shew  negligence  on  the  part  of  the  plaintiff  as 
conducive   to  the  loss;  but  I  cannot   bring  myself  to 
think  that  the  three  questions  were  properly  left  to  the 
jury:   1st,  '* Whether  the  loss  happened  fn)m  the  negli- 
gence of  the  servant  in  leaving  the  door  open  ?**    2dly, 
**  If  it  did,  Whether  there  was  any  negligence  in  the 
defendant  in  hiring  or  keeping  such  a  servant?"  and, 
3dly,  "  Whether  there  was  negligence  on  the  part  of 
the  plaintiff  which  conduced  to  the  loss  ?**     If  the  jury 
should  think  that  there  was  no  negligence  in  the  servant 
in  respect  to  leaving  the  door  open,  they  were  to  find 
for  the  defendant.     And  this  was  quite  proper.     But, 
although  there  should  be  negligence  in  the  servant  in 
leaving  the  door  open,  however  gross  it  might  be,  still 
the  jury  were  to  find  for  the  defendant  unless  there  was 
negligence  in  the  defendant  in  hiring  and  keeping  such 
a  servant     The  third  question  was  to  arise  only  if  the 
two  fiist  were  answered  favorably  for  the  plaintiff. 


166 


1854. 


Dansey 

▼. 
Richardson. 


HILARY  TERM. 

I  Now,  if  the  loss  arose  from  gross  negligence  in  the 
servant,  I  cannot  say  that  the  defendant  might  not  be 
liable,  although  she  was  not  guilty  of  any  negligence  in 
hiring  or  keeping  the  servant  Low  as  the  duty  of  a 
Campuu  C.  J.  boarding  house  keeper  may  be,  with  respect  to  the  care 
of  the  goods  of  a  guest,  compared  to  that  of  an  innkeeper, 
I  cannot  go  so  ftn*  as  to  say  that  in  no  case  can  he  be 
liable  for  loss  of  goods  by  the  negligence  of  a  servant, 
although  he  was  not  guilty  of  any  negligence  in  hiring 
or  keeping  the  servant  I  by  no  means  say  that,  if  the 
loss  of  the  plaintiff's  dressing  case  arose  from  the  ser* 
vant  having  by  mistake  left  the  door  ajar  when  he 
intended  to  shut  it,  the  defendant  must  be  liable  for  the 
loss ;  but  I  think  there  may  be  negligence  in  a  servant 
in  leaving  the  outer  door  of  a  boarding  house  open, 
whereby  the  goods  of  a  guest  are  stolen,  which  might 
render  the  master  liable.  I  think  there  is  a  duty  on  his 
part,  analogous  to  that  incumbent  on  every  prudent 
householder,  to  keep  the  outer  door  of  ihc  house  shut 
at  times  when  there  is  a  danger  that  thieves  may  enter 
and  steal  the  goods  of  the  guests.  If  he  employs  ser- 
vants to  perform  this  duty,  while  they  are  performing  it 
they  are  acting  within  the  scope  of  their  employment, 
and  he  is  answerable  for  their  negligence.  He  is  not 
answerable  for  the  consequences  of  a  felony,  or  even  a 
wilful  trespass,  committed  by  them:  but  the  general 
rule  is,  that  the  master  is  answerable  for  the  negligence 
of  his  servants  while  engaged  in  offices  which  he  employs 
them  to  do:  and  1  am  not  aware  how  the  keeper  of  a 
lodging  house  should  be  an  exception  to  the  rule.  He 
is  by  no  means  bound  to  the  same  strict  care  as  an  inn*- 
keeper ;  but,  within  the  scope  of  that  which  he  ought  to 
do,  I  apprehend  that  he  is  equally  liable  whether  he  is 
to  do  it  by  himself  or  his  servants. 
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The  doctrine   that  inquiry  is  to   be  made  whether        1854. 
the  master  was  guilty  of  negligence  in  hiring  or  keep-      Dansby 
ing  the  aeryants  is,  1  believe,  quite  new.     The  scienter,    ^jcnltLDaoti. 
as  to  the   character  and   habits  of  the.  senranta,  may 
become  material  where  an  attempt  is  made  to  throw   CampbtU C.J. 
upon  him  a  liability  for  a  loss  by  their  felony  or  wilful 
trespasa^  to  which  prima  facie  he  is  not  subject.     With 
respect  to  eommodaiwn  or  'Mending  gratis,"  it  is  ex- 
pressly   laid   down   by  Lord  HoU,  in   Coggs  v.  Ber-^ 
nard  (a),  that  the  biulee  is  liable  for  the  negligence 
of  his  servant,  without  any  consideration  of  personal 
negligence  in  hiring  or  keeping  him.     Putting  the  case 
of  a  horse  borrowed,  he  says :  '*  If  the  bailee  put  this 
horse  in  his  stable,  and  he  were  stolen  from  thence,  the 
bailee  shall  not  be  answerable  for  him.     But  if  he  or 
hu  eervani  leave  the  house  or  stable  doors  open,  and  the 
thieves  take  the  opportunity  of  that,  and  steal  the  horse, 
be  Will  be  chargeable;  because   the  neglect  gave  the 
thieves  the  occasion  to  steal  the  horse.''     Here  extra- 
ordinary care  is  required,  and  the  bailee  is  liable  for 
slight  negligence.     But  Story  makes  the  bailee  liable 
for  the  negligence  of  his  servant  in  the  case  of  the  hirer 
of  a  horse,  who  is  only  bound  to  take  the  same  care  of 
the  animal  that  a  prudent  man  would  of  his  own.   "  The 
hirer  is  not  only  liable  for  his  own  personal  default  and 
n^l^°<^>  hut  for  the  default  and  negligence  of  his 
servants,  and  domestics,  about   the   thing  hired.     I^ 
therefore,  a  hired  horse  is  ridden  by  the  servant  of  the 
hirer  so  immoderately,  that  he  is  injured  or  killed  there- 
by, the  hirer  is  personally  responsible.    So,  if  the  servant 
of  the  hirer  carelessly  and  improperly  leaves  open  the 
stable  door  of  the  hirer,  and  the  horse  is  stolen  by 
thieves,  the    hirer  is  responsible  therefor."     Story  on 

(«)  2  JM,  Raym,  916. 
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1854.        Bailments,  chap.  vi.  sect.  400,  p.  265  (a).    The  same  dis- 
Danjey       tingaished  jurist  proceeds  to  shew  that  in  cases  where 

Richardson,  ^^^y  Ordinary  care  is  required  in  the  bailee  he  is  not 
liable  for  thefts  by  his  servants,  unless  there  be  circum- 

Campheuc.  J.  stances  which  impute  to  him  personally  a  want  of  due 
diUgence.  *^  Thus,  where  a  trunk  was  deposited  with 
an  upholsterer  for  a  reward,  the  contents  of  which  were 
stolen  by  his  servants,  notwithstanding  reasonable  care 
.  in  the  custody  of  it  by  him,  he  was  held  not  responsible 
for  the  loss."  But,  "if  a  watch  is  deposited  with  a 
watchmaker  for  repdrs,  and  it  is  left  in  his  shop  in  a 
less  secure  repository  than  that  in  which  he  keeps  his 
own,  and  it  is  stolen  by  his  servants,  he  will  be  respon- 
sible for  the  loss.  So,  if  an  agister  of  cattle  for  a  reward 
leaves  open  the  gates  of  his  field,  or  allows  the  fences  to 
be  defective,  so  that  the  cattle  escape,  he  is  liable  for 
the  loss."^  Story  on  Bailments,  chap.  vi.  sect.  407, 
p.  269  (&}.  I  conceive  that,  in  all  the  various  sorts  of 
bailment,  when  a  question  arises  as  to  the  liability  of 
the  bailee  for  the  loss  of  the  thing  bailed,  it  is  to  be 
determined  by  the  degree  of  care  required  from  the 
bailee,  and  the  degree  of  negligence  from  which  the  loss 
arose;  and  that  the  question  is  not  whether  the  negli- 
gence is  imputed,  personally  to  the  bailee,  or,  to  his 
servants  within  the  scope  of  their  employment.  In  the 
present  case,  if  Mrs.  Richardson,  herself,  had  gone  out 
and  left  the  door  ajar,  so  that  a  thief  had  entered  and 
stolen  the  plaintiff's  goods  deposited  in  the  hall,  it 
would  not  necessarily  follow  that  she  would  have  been 
liable  for  the  loss,  llie  jury  would  have  had  to  say 
whether,  under  all  the  circumstances,  this  was  a  want  of 
the  ordinary  care  to  be  expected  from  a  prudent  house- 
keeper.    At  some  hours  of  the  day,  and  in  certain  situa- 

(rt)  Istedit.     P.  j04  ;  5th  edit.  (6)  I st  edit.    P.  414  ;  5th  edit. 
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lions,  the  outer  duor  of  a  house  may  be  left  entirely        1854. 
open,  without  any  negligence.     Storyj  in  treating  of  the       Danssy 
eitraordinary  responsibility  of  an  innkeeper,  intimates    Richaedson. 
an  opinion  that,  where  it  is  the  usual  custom  to  turn  a 
horse  out  to  pasture  in  the  night,  the  innkeeper  would  CampbeU  O.  J. 
not  be  liable  for  the  loss  of  a  horse  so  turned  out  and 
stolen ;  and  he  adds:  " In  the  country  towns  in  America^ 
it  is  very  common  to  leave  chaises  and  carriages  under 
open  sheds  all  night  at  inns ;    and  oho  to  leave  the  stable 
doors  open  or  unlocked.     Under  such  circumstances,  if  a 
horse  or  chaise  should  be  stolen,  it  would  deserve  con- 
sideration, how  far  the  innkeeper  would  be  liable.*"  Story 
on  Bailments^  chap.  vi.  sect  478,  p.  312  (a). 

The  questions  to  be  left  to  the  jury  in  the  present 
case,  I  think,  were:  Whether  the  door  was  left  open, 
and  whether  there  was  a  want  of  ordinary  care  and 
diligence  in  so  leaving  it  open,  whereby  the  property 
was  lost.  The  distinction  taken,  between  the  negligence 
of  the  servant  in  leaving  the  door  open  and  the  negli- 
gence of  the  defendant  in  hiring  or  keeping  the  servant, 
it  seems  to  me  cannot  be  supported.  Wherever  a  loss 
of  the  thing  bailed  arises  from  a  want  of  the  degree  of 
care  which,  from  the  nature  of  the  bailment,  ought  to 
be  exercised,  I  think  it  immaterial  whether  the  negligence 
be  imputable  personally  to  the  bailee,  or  to  servants 
employed  by  him. 

It  was  very  truly  observed,  at  the  bar,  that  this  was 
not  the  common  case  of  depositum,  and  that  the  duty  of 
the  defendant  was  not  that  of  a  bailee  to  whom  a  chattel 
is  i^ersonally  delivered  to  be  safely  kept  and  returned, 
for  rewani.  But  there  was  a  duty  incumbent  upon  the 
defendant,  as  keeper  of  the  boarding  house,  with  respect 
to  the  plaintiff^  goods  when  they  were  lawfully  deposited 

(a)  Ut  edit.    P.  507  ;  5tb  edit. 


170  HILARY  TER>L 

1854.       in  the  hall,  and  even  while  they  remained  in  the  room 

DAN8EY      appropriated  to  the  pluntiff ;  and  I  think  it  was  a  breach 

RicHAU>80N.   ^^  ^^^  ^^^y  i^  through  the  gross  n^Iigence  of  the 

defendant,  or  her  servant,  the  outer  door  was  left  open 

Lord 

Compbeii  C.  J.  at  a  time  when  thieves  might  be  expected  to  enter  the 
house,  and  by  means  thereof  the  goods  were  stolen. 
The  lu^age  of  a  passenger  by  railway,  though  never 
delivered  to  any  servant  of  the  company,  and  remaining 
in  the  personal  keeping  of  the  passenger  during  the 
journey,  is  nevertheless,  in  point  of  law,  in  the  custody 
of  the  company  so  as  to  render  them  liable  for  its  loss 
by  the  negligence  of  their  servants ;  see  Great  Northern 
Railway  Company  v.  Shepherd  {a). 

But,  in  the  present  case,  the  jury  were  told  to  find 
for  the  defendant  although  the  loss  arose  from  the  neg- 
ligence of  the  servant,  although  there  was  no  negligence 
on  the  part  of  the  plaintiff  if  the  defendant  was  not 
guilty  of  negligence  in  hiring  or  keeping  the  servant 
This  amounts  to  the  doctrine  that  the  boarding  house 
keeper  cannot  be  liable  for  negligence  of  the  servant, 
however  gross,  which  causes  the  loss  of  the  goods  of  the 
guest,  if  the  master  cannot  be  justly  accused  of  negli- 
gence in  hiring  and  employing  that  servant  To  this 
doctrine  I  cannot  accede.  I  by  no  means  suppose  that 
a  boarding  house  keeper  is  liable  for  the  loss  of  the  goods 
of  the  guest  by  theft,  where  there  has  been  no  negligence. 
Robbery  is  vis  majors  which  according  to  the  better 
opinion  would  excuse  even  an  innkeeper,  although  not 
a  common  carrier.  But  the  loss,  here,  is  alleged  to 
have  arisen  from  the  gross  negligence  of  the  servant,  for 
which  I  think  the  boarding  house  keeper  may  be  liable, 
without  proof  of  previous  knowledge  of  any  deficiency 
or  evil  habits  in  the  servant 

(a)  8  Eiceh.  30. 
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In  the  argument,  it  was  contended  that  the  defendant  1854. 
could  not  be  liable  for  this  negligence  of  the  servant,  as  Dj^sb^y 
it  resolved  itself  into  mere  nonfeasance.  But,  without  ^^^^^^^^^ 
determining  whether  the  imperfect  shutting  of  the  door 
is  to  be  called  nonfeasance  or  misfeasance,  I  think  the  (^„ip^0  c.  J. 
doctrine  cannot  be  supported  that,  where  there  is  a  duty 
to  be  performed  which  is  left  to  a  servant,  the  master  is 
not  liable  for  the  omuHon  or  nonfeasance  of  the  servant 
We  have  already  seen  the  liability  of  the  master  where 
fiom  the  omission  to  shut  a  stable  door  a  steed  is 
stolen ;  and  many  other  instances  might  be  given  where 
the  omission  of  a  servant  to  do  acts,  in  pursuance  of  a 
daty  for  protecting  the  public  against  damage,  would 
render  the  master  liable  for  the  consequences.  Here 
the  duty  was  that  the  outer  door  of  the  house  should  be 
properly  attended  to;  not  that  it  should  be  kept  con* 
stantly  shut ;  and  the  simple  fact  of  its  being  left  for  a 
time  ajar  or  wide  open  would  be  no  conclusive  evidence 
of  negligence  for  which  the  defendant  is  liable.  But 
the  outer  door  might  be  left  open  under  circumstances 
which  might  make  it  amount  to  gross  negligence :  and, 
if  this  was  the  act  of  the  servant,  I  cannot  say  that,  to 
render  the  boarding  house  keeper  liable,  it  is  necessary 
to  prove  that  he  knowingly  kept  a  negligent  servant 
Tlie  only  duty  in  this  case  arose  out  of  the  relation  of 
boarding  house  keeper  and  guest ;  but  I  think  there  might 
have  been  a  breach  of  that  duty  under  the  circum- 
stances alleged  and  proved,  without  proof  of  personal 
misconduct  on  the  part  of  the  defendant. 

I  therefore  concur  with  my  brother  Coleridge  in  thinking 
that  the  rule  for  a  new  trial  should  be  made  absolute. 
But,  as  my  brother  Wightnum  and  my  brother  ErU  are 
of  a  contrary  opinion,  the  rule  will  not  be  made  absolute. 

The  Court  being  equally  divided,  the  rule  dropped. 
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1854. 


jf</H9(^'^^  5^/ 


The  Queen  against  John  Thomas  Huntley, 
Clerk. 

An  order  of        J^fELLOR^  iu  last  Michaelmas  Term,  obtained  a  rule 
miMinff^n'*"  calling  on  the  prosecutors  in  this  case  to  shew 

appeal  against   q^^j^q  ^^y  i]^q  order  of  the  Quarter  Sessions  for  The 

a  poor  rate,  -^  ^ 

and  ordering     Parts  of  Ltndsej/,  made  upon  the  appeal  of  John  Thomas 

.paid  by  the       Huntley ,  Clerk,  against  an  assessment  for  the  relief  of 

the  r^ndent,  the  poor  of  the  parish  of  Binbrooke,  the  rule  of  this  Court 

may  be  en-       made  to  remove  the  said  order  of  Sessions  into  this 

moving  ft^to    Court,  and  the  writ  of  fi.  fa.  and  subsequent  proceedings 

ud  Ua^as       thereon,  should  not  be  set  aside,  and  why  the  moneys 

execution         levied  thereunder  should  not  be  returned  to  the  said 
thereon  under 

BUt.  12&  13  defendant    The  rule  was  drawn  up  on  readinir  (amonsst 
Vict.  c.  45.  ,  ^  B  V  © 

«.  18.;  for  Other  things)  the  order  of  Sessions  above  mentioned; 
that  Act  does 

not  take  away  which,  after  reciting  the  reference  of  the  appeal  to  a 

given  by  Stat,  barrister,   and   the   making   of  his   award,   proceeded: 

i\?to  order^  "  ^^^  *^  ^^'®  Court  the  respondents  brought  into  Court 

^°'**J°rom  ^^®  award  of  the  said  arbitrator;  and  the  said  award  was, 

a  poor  rate,  qu  motion  by  the  said  respondents,  entered  as  the  iudar- 

but  gives  an  ''  *  JO 

additional         ment  of  the  Quarter  Sessions  in   the  said  appeal  (a\ 
remedy  for  i  r        \   /» 

enforcing  such  and  is  in  the  words  and  figures  following;  that  is  to 

Sembie,  that  Say :  *  Whereas,'"  &c. :  the  order  then  set  out  the  award 

liwch^uris-      verbatim ;  which,  after  reciting  the  reference,  proceeded  : 

diction  to 

order  costs  on 

appeal  is  given  only  by  stat  12  &  13  Vict.  c.  45.  «.  5.,  the  order  may  be  enforced  under 

sect.  18.  ifthe  order  be  in  other  respects  valid. 

SembU,  also,  that  an  Order  for  costs  in  such  a  case  may  be  valid,  though  ordering  the  costs 
to  be  paid  to  the  party  and  not,  as  required  by  stat.  11  &  12  Vict.  c.  43.  9.  27.,  to  the  clerk 
of  the  peace.     Sed  quttre 


(a)  12  k  IJ  rid.  e.  45.  *.  13. 
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'^I  do  make  and  publish  this  my  award  in  writing  of  and        1854. 
concemiDg  the  premises;  that  is  to  say:  I  award  and    The  Queen 
order  that  the  said  appeal  be,  and  the  same  'is'Ti^rfeHy,      hVntley. 
dismissed ;  and  that  the  said  assessment  be  confirmed ; 
and  the  same  is  hereby  confirmed  accordingly.     And  1 
award  and  order  that  the  said  appellant  shall  pay  his 
own  costs  of  the  said  appeal  and  of  this  reference  and 
the  costs  of  this  my  award;  and  that  he  shall,  within  one 
month  after  this  my  award  shall  have  been  entered  as 
the  judgment  of  the  said  Court  of  Quarter  Sessions  in 
the  said  appeal,  pay  to  the  said  respondents  their  costs 
of  the  said  appeal  and  of  this  reference.    And  I  adjudge 
and  ascertain"  &c. :    the  award  then  ascertained  spe- 
cifically the  different  costs  (a).     This  order  of  Sessions 
was,  by  a  rule  of  this  Court,  removed  into  this  Court  in 
Trhdhf  term  last,  and  a  fi.  fa.  issued,  under  which  the 
costs  were  levied.     The  present  rule  was  obtained  on 
the  ground  that,  by  stat  11  &  12  Vict  c.  43.  9.  27.,  the 
order  ought  to  have  been  to  pay  the  costs  to  the  clerk  of 
the  peace,  not,  as  it  was,  to  pay  them  to  the  respondents. 

Macavlayy  Hayes  and  Mavisty^  \h  last  Michaelmas 
Term,  shewed  cause  (&).  The  rule  seems  to  have  been 
moved  for  under  the  supposition  that  the  order  for  costs 
was  made  under  stat.  11  &  12  Vict  c.  43.:  but  that  is 
a  mistake.  That  Act  is  confined  to  appeals  against 
summary  convictions  and  orders,  whereas  the  present  is 
an  appeal  against  a  poor  rate.  The  order  for  costs  is 
under  stat  17  G.  2.  c,  38. ;  and  the  subsequent  pro- 
ceedings now  sought  to  be  set  aside  are  under  stat. 
12  &  13  Fid.  c.  45.     But  the  latter  statute,  in  sect  5, 

(a)  See  i}«  HumtUg,  I  B.  ^  B.  7B7. 

(6)  November  24tb ;  before  Lx>rd  Campbeil  C.  J.,  Coleridge,  Wiffhtman 
ud  Srle  Jb. 
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1854.       rather  inconveniently,  refers  to  stat  11  &  12  Fkt  e.  43.» 

The  QusBN    ®o  *^  to  incorporate  part  of  it ;  and  ihoa  the  question 

HoNTLBY      ^^^^  to  be,  what  is  the  intention  of  the  I^gislatare,  to 

be  oollected  from  the  different  parts  of  the  different 

statutes. 

By  Stat  17  G.  2.  c  38.  j.  4.  the  justices,  on  appeal 
against  a  poor  rate,  may  award  costs  in  the  same  manner 
that  they  are  empowered  to  do  in  cases  of  appeal  touch- 
ing settlement  by  stat.  8  &  9  fF.S.c.  30.  s.  3.  Under 
these  enactments,  if  unaltered,  there  would  be  no  quee- 
tion  but  that  this  form  of  order  was  right;  but  the 
remedy  for  non-payment  would  be  confined  to  distress 
(given  by  the  last  mentioned  Act),  or,  it  may  be,  to 
indictment  But  by  stat  12  &  13  Via.  e.  45.  s.  18. 
it  is  enacted  that  *'  in  all  cases  where  any  order  shall 
be  made  by  any  Court  of  General  or  Quarter  Sessions 
of  the  peace  it  shall  be  lawful  for  the  Court  of 
Queen's  Bench,"  or  a  Judge  of  that  Court,  upon  proof 
of  refusal  or  n^lect  to  obey  such  order,  *^  to  order  and 
direct  such  order  of  the  Court  of  General  or  Quarter 
Sessions  to  be  removed  into  the  said  Court  of  Queen's 
Bench,  and  thereupon  such  order  shall  be  of  the  same 
force  and  effect,  and  may  be  enforced  in  the  same  man- 
ner, as  a  rule  made  by  the  said  Court  of  Queen's  Bench." 
If  this  stood  alone,  there  seems  no  doubt  that  the  l^al 
construction  would  be  that  all  orders  which  could  be 
made  before  remained  good,  and  that  all  remedies  for 
enforcing  them  remained  as  before,  though  the  Legis- 
lature gave  a  cumulative  remedy  applicable  to  all  such 
cases :  but  no  powers  would  have  been  given  to  make 
orders  where  they  could  not  be  made  before.  But  sect 
5  enacts  that,  ^*  upon  any  appeal  to  any  Court  of  Gene- 
ral or  Quarter  Sessions  of  the  Peace,"  the  Court  may, 
if  it  think  fit,  order  '*  the  party"  against  whom  the  appeal 
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is  decided  **  to  pay  to  the  other  party"  costs,  **  such  costs  1^(54. 
to  be  recoverable  in  the  manner  provided  for  the  re-  The  Qvken 
covery  of  costs  upon  an  appeal  against  an  order  or  con-  g^^ij^ 
viction"  by  stat  11  &  12  Vict.  c.  43.  This  section 
gives  another  cumnlative  power;  the  Sessions  may  make 
an  order  onder  this  statute  with  the  same  remedies  as  those 
given  by  stot  1 1  &  12  Vict.  c.  43.  s.  27.,  that  is,  by  distress 
or  imprisonment ;  but  the  powers  to  make  orders  already 
vested  in  the  Sessions  by  any  previous  Act  are  not 
abrogated.  Affirmative  words  in  an  Act  giving  sn 
additional  right  or  remedy  do  not  take  away  rights  or 
remedies  already  vested  either  by  previous  Acts  or  at 
common  law.  Of  this  there  are  many  instances;  Rex 
V.  BoUnsan  (a)  may  be  mentioned.  The  order  made 
under  stat.  17  G.2.  c.  38.  s.  4.  is  not  the  less  an  order 
of  Sessions  within  the  intention  of  the  Legislature,  ex- 
pressed in  stat.  12  &  13  Viet.  c.  45.  s.  18.,  because  another 
order  might  have  been  made  under  sect.  5  of  this  last 
Act»  even  on  the  supposition  that  an  order  made  under 
sect.  5  would  not  be  enforceable  in  this  way.  In  Regina 
V.  Binney  (b),  where  the  order  for  costs  was  on  an  appeal 
against  an  improvement  rate  made  under  a  local  Act, 
which  gave  to  the  party  costs  on  appeal  in  general  terms, 
Crompion  J*  intimated  that  in  his  opinion  the  order 
directing  the  costs  to  be  paid  to  the  party  was  strictly 
proper,  an  opinion  which  he  still  retained  and  acted 
upon  at  chambers,  on  an  application  made  before  him 
in  the  present  case.  But,  supposing  that  this  order 
were  made  under  stot.  12  &  13  Vict.  c.  45.  b.  5.,  still  it 
would  be  good,  and  ^enforceable  under  sect.  18.  The 
objection  seems  to  be  this.  Stat.  11  &  12  VicL  c.  43., 
which  is  confined  to  appeals  from  summary  convictions 
and  orders,  by  sect.  27  enacts  that,  *'  if  upon  any  such 

(tt)  2  Bmrr.199.  803.  (6)  I  E,  ^  B.  810. 
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1854.        appeal  the  Court  of  Quarter  Sessions  shall  order  either 
The  QuBEN     P^^rty  to  pay  costs,  such  onler  shall  direct  such  costs  to 
HiTNTLBY.     ^  P*^^  ^^  ^^^  cl^'J^  of  the  peace  of  such  court,  to  be  by 
him  paid  over  to  the  party  entitled  to  the  same,  and 
shall  state  within  what  time  such  costs  shall  be  paid ; 
and  if  the  same  shall  not  be  paid  within  the  time  so 
limited,  and  the  party  ordered  to  pay  such  costs  shall 
not  be  bound  by  any  recognizance  conditioned  to  pay 
such  costs,  such  clerk  of  the  peace  or  his  deputy"  shall 
grant  a  certificate  to  that  effect ;  and  on  production  of 
the  certificate  any  justice  may  direct  the  costs  to  be 
levied  by  distress,  or  in  default  of  distress  may  commit 
for  not  more  than  three  months.     Now  it  seems  to  be 
said  that,  inasmuch  as  stat   12  &  13  Vict  c.  45.  s.  5. 
contains  the  words  "  such  costs  to  be  recoverable  in  the 
manner  provided  for  the  recovery  of  costs  upon  an  ap- 
peal against  an  order  or  conviction,'' under  stat.  11  &  12 
Vict,  c,  43.,  therefore  the  remedy  by  distress  and  impri- 
sonment is  the  only  one  for  enforcing  the  present  order. 
But  sect  18  of  Stat.  12  &  13  Vict  c.  45.,  which  is  in 
terms  made  applicable  to  all  cases  of  orders  by  sessions, 
superadds    the   remedy  by  removal  into  the  Queen's 
Bench.     Then  it  is  also  said  that  an  order  for  costs  on 
an  appeal,  under  stat  11  &  12  Vict  c.  43.,  must  order 
the  costs  to  be  paid  to  the  clerk  of  the  peace,  and  that 
therefore  the  same  rule  applies  to  all  costs  or  appeals 
against  orders  of  sessions,  by  virtue  of  stat.  12  &  13  Vict, 
c.  45.  «.  5. ;  and  for  this  Regina  v.  HeVier  (a)  was  relied 
on.     But  that  case   decided  no  more   than   that  stat. 
9  &.  4.  c.  61.  «.  29.  was  inconsistent  with  stat  11  &  12 
Vict  c.  43.,  and  therefore  was  rei)ealed  by  sect.  36  of  the 
last  mentioned  Act.     The  form  of  the  onler  is  no  part 
of  the  "manner"  in  which  the  costs  are  recoverable; 

(a)  17  Q.  B.  229. 
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the  words   are   merely  directoryi  as  in   the  cases  re-        1854. 
ferred  to  in  the  judgment  in  Cole  v.  Green  (a).     And,    The  Queen 
even    if   the   certificate  of   the    clerk    is  an   essential      huotlky. 
part  of  the  manner  provided  by  stat.   11  &  12  Vict 

C.43.  s.  27.,  Btill  the  order  is  good,  and  enforceable  under 

Stat  12  &  13  Vict  c.  45.  s.  18. 


Melhr  and  Joseph  AddUon,  in  support  of  the  rule. 
The  object  of  the  L^islature  in  stat  12  &  13  Vict, 
e,  45.  was,  as  appears  bj  the  recital,  *'  that  the  law  should 
be  more  uniform*"  It  would  be  by  no  means  consistent 
with  this  object  if  there  were  to  be  different  forms  for 
orders  for  costs  on  appeal  in  different  classes  of  cases, 
though  there  b  a  curious  change  of  language.  By  sect  4, 
an  appellant  on  firivolons  grounds  is  *'  liable  if  the 
Court"  of  Sessions  **  shall  so  think  fit,  to  pay"  the  costs 
of  the  respondent,  *'such  costs  to  be  recoverable  in  the 
manner  hereinafter  directed:"  in  sect  5,  as  already 
pointed  out,  the  language  is  that  the  Court  **  may  order 
the  party  to  pay  to  the  other  party"  costs,  to  be  recover- 
able in  the  manner  provided  in  stat  11  &  12  Vict  c.  43. : 
by  sect  6,  if  an  appeal  is  not  prosecuted,  the  Court  of 
Sessions  ''may,  if  it  so  think  fit,"  ''order  to  the  party 
receiving"  notice  of  appeal  costs  ''  to  be  paid  by  the 
party  or  parties  giving  such  notice,  such  costs  to  be 
recoverable  in  the  manner  last  aforesaid*"  It  does  not 
appear  why  the  language  is  changed;  for  the  three 
sections  evidently  mean  the  same  thing:  but  it  cannot 
be  supposed  that  the  Legislature  intended  that  there 
should  be  three  different  forms  of  order  in  the  three 
cases,  nor  that  the  form  of  the  order  for  costs  under  stat 
11  &  12  Vict.  c.  43.  should  be  different  fi-om  that  in  the 

(a)  6  M.^G,  872.890. 
VOL.    III.  N  E.    &   B. 
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1854.  other  cases.  The  true  construction  seems  to  be  that  all 
ITie  Queen  ^^^^  sections,  4,  5  and  6,  of  stat.  12  &  13  Viet.  e.  45. 
incorporate  the  whole  of  stat  11  &  12  Vict  e.  43.  This 
gives  no  more  force  to  the  words  "in  the  manner  pro- 
vided** than  was  given  to  similar  words  in  Bichardsau 
V.  The  South  Eastern  Railway  Company  (a).  Then,  if 
sect  5  does  so  incorporate  stat  11  &  12  Vict.  e.  43.,  the 
order  is  bad  for  not  directing  the  costs  to  be  paid  to  the 
clerk  of  the  peace  for  the  benefit  of  the  party ;  Beyma 
V.  HeHier(b).  And  the  peculiar  remedies  given  by 
sect  18  of  stat.  12  &  13  Vict.  e.  45.  do  not  extend  to 
orders  for  costs  under  secta  4,  5  or  6.  It  would  be 
incongruous,  when  the  remedy  given  in  sect  6  is  dis- 
tress, and,  in  default  of  distress,  imprisonment  for  not 
more  than  three  months,  if,  in  the  same  statute,  by 
sect  18,  a  remedy  was  given  which  would  enable  the 
party  to  take  the  other  in  execution  at  once,  absolutely. 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.,  in  this  term  {January  30), 
delivered  the  judgment  of  the  Court 

This  was  a  rule  for  quashing  an  order  of  Sessions,  and 
the  certiorari  by  which  it  was  removed  into  this  Court 
for  the  purpose  of  execution,  on  the  ground  that  the 
order  was  void  by  reason  of  its  ordering  the  costs  of  the 
appeal  to  be  paid  by  the  appellant  to  the  respondent ; 
whereas  it  was  contended  that,  by  stat  11  &  12  Vict, 
c.  43.  s.  27.,  and  by  stat  12  &  13  Vict  c.  45.  s.  5.,  the 
order  ought  to  have  ordered  the  costs  to  be  paid  to  the 
clerk  of  the  peace ;  and  Regina  v.  Hellier  {b)  was  cited, 
wherein  an  order  was  quashed  on  this  ground. 

But  it  appears  to  us  that  the  order  in  question  is  free 
from  the  objection  so  relied  on ;  for  it  was  made  upon 

(a)  11  Cam.  B.  154.  (fr)  17  Q.  ».  229. 
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in  ippeal  against  a  poor  rate;  and  Btat.  17  G.  2.  c.  38.        ^%^A. 
*.  4.  empowers  the  Sessions,  upon  such  an  appeal,  to    The  Queen 
order  payment  of  costs  in  the  form  here  used ;  and  this 
statute  is  now  in  force,  unrepealed  and  unaltered  by 
any  subsequent  statute.     The  order  now  before  us  is 
therefore  valid. 

Stat  11  &  12  Vict,  c.  43.  s.  27.  relates  only  to  appeals 
against  summary  convictions  and  other  orders  of  justices 
mentioned  in  that  statute,  and  does  not  extend  to 
appeals  against  poor  rates ;  and  Regvna  ▼.  UelUer  (a) 
was  an  appeal  against  an  order  of  justices  comprised 
within  this  statute.  By  stat.  12  &  13  Vict  c.  45.  s.  5. 
the  Court  of  Quarter  Sessions,  upon  all  appeals,  may 
order  the  one  party  to  pay  costs  to  the  other  party, 
recoverable  in  the  manner  pointed  out  by  stat  11  &  12 
VieC  e.  43.  j.  27.  The  words  of  this  section,  in  their 
ordinary  meaning,  would  authorize  all  orders  for  costs 
to  be  made  in  the  form  of  the  order  now  before  us:  and, 
even  if  the  addition  making  such  costs  recoverable  in 
the  manner  pointed  out  by  stat  11  &  12  Vict  c.  43. 
J.  27.  can  be  thought  to  require  the  original  order  to 
direct  the  costs  to  be  paid  to  the  clerk  of  the  peace,  still 
it  does  not  take  away  any  former  power  of  awarding 
costs,  nor  alter  the  form  of  awarding  costs  under  such 
former  power.  It  is  a  cumulative  general  authority, 
upon  all  appeals  to  give  costs ;  and  the  better  construc- 
tion seems  to  be  to  give  to  the  successful  party  the  right 
to  proceed  for  the  recovery  by  applying  for  a  distress 
warrant,  and,  if  need  be,  a  commitment  under  sect  5, 
and  also,  if  need  be,  by  removing  the  order  by  cer- 
tiorari, to  take  out  execution  as  upon  a  judgment,  under 
sect  18. 

(a)  17  Q.  B.  229. 
N    2 
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18  )4.  ^^^^  h^  would  be  shot  if  he  refused,  be  agreed  to  navigate 
the  vessel  to  Aranco  ;  and  he  and  the  remainder  of  the 
crew  prepared  the  vessel  for  sea  again,  working  under  a 
guard  of  soldiers,  and  being  placed  in  confinement  on 
shore  at  night. 

On  the  31st  December,  fifom  180  to  200  persons 
were  placed  on  board,  with  cannon  and  other  arms, 
and  a  piratical  flag.  On  the  2d  January  1852,  the 
vessel  got  under  weigh,  in  company  with  the  Florida, 
an  American  vessel,  which  Cambiato^s  party  had  also 
seized ;  Cambiaso  taking  command  of  the  Florida,  and 
his  second  in  command,  named  Brianesy  took  command 
of  the  EKza  ComisL  Briones  and  his  men  exercised 
themselves  with  arms,  and  occasionally  hoisted  the 
piratical  flag. 

On  28th  January  1852,  before  the  EKza  Cornish  got 
clear  of  the  Straits  of  Magellan,  she  was  rescued  by 
Her  Majesty's  steam  ship  Virago;  which  vessel  had 
been  sent  from  Valparaiso  for  the  purpose,  at  the 
request  of  the  Chilian  Grovemment :  and  most  of  the 
treasure,  which  was  found  on  the  persons  of  the  insur- 
gents who  were  on  board  the  Eliza  Cornish  and  the 
Florida,  was  recovered  and  reshipped  on  board  the 
Eliza  Cornish.  The  commander  of  the  Virago  took 
possession  of  the  Eliza  Cornish,  and  put  two  officers 
and  some  men  in  charge  of  her,  with  directions  to  take 
her  to  Valparaiso.  She  arrived  at  Valparaiso  on  the 
23d  Fehruary,  1852,  where  she  remained  in  the  custody 
and  possession  of  the  officer  of  the  Virago. 

On  10th  March  1852,  she  again  left  Valparaiso  for 
Liverpool,  with  the  remainder  of  her  caigo,  in  charge  of 
one  Charles  Bowden,  one  of  the  commissioned  officers 
of  llcr  Majesty's  ship  DtBdahts,  with  two  other  officers 
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and  eight  seameD  belonging  to  the  Virago  and  Dadalus.  1854. 
These  officers  and  men  were  placed  in  chaige  of  her  by 
the  coounander  of  the  Virago,  who  sent  her  to  Engbmd, 
with  instmctions  to  have  the  matter  adjudicated  upon 
bj  the  Court  of  Admiralty.  The  mate  and  four  of  the 
crew  of  the  £liza  Cornish  also  remained  on  board.  The 
Eliza  Cornish  had  received  no  damage,  and  sailed  fix>m 
Valparaiso  with  much  the  largest  part  of  her  caigo, 
which  was  very  valuable.  The  vessel,  on  her  homeward 
voyage,  met  with  bad  weather,  and  bore  up  for  Monte 
Video,  to  repair  sea  damage  on  14th  April  1852.  She 
arrived  there  on  24th  April  1852.  She  sailed  again, 
after  being  repaired,  on  25th  June  1852;  and,  havmg 
again  met  with  bad  weather,  and  suffered  damage,  she 
was  obliged  to  put  into  Fayal,  where  she  arrived  on 
19th  August  1852.  On  21st  August  1852,  she  was 
surveyed;  two  subsequent  surveys  were  held  upon  her; 
when  the  surveyors  recommended  that  she  should  be 
sold  as  unfit  for  repairs :  and  she  was  afterwards  sold  by 
the  said  Charles  Bowden ;  and  the  proceeds  of  the  sale 
were  received  by  him.  From  the  time  she  last  left 
Valparaiso  until  the  time  of  her  sale  at  Fayal,  she  was 
in  the  possession  and  under  the  controul  of  the  said 
Charks  Bowden^  under  the  circumstances  before  men* 
tioned.  She  was  repaired  by  the  purchaser  at  a  trifling 
expence,  and  has  since  arrived  in  Englatid;  and  there- 
fore Mr.  Bowden  was  not  justified  in  selling  her. 

In  the  early  part  of  1853,  after  it  was  discovered  that 
the  Eliza  Cornish  (her  name  having  been  changed  to 
the  Segredo)  had  arrived  in  England^  proceedings  were 
taken  against  her  in  the  Admiralty  Court  by  the  plain- 
tiflb  and  defendant  in  concert;  which  proceedings,  by 
previous  agreement  between  them,  were  to  be  without 
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1854.  prejudice  to  either  of  the  said  parties  as  to  their  legal 
Dg^^  rights  uader  the  circamstances  above  set  forth,  as  if 
Hornby  *"*^^  proceedings  had  not  been  taken.  And,  the  Court 
of  Admiralty  having  decreed  the  possession  to  the 
owners,  she  has  been  sold,  with  the  consent  of  the 
plaintifis  and  defendant,  and  the  money  deposited  to 
await  the  result  of  this  case.  The  plainti£Bs  received 
intelligence  of  the  seizure  of  the  vessel  at  Punta  Arenas, 
of  her  capture  by  the  Virago,  and  of  her  having  been 
taken  to  Valparaiso  in  charge  of  a  prize  crew,  at  the 
same  time,  viz.  about  the  end  of  AprU  1852.  And, 
on  the  30th  of  that  month,  they  addressed  to  the 
defendant  and  the  other  underwriters  the  following 
notice  of  abandonment. 

«  Liverpool  30th  April,  1852. 
*^  Messrs.  Headlam  Sf  Langton,  Liverpool 
"  Gentlemen, 

*'  Having  been  informed  by  Mr,  Myers,  of  the  firm 
of  fV  J.  Myers  Sf  Co.,  that  intelligence  has  arrived  of 
the  condemnation  at  Valparaiso  of  the  brigantine  EHza 
Cornish,  as  a  prize  to  her  Majesty's  steamer  Virago,  we 
will  thank  you  to  inform  the  underwriters  on  our  policy 
on  that  vessel,  efiected  through  you  for  SOOL,  on  the 
14th  Mag  1851,  that  we  abandon  to  them  and  the  other 
underwriters  in  that  vessel  at  Lloyd*s,  London,  our 
interest  therein,  and  claim  a  total  loss  on  our  policies. 
And  will  thank  you  to  send  us  in  a  credit  note  for  the 
amount  as  customary. 

"  We  remain,  &c. 

«  Dean  Sf  MiUs."* 
To  which  they  received  the  following  reply, 

"  Gentlemen, 
**  We  have  received  your  favour  of  yesterday,  tendering 
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abandonment  to  the  underwriters  of  the  EHza,  as  far  as        1854. 

xtgards  a  policy  for  800i,  of  14th  May  1851 ;  and  we        ^^ 

are  instmcted  by  them  to  decline  accepting  of  the  same 

for  the  present. 

"  Yours  truly, 

**  Headlam  If  Lanffton/^ 

Neither  the  mate  nor  the  crew  of  the  Eliza  Comishj 
or  any  one  else  on  the  plainti£&'  behalf,  ever  had  posses* 
rion  of  or  controul  over  the  said  vessel  after  she  was  first 
taken  possession  of  on  1st  December  1851,  at  Punta 
Arenas^  by  the  Chilian  insurgents. 

The  Court  is  to  be  at  liberty  to  draw  any  conclusion 
of  &ct  which  a  jury  might  draw.  And,  in  case  the 
Court  should  be  of  opinion  that  an  average  loss  only 
has  been  incurred,  the  amount  is  to  be  settled  out  of 
Court  by  an  average  adjuster  agreed  upon  between  the 
parties.  And  the  opinion  of  the  Court  is  desired, 
**  Whether  the  plaintifis  are  entitled  to  be  paid  by  the 
defendant  as  for  a  total  or  for  an  average  loss  for  the 
said  vessel,  under  the  said  policy." 

J.  P.  WUdey  for  the  plaintifis.  This  is  a  case  of  loss 
by  pirates.  On  1st  December  1851  the  vessel  was  in 
the  hands  of  a  piratical  force ;  and  nothing  that  has 
since  occurred  has  altered  that  state  of  things,  so  far  as 
regards  the  relation  of  the  assured  to  the  assurer.  It  is 
true  that,  when  the  owner  recovers  the  vessel  before 
action  brought,  he  cannot  recover  as  for  a  total  loss: 
not  that,  even  then,  the  loss  has  not  been  total,  but 
because,  the  contract  of  insurance  being  simply  for 
indemnity,  the  owner,  having  ultimately  not  been 
damaged,  cannot  recover.  But  here  the  owner  did 
not   recover  possession  at  all  up  to   ihc   time  of  the 
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1854.  commencement  of  the  action:  whether  the  vessel  was 
5ean  wrongfuUj  detained  or  not  is  immaterial  In  HoUswarth 
Hornby.  ^'  Wise  (a)  a  ship  was  deserted  by  the  crew,  being  in  a 
leaky  state ;  and  the  owners  gave  notice  of  abandon- 
ment: it  afterwards  turned  out  that,  before  the  notice 
was  given,  the  crew  of  another  vessel  had  taken  posses- 
sion of  her,  and  that  she  had  been  repaired,  the  expence 
of  salvage  and  repairs  equalling  or  exceeding  her  value: 
and  it  was  held  that  the  owners,  having  given  the  notice 
before  they  heard  of  her  safety,  were  entitled  to  recover 
for  a  total  loss.  Parry  y.  Aberdein  (b)  and  Aflver  v. 
Henderson  (c)  are  authorities  to  the  same  effect.'  In 
Tkomefy  V.  Hebson  (J),  which  may  be  relied  upon  as  an 
authority  the  other  way,  there  never  was  a  total  loss: 
the  owners  were  never  dispossessed  of  the  vesseL  What 
has  taken  place  since  the  commencement  of  the  actioa 
is  immaterial.  [CowUng^  for  the  defendant,  admitted 
this.]  The  parties  now  holding  the  vessel  have  a  daim 
for  salvage,  and  therefore  a  lien  under  which  the  vessel 
may  be  detained ;  Hartfort  v.  Jones  (e).  [Lord  Campbell 
C.  J.  That  seems  not  essential  to  your  case :  the  ille- 
gality of  the  detainer  would  not  prevent  the  loss  from 
remaining  total,  any  more  than  the  illegality  of  the  act 
of  the  pirates  prevented  th'is  from  being  a  total  loss  in 
the  first  instance.] 

Cowling,  contr^  There  was  no  total  loss  at  the  time 
of  the  abandonment :  and  the  notice  of  abandonment 
was  given  under  a  mistake  either  of  facts  or  of  law. 
Before  that  noticet  the  vessel  had  been  taken  poosession 

(a)  7  B.^a  794.  (ft)  9  B.  ^  C.  411. 

(e)  4  AT.  ^  ^.  576.  {d)  2  B.^AUL  513. 

(c)  1  Ld.  i?.iym.  393. 
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of  by  the  Virago:  after  that,  there  was  no  loss.  The  1954. 
notice  appears  to  rely  on  the  *' condemnation  at  VaU  ^~^^ 
formttT  *^  as  a  prize  to  Her  Majesty's  steamer  Virago.^ 
Bat  no  such  condemnation  could  be  legal.  Had  the 
nodce  been  given  while  the  vessel  was  in  the  hands  of 
the  pirateSy  there  would  at  that  time  have  been  a  total 
loss,  for  which  the  phuntifis  might  have  recovered, 
subject  to  such  events  as  might  occur  before  the  action 
brought  But,  upon  the  recapture,  the  property  was  in 
the  owners:  the  possession  was  indeed  in  the  Queen, 
but  not  a  beneficial  possession.  She,  by  her  servants, 
held  the  vessel  for  the  purpose  of  doing  justice  to  the 
parties  really  interested ;  Case  of  Piracy  (a).  There 
may  be  a  lien  for  the  eighth  of  the  value  of  the  ship 
given  to  the  recaptors  by  stat.  13  &  14  Ftc/.  c.  26.  5.  5. 
That,  however,  cannot  support  the  notice  of  abandon- 
ment as  for  a  total  loss:  it  cannot  have  the  effect  of 
imposing  upon  the  underwriters  the  character  of  ship- 
owners. The  owner  is  entitled  to  all  the  fireight,  on 
the  arrival  of  the  vessel  with  the  caigo  at  the  port  of 
delivery ;  Abbott  on  Shipping^  406  (8th  ed.)«  In 
ThdhtMMon  v.  Shedden(b)  Sir  James  Man^ldt  delivering 
the  judgment  of  the  Court,  said :  *^  It  is  true  that  a 
capture  simply  proved  establishes  a  total  loss;  but  where 
the  plaintiff  in  the  same  breath  proves  a  recapture,  there 
is  an  end  of  the  capture  and  total  loss,  and  the  plaintiff 
is  entitled  to  a  partial  loss  only."  The  sume  doctrine 
is  assumed  in  the  judgment  of  the  Court  in  Boux 
V.  SaJvadar  (c>     In  Knight  v.  Faith  {d)  this   Court, 

(a)  12  R^.  73.  (6)  2  New  B.  228.  230. 

(e)  3  Sew  Co.  266.  266.  in  Excb.  Ch. ;  reverting  the  jadgment  of  C.  P. 
m  Bamx  t.  Sahadqr,  1  A'ew  Cu.  526. 
(if)  15  Q.  ^.649.661. 
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1854.        quoting  from  the  case  last  cited,  states  the  test  of  the 
5kan        ^g^^  to  abandon  to  be  "if  a   prudent  man  not   in- 
HoELNBY.      sured,  would  decline  anj  further  expence  in  prosecuting 
an  adyenture,  the  termination  of  which  will  probabl; 
never  be  successfuUj  accomplished."    [Lord  Campbell 
C.  J.     Do  you  say  that  the  mere  legal  right  to  recover 
possession,  without  the  immediate  means  of  obtaining  it, 
does  away  with  a  total  loss?]     Where  it  is  reasonably 
certain  that  tlie  owner  will  regain  possession,  so  that  in 
eifect  his  possession  is  only  retarded,  there  cannot  be  an 
absolute  total  loss.     If  the  master,  under  these  circum- 
stances, had  sold  the  vessel,  the  sale  would  have  been 
illegal :  the  parties  who  here  sold  had  no  more  authority 
than  the  master;  and  the  sale  has  the  same  effect  as  a 
sale  by  him :  this  was  the  view  taken  in  the  Admiralty 
Court  by  Dr.  Lushinfftan  in  the  case  of  this  ship.    [Lord 
Campbell  C.  J.     Can  you  say  that  the  vessel  has  arrived 
in  Etiffland  in  pursuance  of  her  voyage?     She  has 
merely  traversed  the  same  track  on  the  ocean?]     At 
the  least,  she  has  come  to  England  for  the  purpose  of 
adjudication  by  the  Admiralty  Court:  that,  under  the 
circumstance,    was    the    regular    and    proper    course. 
Bainbridge  v.  Neilson{a)  was  much  like  this  case.     A 
vessel  having  been  captured,  the  owners  abandoned  her: 
she  had  at  that  time  been  recaptured ;  but  the  owners 
did  not  learn  this  till  after  they  had  given  the  notice ; 
and  they  persisted  in  the  notice,  though  the  vessel  was 
restored  to  them  without  damage :  it  was  held  that  they 
could  not  treat  this  as  a  total  loss.    [Lord  Campbell  C.  J. 
Is  not  the  rule  this:  that,  to  get  rid  of  the  total  loss, 
the  vessel  must  be  in  esse  and  the  owner  have  the  means 

(ei)  10i;a«^329. 
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of  obudning  possewton?]    That  rule  seems  too  narrow:        1854. 
when  a  vessel  is  at  sea  the  owner  cannot  take  actual        Dg^j, 
poBBession ;  surely  in  such  a  case  it  must  be  enough  that      hoInby. 
the  vessel  is  known  to  be  under  such  circumstances  that 
the  party  in  possession  holds  for  the  owner.     In  Heidi- 
worth  V.  fFise  {a)  and  Pony  v.  Aberdem  (b)  the  events 
which  happened  after  the  first  loss  did  not  create  a  state 
of  things  beneficial  to  the  owners:   that  distinguishes 
those  authorities  from  a  case  like  the  present,  where  the 
owners  are  entitled  to  have  the  vessel  on  paying  one 
eighth  for  salvage.  There  is,  further,  a  question  whether 
the  notice  of  abandonment  was  not  too  late.     [The 
Court  intimated  their  opinion  that  the  notice  was  given 
in   reasonable   time  after  the  intelligence  of  the  loss 
arrived.] 

X  P.  Wilde,  in  reply.  The  authorities  cited  against 
the  plaintiffs  will  be  found  to  be  only  cases  in  which  the 
abandonment  became  ineffectual  by  reason  of  something 
brought  to  the  knowledge  of  the  owner  before  action 
brought.  The  question  here  is  whether,  when  the 
action  was  brought,  the  vessel  was  actually  or  virtually 
restored  to  the  possession  of  the  plaintiffs,  or  was  out  of 
their  possession  only  from  their  own  fault  HoUkwarth 
V.  Wiu  (a)  is  therefore  applicable.  The  voyage  con- 
templated has  not  been  performed :  the  ship  has  arrived 
in  England,  but  not  in  pursuance  of  the  proposed 
voyage:  she  has  been  brought  hither  to  be  subjected 
to  the  inquiry  in  the  Court  of  Admiralty.  The  loss 
of  a  voyage  docs  not  indeed,  according  to  the  most 

(a)  1  B.^C,  7P4.  (*)  9  B,if  C.  411. 
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1854.  recent  decisions,  produce  a  total  loss  (a):  but  here  the 
Dean  ^^^^  ^^^^  occurs  from  other  causes,  and  is  not  cured  by 
Hornby.  ^^^^  which  is  not  a  completion  of  the  voyage.  The 
plaintiflb  need  not  rely  on  the  lien:  the  vessel  not 
having  been  restored^  it  is  immaterial  whether  it  is 
legally  or  illegally  detained.  Even  if  the  question  of 
lien  were  material,  it  would  not  be  necessary  to  consider 
the  effect  of  stat  13  &  14  Fict.  c.  26.  s.  5. :  before  that 
statute,  salvage  might  be  earned  by  the  sailors  of  a  ship 
belonging  to  the  Royal  Navy ;   The  Lustre.  Finlay  (&). 

Lord  Campbell  C.  J.  I  am  of  opinion  that,  accord- 
ing to  English  law,  the  plaintiff),  in  conformity  with 
decided  cases,  are  entitled  to  judgment.  The  under- 
writers undertake  for  the  safety  of  the  ship  from  April 
1851  to  April  1852.  In  December  1851  she  is  taken  by 
pirate&  Then,  in  fact,  a  total  loss  has  occurred.  After 
that,  she  never  is  restored  to  the  owners ;  nor  have  they 
had  an  opportunity  of  regaining  possession.  They  have 
lost  the  possession  by  events  over  which  they  have  no 
controul,  and  therefore  are  entitled  to  the  indemnity  for 
which  they  have  paid.  The  cases  referred  to  establish 
this  principle :  that,  if  once  there  has  been  a  total  loss  by 
capture,  that  is  construed  to  be  a  permanent  total  loss 
unless  something  afterwards  occurs  by  which  the  assured 
either  has  the  possession  restored,  or  has  the  means  of 
obtaining  such  restoration.  The  right  to  obtain  it  is 
nothing:  if  that  were  enough  to  prevent  a  total  loss^ 
there  never  wbuld  in  this  case  have  been  a  total  loss  at 
all ;  for  pirates  are  the  enemies  of  mankind,  and  have 

(a)  Soe  Do^U  ?.  DaUa;  1  Moo,  ^  Rob,  48.  55. 
(h)  3  Hag,  Ad,  R,  154. 
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no  right  to  the  possession.  The  question  therefore  is,  1854. 
Had  the  owners  ever,  after  the  capture,  the  possession  dean 
or  the  means  of  obtaining  possession  ?  That  principle  HoaNBY. 
is  to  be  found  in  HoUsworth  v.  fVise  (a).  Parry  ▼• 
Aberdem  (b)  and  M^Iver  ▼•  Henderson  (c).  In  Bainbridge 
y.  NnUon  {d%  which  is  a  case  relied  upon  by  Mr.  Cbio- 
trng^  the  property  was  actually  restored  before  the  action 
was  brought  In  Thjomely  ▼•  Hebson{e)  the  owners, 
before  they  brought  the  action,  had  the  means  of 
obtaining  possession.  In  both  cases  the  principle  is 
acknowledged.  At  what  time,  in  the  present  case,  did 
there  cease  to  be  a  total  loss  ?  When  had  the  assured 
either  the  possession  or  the  means  of  obtaining  it? 
Whether  the  detainer  was  rightful  or  wrongful  is  imma- 
terial: for  the  possession  was  taken  away  by  the  plaintiflb 
and  never  restored  to  them.  The  notice  of  abandonment 
was  abundantly  early,  having  been  given  in  quite  reason- 
able time  after  the  receipt  of  the  intelligence  of  the  loss ; 
for  the  statement  of  the  case  upon  this  point  is,  that  the 
plaintiff,  about  the  end  of  ^/mf/ 1852,  received  at  one 
time  the  intelligence  of  the  seizure  by  the  pirates,  of 
the  recapture,  and  of  the  arrival  at  Valparaiso;  and 
notice  of  abandonment  was  given  on  the  30th  of  the 
same  AjniL  The  £M;t  that  the  policy  of  insurance 
expired  on  the  21st  of  that  April  would  only  prevent 
the  underwriters  from  being  liable  for  any  event  occur- 
ring after  that  day.  It  is  true  that  the  notice  speaks  of 
a  ^condemnation"  at  Valparaiso;  and  that  is  inaccurate: 
but  we  must  suppose  that  the  notice  proceeded  on  these 

(a)  1  B,^C.  794.  (6)  9  B.  ^  C.  411. 

(c)  4  M.^  S.  576.  (d)  10  Ea$t,  329. 

(«)  2  B.^  Aid.  513. 
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1854.        ^ts.     Under  these  circumstances,  I  am  of  opinion  that 
— :^^        the  plaintifis  were  entitled  to  abandon. 


T. 

Hornby. 


CoLBBiDGB  J.  I  am  of  the  same  opinion.  There 
was  a  capture  by  pirates;  and,  if  that  were  all,  there 
would  unquestionably  be  a  total  loss.  The  question, 
therefore,  is  as  to  what  has  occurred  since.  The  vessel 
is  recaptured  by  an  EnglUh  man  of  war ;  a  prize  master 
is  put  on  board:  and  she  is  brought  back  to  England^ 
not  on  her  original  voyage,  but  with  a  view  to  proceed- 
ings in  the  Court  of  Admiralty.  She  receives  damagCt 
and  is  ordered  to  be  sold.  These  are  all  the  facts  that 
are  material ;  for  we  have  nothing  to  do  with  what 
occurred  in  the  Admiralty  Court:  nor  is  the  question 
of  the  right  to  the  possession  material :  that  right  was 
never  out  of  the  plaintifls.  But  the  material  question 
is,  Whether  the  possession  was  ever  restored  to  the 
plaintifis;  and  it  never  was,  from  the  first  to  the 
last  As  to  the  notice  of  abandonment,  I  agree  with 
my  Lord  that  it  is  enough  if  this  is  given  in  reasonable 
time,  and  that  the  time  here  was  reasonable. 

WiGHTMAN  J.  The  question  here  is,  Whether  that 
which  was  at  one  time  a  total  loss  has  been  converted 
into  a  partial  one.  To  make  that  so,  the  circumstances 
ought  to  be  such  as  either  to  restore  the  possession  to 
the  assured,  or  to  afford  them  the  means  of  obtaining 
possession.  Here  there  never  was  a  restoration  in  fact, 
nor  the  means  of  regaining  possession :  what  was  done 
after  the  capture  by  the  pirates  was  the  act  of  the 
recaptor :  the  vessel  remained  out  of  the  controul  of 
the  assured ;  the  recaptor  brought  her  to  another  port. 
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where  she    was  sold;   and  she  was  then  brought  to       1954. 
England.     The  asBured,  therefore,  never  had  an  oppor-        Jean 
tunity  of  taking  poaBSflsion ;  and  there  never  ceased  to      hobnby. 
be  a  total   loss.     The  case  is  not  unlike  Cohgan  v. 
Lmdan  AMwurance  Company  (a). 

(CicmpTOM  J.  was  absent.) 

Judgment  for  plaintiffs,  for  total  loss. 

(a)  5  if.  ^  A  447. 


JoBDAN  against  Wilcoxon.  jliT^^loui. 

TTONYMAN  moved  for  a  rule  Nisi  to  set  aside  an  The  role  that 

Xx.  r>  *^  appUeation 

CHrder  made  by  Parke  B.,  at  Chambers,  under  stat  to  let  tside  a 

JodUre*8  order 

9  &  10  Viet,  c  95.  «.  58.,  and  stat  13  &  14  Vict  c.  61.  cenlSotbe 

s.  22.>  prohibiting  all  further  proceedings  in  a  phdnt  |^  of  the 

depending  between  the  parties  in  the  County  Court  {JUS^^^e'"*'* 

oT  Lancashire  held  at  Lherpool,  for  want  of  jurisdic-  ^"fpjJiJ* 

don.     He  stated   that  the  order  was  made  on   22d  to  an  order 

madebjr  a 

June  1853,  so  that  a  whole  term  had  elapsed :  but  he  i^,^ 
sosmsted  that  the  case  of  prohibition  might  be  looked  prohthitmg  a 

Coaoty  Court 

upon  as  an  exception  to  the  ordinary  rule:   and  he  fromproeecd- 
referred  to  De  Saber  v.  Queen  of  Portugal  (a),  where  gtftij^&^io 
it  was  held  by  this  Court  that  a  prohibition  for  want  of  ^!ti,^^ 
jurisdiction  might  be   awarded  at   the  instance'  of  a  Jf^f,  1^2^!^' 
stranger,  on  the  ground  that  it  was  a  contempt  of  the 
Crown  for  the  inferior  Court  to  proceed  without  juris- 

(e)  17  Q.  B.  171. 
YOU    III.  O  B.    &   B. 
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diction:  and  be  contended  that  in  like  manner  the 
closing  the  inferior  Court  to  a  party  entitled  to  sue 
therein,  which  was  an  obstruction  of  public  justice, 
was  also  not  within  the  strict  rules  applicable  to  pro- 
ceedings affecting  only  the  parties  themselves.  [Lord 
Campbell  C.  J.  We  have  laid  it  down  that  an  appli- 
cation to  set  aside  a  Judge's  order  cannot  be  made  later 
than  the  term  next  succeeding  the  order.]  Even  after 
a  writ  has  issued,  the  Court  will  award  a  consultation  if 
it  appears  that  there  is  jurisdiction.  [Lord  Campbell 
C.  J.  I  think  the  objection  as  to  time  applies  in  this 
case  as  much  as  in  that  of  the  order.] 


Per  Curiam  (a). 

Rule  refused. 

(a)  Lord  Campbttt  G.  J.,  CblfHc^,  Wigkimam  and  Brk  Jt. 


Jatmary  19th. 


Dewhubst,  Watson  and  Whittlb,  Trustees  of 
the  Original  Union  Friendly  Burial  Society, 
against  Clarkson. 


nnHE  declaration   alleged  that  plaintifis,   Trustees  of 
The  Original  Union  Burial  Society  (the   rules  of 


Where  an 
amendment 
of  the  rulea 
of  a  Friendly 
Society  has 

received  the  barritter't  certificate,  under  ttat.  4  &  5  If.  4.  e.  4(X  a.  4.»  foeh  amendment  if 
▼aUd,  though  there  has  been  no  resolution  of  the  Society  in  compliance  with  the  enact- 
ments of  Stat.  10  Cr.  4.  e.  66.  «.  9.,  or  with  the  rule**  of  the  Society  incorporating  that  sec- 
tion.    Per  Lord  Cam/Ml,  Coleridge  and  Wightman  Js. :  dissentiente  Erit  J. 

The  rules  of  a  Society  directed  that  three  trustees  should  be  appointed,  of  whom  one 
should  be  treasurer,  in  whose  names  the  funds  of  the  Society  should  be  invested :  and  that 
the  treasurer  should  invest  the  unappropriated  stock  exceeding  5(M.  as  the  board  of  manage- 
ment should  direct,  pursuant  to  stat.  13  &  14  VieU  e.  115.  Three  trustees  were  elected ; 
but  a  fourth  person  was  elected  treasurer.  Held  that  the  three  trustees  could  not  sue  a 
former  treasurer  for  the  balance  in  his  hands,  under  these  rulea :  and  that  they  had  no  title 
to  do  so  under  sUt  10  (?.  4.  c.  56.  or  sUt.  13  &  14  Vict  t,  115.,  which  were  prior  to  the 
rules  taking  elTect 


V. 
ClAEK90N« 
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which  Society  have  been  duly  certified  by  the  Registrar       1^54. 
of  Friendly  Societies  in  England)^  sued  defendant  for     dbwhorbt 
money  payable  by  defendant  to  plaintiffs,* as  trustees  of 
the  said   Society,  for  money  lent  by  the   Society  to 
deiSendant,  money  received  by  defendant  for  the  use  of 
the  Sodety,  interest  upon  money  due  from  defendant  to 
the  Society,  and  money  due  from  defendant  to  the 
Society  on  accounts  stated  between  them. 
Pleaa.     1*  Never  indebted.    Issue  thereon. 

2.  That  plaintifis  are  not,  nor  were^  trustees  of  the 
Society,  as  alleged.    Issue  .thereon. 

3.  That  the  rules  of  the  Society  have  not  been  duly 
certified  by  the  R^istrar  of  Friendly  Societies  iaffy- 
hxmU  88  alleged.    Issue  thereon, 

4.  raised  an  issue  not  material  to  the  questions  def 
dded  in  banc. 

5.  That  defendant  is  the  treasurer  of  the  Society,  and 
that  he  became  00  indebted  as  in  the  declaration  men* 
tioned  in  the  course  of  his  office  and  due  discharge  of 
his  dtttiea  as  such  treasurer;  and  that  he  holds  and 
retains  the  money  in  the  declaration  mentioned  as  such 
•treasurer,  and  for  the  use  of  the  said  Society,  according 
to  the  duties  of  his  office  as  such  treasurer,  and  by  the 
authority  and  according  to  the  decree  and  directions  of 
the  said  Society  and  a  majority  of  the  members  thereof. 
The  plaintifis  took  issue. 

6.  That,  by  one  of  the  rules  of  the  Society,  duly 
certified  and  enrolled  before  the  passing  of  an  Act  &c. 
(9  &  10  VkL  c.  27.,  '<  To  amend  the  kws  relating  to 
Friendly  Societies''),  it  is  declared  that  there  shall  be  a 
trustee  or  treasurer  appointed,  who  may  or  may  not  be 
a  member  of  the  sud  Society,  by  a  majority  of  the  sub- 

o  2 
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1854.  scribers  present  at  any  general  or  quarteriy  meeting  of 
Dewhuest  ^^  Society,  in  whose  name  the  funds  of  the  Society 
C1.ABI8OK.  ®^®^'  ^  invesled;  and  such  treasurer  shall  continue  in 
office  for  life,  unless  he  cither  voluntarily  resigns  the 
office,  or  is  guilty  of  a  breach  of  the  trust  reposed  in 
him,  or  becomes  bankrupt  or  insolvent,  to  be  proved  to 
the  satisbction  of  a  majority  of  the  subscribers  present 
at  any  quarterly  or  general  meeting ;  in  either  case  he 
shall  be  dismissed  firom  his  office  of  treasurer :  and  that 
there  is  no  other  provision  in  the  said  rules  for  the 
appointment  of  any  trustees :  and  that  defendant  was, 
before  the  commencement  of  this  suit,  duly  appointed 
such  treasurer  or  trustee  as  aforesaid  by  a  majority  of 
the  subscribers  present  at  a  general  or  quarterly  meeting 
of  the  Society  according  to  the  said  rule ;  and  that  he 
hath  never  resigned  the  said  office, 'or  been  proved  to 
be,  or  been,  guilty  of  a  breach  of  the  trust  reposed  in 
him,  or  been  proved  to  have  become,  or  become,  bank- 
rupt or  insolvent ;  nor  hath  he  ever  been  dismissed  from 
his  office  of  treasurer,  but  hath,  fix>m  the  time  of  his 
said  appointment  hitherto,  continued  to  act  as  such 
treasurer.     The  plaintiffs  took  issue. 

7.  raised  an  issue  not  material  to  the  questions  de- 
cided in  banc. 

On  the  trial,  before  Erie  J.,  at  the  last  Lancaster 
Assizes,  it  appeared  that  the  Society  mentioned  in  the 
pleadings  had  been  established  as  early  as  1825,  and  had, 
till  1853,  been  governed  by  a  set  of  rules  duly  made, 
certified,  confirmed  &c.,  and  several  times  amended,  the 
last  certificate  as  to  such  amended  rules  being  as  fdlows : 

*^  I  hereby  certify  that  the  foregoing  rules  are  in  con- 
formity  to  law,  and  with  the   provisions  of  the  Act 
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10  Gto.  4»   c.   56,  88  amended  by  4  and  5  fFilUam  4,        is54. 
^  *"•  Dbwhdrst 

Jlokn  Tidd  Ptati^  the  Barrister  at  Law*appoiDted  to    cl4kkson. 
certify  Rules  of  Saving  Banks. 

^  London,  28ih  January,  1846. 
**  Copy  sent  to  the  Clerk  of  the  Peace  for  Lancashire, 

"J.  Tidd  Prate 

On  10th  Nooember  1845,  the  Secretary  of  the  Society 
had  made,  in  respect  of  these  last  amendments,  the  affi- 
davit prescribed  by  stat.  4t  &  5  fF.  A.  c.  40.  s.  4.,  "  that, 
in  making  the  alterations  and  amendments  to  the  rules 
of  the  said  Society,  the  provisions  of  the  Act  under 
which  the  rules  of  the  said  Society  are  enrolled  have 
been  duly  complied  with;**  and  transcripts  of  these 
amendments,  duly  signed  and  countersigned,  had  been 
submitted  to  the  barrister  previously  to  bis  making  the  . 
above  certificate. 

These  rules,  so  amended,  constituted  what,  in  the 
discussions  in  Court,  were  called  the  old  rules  of  the 
Society.  Of  these,  the  rules  material  to  the  present 
decision  were  the  following. 

12.  **  There  shall  be  a  trustee  or  treasurer  appointed, 
who  may  or  may  not  be  a  member  of  the  Society,  by  a 
majority  of  the  subscribers  present  at  any  general  or 
qnarteriy  meeting  of  the  Society,  in  whose  name  the 
funds  of  the  Society  shall  be  invested;  and  such  treasurer 
shall  continue  in  office  for  life,  unless  he  either  volun- 
tarily remgns  the  office,  or  is.  guilty  of  a  breach  of  the 
trust  reposed  in  him,  or  becomes  bankrupt  or  insolvent, 
to  be  proved  to  the  satisfaction  of  a  majority  of  the 
subscribers  present  at  any  quarterly  or  general  meeting, 
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1854.  in  either  case  he  shall  be  dismissed  from  the  office  of 
Dbwhurst  treasurer;  and  if  a  yacancy  occurs  by  any  of  the  means 
Claekson  ^^^"^^  mentiohed,  the  secretary  shall  give  notice  at  the 
next  general  or  quarterly  meeting,  and  at  sach  meeting 
a  succeeding  or  new  treasurer  shall  be  appointed  by  a 
majority  of  the  subscribers  then  present;  and  whenever 
it  shall  be  required  by  a  majority  of  the  subscribers 
present  at  any  duly  convened  meeting  of  the  Society;" 
&c. 

26.  **  No  new  rules,  or  alterations  of  these  rules,  shall 
be  made,  unless  at  a  general  meeting  of  the  subscribers 
of  this  Society,  convened  by  public  notice,  written  or 
printed,  signed  by  the  secretary  or  {Hresident,  or  other 
principal  officers  of  this  Society,  m  pursuance  of  a  requi- 
sition for  that  purpose,  by  seven  or  more  of  the  sub- 
scribers of  this  Society,  according  to  10  Geo.  4,  c  56, 
sec.  9  (a),  which  said  requisition  and  notice  shall  be 
publicly  read  at  the  two  usual  meetings  of  this  Society, 
to  be  held  next,  before  such  general  meeting,  for  the 
purpose  of  such  alterations  and  repeal,  unless  a  com- 
mittee of  such  subscribers  shall  have  been  nominated 
for  that  purpose,  at  a  general  meeting  of  the  subscribers 
of  this  Society,  convened  in  the  manner  aforesaid ;  in 
which  case,  such  committee  shall  have  the  like  power  to 
make  such  alterations  or  repeal ;  and  unless  such  alte- 
rations or  repeal  shall  be  made  with  the  concurrence 
and  approbation  of  three  fourths  of  the  subscribers  of 

(a)  Which  enacts  '*  that  no  rule  confirmed  by  the  justices  of  the  peace  in 
manner  afoi^esaid  shall  be  altered,  rescinded,  or  repealed,  unless  at  a 
general  meeting  of  the  members  of  soch  Society**  &c.,  as  in  the  rule  in 
the  text  throoghout,  except  that  the  **  members**  are  named  instead  of 
<*  subscribers,*'  and  *«  such  Society*'  instead  of  *'  this  Society,**  with  one  or 
two  verbal  differences. 
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this  Societj^  then  and  there  present,  or  the  like  propor-        1354. 
don  of  each  committee  as  aforesaid,  if  anj  shall  have     dswburst 
been  nominated  for  that  purpose."  Clamson. 

Under  these  rules,  the  defendant  was  appointed 
treasurer;  and  nothing  had  occurred  to  put  an  end  to 
his  tenure  of  such  oflSce  unless  the  circumstances  after 
mentioned  had  that  effect 

In  1853,  a  set  of  new  rules  was  transmitted  to  the 
barrister,  with  the  following  affidavit,  made  17th  FAru* 
ffiy  1853. 

^  I,  Otorge  Halian,  of  Preston,  the  secretary  of  the 
select  committee  appointed  to  revise  the  rules  of  the 
I¥e$im  Original  Union  Friendfy  Burial  Society,  beld  at** 
&c,  **  make  oath  and  say,  that,  in  making  the  alterations 
and  amendments  to  the  rules  of  the  said  Society,  the 
provisions  of  the  Act  under  which  the  rules  of  the  said 
Society  are  enrolled  have  been  duly  complied  witb.'* 

There  were  also  annexed  to  tbe  affidavit  the  signa- 
tures of  eight  persons  who  designated  themselves  as 
''the  committee  appointed  to  revise  the  rules.''  And 
the  names  of  the  president  and  secretary,  and  three 
others,  members  of  the  Socie^,  were  signed  at  the  foot 
of  the  new  rules. 

Mr.  I^rait  made  the  certificate  following. 

''I  hereby  certify  that  these  alterations  of  rules  are  in 
conformity  to  law,  and  to  the  provisions  of  the  statutes 
in  force  relating  to  Friendly  Societies. 

"  John  Tidd  B-att, 
''The  Registrar  of  Friendly  Societies  in  England, 
"  8th  JbTarcA,  1853." 

These  new  rules  were  allowed  and  confirmed  at 
sessions,  and  there  enrolled.     But  it  appeared  that  they 
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1854.  had  been  drawn  ap  and  transmitted  without  any  such 
DBWHUR6T  meeting  haying  been  held  as  is  prescaribed  by  sect  26 
CLAEKsoif.    ^^  ^®  ^'^  ^^  ^^^  Btat  10  G.  4.  c.  56.  t.  9. 

Of  the  new  rales,  those  material  to  the  points 
decided  were  the  following. 

12.  '<That  there  shall  be  three  trustees  appointed, 
one  of  whom  shall  be  treasurer,  who  may  or  may  not  be 
members  of  the  Society ;  they  shall  be  appointed  by 
a  majority  of  subscribers  present  at  any  general  or 
quarterly  meeting  of  the  Society,  in  whose  names  the 
funds  of  the  Society  shall  be  invested;  and  such  trustees 
and  treasurer  shall  continue  in  office  during  pleasure, 
unless  they  voluntarily  resign  their  office,  be  guilty  of  a 
breach  of  the  trust  reposed  in  them,  or  become  bank- 
rupt, or  insolvent,  to  be  proved  to  the  satisfaction  of  a 
majority  of  the  members  then  present  at  any  quarterly 
or  general  meeting;  in  any  of  these  cases  they  shall  be 
dismissed  from  the  office  of  trustee  or  treasurer;  and  if 
a  vacancy  occurs  by  any  of  the  means  above  mentioned, 
the  secretary  shall  give  notice  at  the  next  general  or 
quarterly  meeting,  and  at  such  meeting,  a  succeeding 
new  tnistee  or  treasurer  shall  be  appointed  by  a  majority 
then  present  And  whenever  the  unappropriated  stock 
shall  amount  to  above  502.,  the  same  shall  be  invested 
by  the  treasurer,  as  a  majority  of  the  board  of  manage- 
ment shall  direct,  and  pursuant  to  13  and  14,  vie,  c.  115 ; 
and  immediately  after  the  investment  of  any  money,  the 
treasurer  shall  at  the  following  meeting  report  the 
transactioq  to  the  Society,  through  the  medium  of  the 
secretary,  when  the  same  shall  be  entered  in  the  Society's 
books ;  and  with  a  view  to  meet  the  just  claims  of  the 
Society,  a  majority  of  the  board  of  management  may 
direct  the  treasurer  to  call  in  such  part  of  the  Society's . 


XVII.  VICTORIA-  201 

moneyas  may  beneceasary  for  that  parpose.  The  treasurer        1954. 
diaU  give  security  pursuant  to  10  obo.  4,  c,  66,  s.  1 1.*        DEWHimtT 

After  the  emohnent  of  the  new  rules,  the  three  plaintifis    ^^^^  Jj^g^y. 
woe  elected  troslees,  acoNrdiDg  to  the  r^ulations  therein 
prescribed,  except  that  no  one  of  them  was  treasurer; 
but  another  person,  named  ThomoM  Orune,  was  elected 
treasurer. 

It  was  admitted,  on  the  part  of  the  defendant,  that 
he  had  reoeived  the  money  claimed,  on  behalf  of  the 
Society :  but  it  was  contended  for  him  that  he  continued 
treasurer,  and  that  the  plaintiflb  were  not  legally  ap- 
pointed trustees.  For  the  plaintifis,  it  was  admitted 
that  the  action  must  fieul  unless  the  plaintifis  could 
establish  their  title  under  the  new  rules:  and  it  was 
further  admitted  that  the  new  rules  had  not  been  made 
in  conformity  with  the  26th  of  the  old  rules :  but  it  was 
contended  that  the  Registrar's  certificate  was  conclusive 
as  to  the  validity  of  the  new  rules,  and  that  it  was 
not  open  to  object  that  they  were  not  regularly 
adopted  in  the  manner  prescribed  in  the  old  rules. 
The  learned  Judge  was  of  opinion  that  the  certificate 
was  not  conclusive;  and  he  directed  a  verdict  for  the 
defendant:  but  it  was  afterwards  arranged  that  the  plain- 
tifis should  be  nonsuited,  with  leave  reserved  to  enter 
a  verdict  for  them.  For  the  defendant  it  was  fiirther 
objected  (a)  that  the  plaintifis  were  not  entitled  to  sue, 
even  supposing  the  new  rules  valtd«  inasmuch  as  the  12th 
of  those  rules  directed  that  one  of  the  three  trustees 
should  be  treasurer,  and  none  of  the  rules  vested  the 
money  in  a  trustee  not  being  treasurer.  It  was  agreed 
that  the  defendant  should  be  allowed  to  nuse  this  point 
upon  shewing  cause  against  the  rule  to  be  moved  for. 

(a)  Some  other  poioU  were  Ukcn  for  the  dcfondant,  which,  in  the 
remit,  became  imroAteriel 
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1854.  In  AEchaebnas  Term,  1853,  AiherUm  obtained  a  rule 

Dewhubst     ^^^  setting  aside  the  nonsuit  and  entering  a  verdict  for 
CLARK80N.    Pl^ntift.    In  this  term  (a), 

WaUim  and  Rew  shewed  cause.  First,  as  to  the 
validity  of  the  new  rules.  By  stat.  10  (r.  4.  c.  56.  #.  2. 
Friendly  Societies  have  power  to  make  rules,  **  and  also 
from  time  to  time  to  alter  and  amend  such  rules  as 
occasion  shall  require,  or  to  annul  and  jepeal  the  same, 
and  to  make  new  rules  in  lieu  thereof^  under  mch  restric- 
tions as  are  in  this  Act  contained.^  Sect.  4  enacts  that  a 
transcript  "  of  all  such  rules,  signed  by  three  members, 
and  countersigned  by  the  clerk  or  secretary,  vrith  all 
convenient  speed  after  the  same  shall  be  made,  altered, 
or  amended,  and  so  from  time  to  time  after  every  making, 
altering,  or  amending  thereof,  shall  be  submitted,  in 
England  and  Wales  and  Berwick  upon  Tweed,  to  the 
barrister  at  law  for  the  time  being  appointed  to  certify 
the  rules  of  Saving  Banks,"  ^*for  the  purpose  of  ascei^ 
taining  whether  the  said  rules  of  such  Society,  or  alte- 
ration or  amendment  thereof,  are  in  conformity  to  law 
and  to  the  provisions  of  this  Act;  and  that  the  said 
barrister"  ''shall  give  a  certificate  thereof,  or  point  out 
in  what  part  or  parts  they  are  repugnant  thereto  :*'  and 
the  transcript,  when  certified,  is  to  be  deposited  with  the 
clerk  of  the  peace  and  laid  before  the  next  quarter  ses- 
sions (or  adjournment  thereof),  and  be  there  allowed  and 
confirmed,  and  be  filed  by  the  clerk  of  the  peace  with  the 
rolls  of  the  sessions;  and  the  clerk  of  the  peace  is  to  sign 
a  certificate  of  the  enrolment  on  a  duplicate  copy  to  be 
returned  to  the  Society.     By  sect.  7,  new  rules,  or 


(a)  January   12th.     Before  Lord  Campbell  C.  J.,  Coleridge,  Wiffhtman 
and  Erie  Ji. 
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alterations  and  amendments  of  fonner  rules,  or  orders  18S4, 
annulling  or  repealing  fonner  rules  wholly  or  partially,  Dewhurbt 
are  not  to  be  in  force  till  entered  in  the  Society's  book,  clabk8ok, 
**and  certified,  when  necessary,  by  such  barrister,"  and 
until  the  transcript  shall  have  been  deposited  with  the  clerk 
of  the  peace  who  shall  file  and  certify :  and  **  no  such 
rule,  or  alteration  in  or  amendment  of  any  fonner  rule, 
shall  be  binding  or  have  any  force  or  effect  until  the 
same  shall  have  been  confirmed  by  such  justices,  and 
filed  as  aforesaid."  Sect.  8  makes  all  rules,  made  and 
in  force,  and  duly  entered  in  the  book,  and  confirmed, 
binding;  and  the  copy  of  the  transcript  is  to  be  evidence 
of  the  rules.  The  confirmation,  therefore,  has  under 
this  statute  no  effect  except  upon  rules  or  alterations 
properly  made :  and  the  transcript  proves  only  the  fact 
of  the  rules,  not  their  validity.  Then  the  validity 
depends  upon  the  enactments  as  to  making  the  rules  or 
amendments:  and  sect  9  enacts  ''  that  no  rule  confirmed 
by  the  justices  of  the  peace  in  manner  aforesaid  shall  be 
altered,  rescinded,  or  repealed,  unless  at  a  general  meet- 
ing of  the  members  of  such  Society  as  aforesaid,  con- 
vened by  public  notice"  &c  The  amendments  now 
in  question  were,  as  is  admitted  on  the  other  side,  not 
made  in  conformity  with  this  enactment  Therefore, 
under  stat  10  G.  4.  c.  56.,  these  new  rules,  though 
confirmed  at  sessions,  would  be  invalid:  and  the  bar- 
rister's certificate,  under  sect  4,  could  not  give  validity 
to  rules  otherwise  invalid :  he  had  no  power  to  inquire 
into  the  circumstances  under  which  the  alterations  were 
made:  he  could  only  ascertain  that  the  rules,  on  their 
fiwe,  did  not  violate  the  Act  Then  stat  4  &  5  JF.  4. 
c.  40.,  by  sect  3,  repeals  so  much  of  stat  10  G.  4.  c.  06. 
as  relates  to  the  rules  being  transmitted  to  the  banister, 
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1854.  <tKid  deposited  with  and  certified  by  the  clerk  of  ihe 
Dewhubbt  P^^^/^p  ^^^  to  the  niles  or  amendments  not  being  bind- 
Cla:«o„.  i°8  ^'^  confirmed  at  sessions  and  filed;  and,  by  sect  4, 
substitutes  firesh  regulations.  By  these,  two  transcripts, 
signed  by  three  members  and  countersigned  by  the  clerk 
or  .secretary,  with  an  affidavit,  in  the  case  of  an  altera- 
tion or  amendment,  by  the  derk  or  secretary,  that  the 
provisions  of  stat.  10  Cr.  4.  c,  56.,  or  of  the  Act  under 
which  the  rules  have  been  enrolled,  have  been  duly 
complied  with,  are  to  be  submitted  to  the  barrister,  **  for 
the  purpose  of  ascertaining  whether  the  said  rules  of 
such  Society,  or  alteration  or  amendment  thereof,  are 
calculated  to  carry  into  effect  the  intention  of  the  par- 
ties framing  such  rules,  alterations,  or  amendments,  and 
are  in  conformity  to  law  and  to  the  provisions  of  stat. 
10  G.  4.  c.  56.  <*or  this  Act;"  and  the  barrister  '« shall 
advise  with  the  said  clerk  or  secretary,  if  required,  and 
shall  give  a  certificate  on  each  of  the  said  transcripts, 
that  the  same  are  in  conformity  to  law  and  to  the  pro- 
visions** &c.,  '*  or  point  out  in  what  pari  or  parts  the 
said  rules  are  repugnant  thereto;"  and  one  of  the 
transcripts,  when  certified,  is  to  be  returned  to  the 
Society,  and  the  other  is  to  be  transmitted  by  the  bar- 
rister to  the  clerk  of  the  peace,  and  by  him  laid  before 
the  next  quarter  sessions  (or  adjournment) ;  "  and  the 
justices  then  and  there  present  are  hereby  authorized 
and  required,  without  motion,  to  allow  and  confirm  the 
same ;  and  such  transcript  shall  be  filed  by  such  clerk 
of  the  peace  with  the  rolls  of  the  sessions;"  ''and  that 
all  rules,  alterations  and  amendments  thereof,  from  the 
time  when  the  same  shall  be  certified  by  the  said  bar- 
rister," ''shall  be  binding  on  the  several  members  and 
officers  of  the  said  Society,  and  all  other  persons  having 
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interest  therein.**  Now  these  provisions  give  no  addi-  1854. 
tional  effect  to  the  barrifltert  certificate,  as  making  valid  Dkwhubot 
rules  not  I^ly  made.  The  barrister  has  no  power  to  clamtow. 
inquire  into  the  troth  of  the  aflBdavit  transmitted  to  him. 
The  certificate  merely  fixes  the  time  at  which  roles  come 
into  efiect  which  have  been  properly  made.  The  Legis- 
lature, when  it  is  intended  that  the  proceeding  by  any 
fhnctionaries  shall,  of  itself,  be  conclusive,  use  precise 
language ;  as  in  sects.  14, 27  and  29  of  stat.  10  G.  4.  c.  56. 
No  reason  can  be  suggested  for  giving  such  effect  to  the 
barrister's  certificate.  It  may  perhaps  be  said  that  the 
object  was  to  prevent  the  intention  of  the  parties  failing 
by  mero  mistake :  but  that  effect  would  practically  be 
produced  by  the  rales  remaining  in  use  for  a  long  time. 
But  the  mischief  of  the  construction  is  obvious ;  for  any 
fraudulent  change  in  the  rules  might  be  effected  by 
means  of  a  false  affidavit  The  rules  cannot  be  removed 
by  certiorari ;  stat.  IQ  G.  4.  c.  56.  #.  8. 

Atherton  and  CawKng,  contra,  were  desired  by  the 
Court  to  aiTgue  this  point  before  the  other  points  were 
discussed.  The  question  turas  on  sect  4  of  stat  4  &  5 
fF.  4.  c,  40.  The  concluding  words  of  that  section 
peremptorily  enact  that,  after  the  rales  have  been  cer- 
tified, they  shall  be  binding  on  the  members  and  officers 
of  the  Society  and  all  other  persons  having  interest 
therein.  Had  the  intention  of  the  legislature  been, 
as  is  suggested  on  the  other  side,  merely  to  fix  the  time 
at  which  the  rales  were  to  take  effect,  it  would  have 
been  easy  to  have  said  simply  that  the  roles  should  not 
be  binding  until  or  unless  they  were  certified.  It  is 
obviously  for  the  profit  of  the  Society  that  there  should 
early  be  a  stage  at  which  the  rales  should  be  settled. 
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1854.        ^^  ^'^^^^  question :  and,  if  this  was  to  be  done  as  to 
DEWH0R9T     *^y  point,  it  would  be  done  as"  to  alL     Now  it  is  not 
▼•  disputed  that  the  barrister  has  judicial  power  to  de- 

termine  whether  the  rules  are  in  themselves  conformable 
to  law.  [Lord  Campbell  C.  J.  Because  he  is  expressly 
required  to  ascertain  that]  Why  should  his  power  be 
limited  ?  He  appears  to  be  always  treated  as  a  judicial 
oflScer.  He  is  first  introduced  into  the  operation  of 
Friendly  Societies  by  stat  10  G.  4.  c.  66.  s.  4.,  by  which 
the  rules  are  to  be  sent  to  the  barrister  appointed  to  certify 
the  rules  of  Saving  Banks :  and  that  office  is  first  created  by 
Stat  9  6r.  4.  c.  92.  «.  4.,  where  the  language  equally  indi« 
cates  a  judicial  power.  If  the  rules  have  not  been  properly 
passed,  the  dissentients  may  easily  give  notice  to  the 
barrister,  in  the  nature  of  a  caveat;  and  then  he  will 
not  be  bound  by  the  affidavit  prescribed  in  sect  4  of 
Stat  4  &  5  fT.  4.  c.  40.  [Lord  Campbell  C.  J.  Can 
he  inquire  into  the  facts  stated  in  the  affidavit?]  It 
should  seem  that  he  may  do  so  if  the  facts  are  essential 
to  render  the  rules  conformable  to  law.  [Cokrk^e  J. 
The  proviso  at  the  end  of  sect  4  of  stat.  10  Cr.  4.  c.  56. 
dispenses  with  the  barrister's  certificate  if  there  be  an 
affidavit  that  the  rules  or  alterations  are  copied  from 
rules  or  alterations  already  enrolled  in  the  same  county. 
That;  looks  rather  as  if  the  certificate  were  required 
merely  for  the  purpose  of  securing  the  propriety  of  the 
rules  in  themselves.]  Sect  8  of  that  statute  makes  the 
confirmed  rules  binding  without  any  words  to  shew  that 
the  intention  was  merely  to  indicate  the  time  from  which 
they  become  valid.  [Lord  Campbell  C.  J.  That  relates 
to  the  confirmation  by  the  justices :  the  functions  of  the 
barrister  appear  to  be  difierent]  Stat  4  &  5  JFI  4. 
c.  40.  substitutes  his  authority  for  theirs;   under  this 
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Act  they  have  only  ministerial  duties.  The  affidavit  IS64, 
leqaired  by  sect.  4  of  the  same  Act  must  of  course  dkwhubm 
relate  to  something  extrinsic  to  the  rules  tbemseWes;  Qj^j^^i^^^^ 
it  must  therefore  have  been  looked  to  as  the  proper 
evidence  for  satisfying  the  barrister  of  the  legality  of 
the  whole  proceeding.  [Coleridge  J.  The  affidavit  is 
only  that  the  provisions  of  the  Act  have  been  complied 
with.]  Tbat  comprehends  the  enactments  of  stat, 
10  G,  4.  c.  56.  #.  9.,  which  lays  down  the  steps 
necessary  to  the  alteration  of  rules,  and  of  which  the 
26th  of  the  old  rules  is  only  a  transcript  Fraud  is  not 
absolutely  impossible ;  but  the  balance  of  convenience 
is  in  fiivour  of  holding  that  the  certificate  determines 
the  validiQr  of  the  alteration,  once  for  all.  On  such  a 
principle,  the  Court  of  Common  Pleas  decided,  in  The 
Bamoen  Iran  Company  v.  Bamett{a\  that  the  certificate 
ot  the  registrar  of  joint  stock  companies,  granted  under 
Stat  7  &  8  Fid.  c.  110.  #.  7.,  precluded  the  share- 
holders firom  objecting  that  the  deed  on  which  it  was 
granted  was  insufficient  [Lord  Campbell  C.  J.  Thefe 
secta  7  and  8  clearly  required  him  to  certify  only 
where  a  proper  deed  was  presented.]  The  barrister,  by 
sect  4  of  Stat  4  &  5  If".  4.  c.  40.,  is  to  advise  with  the 
clerk  or  secretary,  *<  if  required ;"  that  is,  it  should  seem, 
if  the  clerk  or  secretary  be  required  by  the  barrister  to 
confer  with  him :  that  gives  the  barrister  full  materials 
for  the  exercise  of  his  discretion.  The  danger  of  fraud 
is,  after  all,  very  slight  By  stat  10  G.  4.  c.  66.  s,  7. 
the  amendments  have  no  efiect  till  they  are  entered  into 
the  Society's  book,  which  is  open  to  all  the  members: 
that  makes  them  notorious  to  all:  and,  if  the  majority 

(a)  8  Com.  B.  406.     See  Hegina  v.  PhUtipi,  8  Q,  B.  745. 
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1854.       Are  dissatisfied  with  them,  a  meeting  may  be  called  at 
Dbwruest     ^luch  the  rules  may  be  reamended:  if  the  amendments 
Clabkbon.    '^^^^^  unobjected  to,  it  is  cogent  proof  that  there  has 
been  nothing  to  complain  of. 

The  Court  postponed  their  decision  on  this  point: 
and,  on  this  day,  there  being  a  difference  of  opinion  on 
the  Bench,  the  following  judgments  were  delivered. 

Lord  Ix>rd  Campbell  C.  J.    My  brothers  Coleridge  and 

cSMdgt  J., '  Wightman  concur  in  the  opinion  which  I  am  about  to 
Wi9ktmmn5.    pronounce:  my  brother  ErU  differs  from  us,  and  will 
state  his  fiews  afterwards. 

During  the  argument,  I  entertained  considerable 
doubt  respecting  the  point  on  which  the  rule  was 
granted :  but,  after  looking  into  the  statutes  on  which 
it  depends,  I  think  that  the  objection  taken  to  the  plain- 
tiff's right  to  sue  was  not  open  to  the  defendant,  stat. 
4  &  5  JF.  4.  c.  40.  8.  4.  having  enacted  **  that  all  rules, 
alterations  and  amendments  thereof,  from  the  time  when 
the  same  shall  be  certified  by  the  said  banister,"  to 
whom  they  were  submitted,  *'  shall  be  binding  on  the 
several  members  and  officers  of  the  said  society,  and  all 
other  persons  having  interest  therein." 

If  it  had  not  been  for  the  words  '*fiom  the  time  when 
the  same  shall  be  certified  by  the  said  barrister/*  I  should 
have  thought  it  clear  that  the  rules  certified  were  to  be 
absolutely  binding.  These  are  rules  made  in  pursuance 
of  the  Acts  of  Parliament ;  they  are  ngned  by  three 
members,  and  countersigned  by  the  clerk  or  secretary ; 
and,  in  case  of  alterations  on  amendments  of  rules,  they 
are  accompanied,  when  transmitted  to  the  barrister,  by 
an  affidavit  that,  in  making  them,  the  Acts  of  Parliament 
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and  the  rules  of  the  Society  have  been  duly  complied        1854. 

with :  and,  before  they  become  binding,  the  barrister  "dkwhubst 

must  have  certified  that  they  are  calculated  to  carry  into     claekwn. 

effect  the  intention  of  the  parties,  and  are  in  conformity 

to  law.     A  simple  enactment  that  such  rules,  so  made   Ca^ptMC  J., 

and  certified,  should  be  binding  would,  I  think,  have    ^^SSl  J.' 

prevented  any  member  or  ofiicer  of  the  Society  fi*om 

contending  that  they  were  not  binding  by  reason  of 

some  irregularity  in  the  manner  in  which  they  were 

made.     In  fi-aming  the  clause,  it  might  have  been  better 

to  have  said  '*  that  the  rules  so  certified  shall  be  binding 

on  the  members  and  officers  of  the  Society  and  all  . 

interested,  and  shall  come  into  operation  when»  and  as 

soon  as  they  are  so  certified."     But  I  really  think  that 

the  meaning  of  the  clause,  as  framed,  is  the  same. 

The  intention  of  the  Legislature  seems  to  have  been, 
to  give  the  like  efiect  to  the  certificate  of  the  barrister 
under  stat  4  &  5  fF.  4.  c.  40.  s.  4.  as  was  given  to  the 
confirmation  by  the  sessions  under  stat  10  G,  4.  c.  56. 
«.  8.  I  cannot  doubt  that,  when  rules  had  been  so  con- 
firmed and  made  binding,  a  member  could  not  have 
questioned  the  regularity  of  the  manner  in  which  they 
were  made.  Under  stat  4  &  5  fF.  4.  c.  40.  «.  4.  a  new 
process  for  confirming  the  rules  is  given ;  but  the  object 
still  was  to  make  them  binding. 

The  plaintifls*  counsel,  I  think,  entirely  failed  in  the 
attempt  to  shew  that  the  barrister  is  to  inquire  into  the 
reguhttity  of  the  making  of  the  rules,  so  that  his  cer- 
tificate is  to  be  considered  a  judicial  determination  of 
this  matter.  No  such  function  b  vested  in  him :  and 
those  who  may  think  that  the  rules  were  irr^ularly 
made  are  not  furnished  with  any  means  of  raising  the 
question.    In  very  rare  instances  this  may  produce  suinc 
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1854.  inconvenience:  but  faith  may  generally  be  given  to  the 
Dbwhoest  signature  and  aflSdavit  required  as  preliminaries;  and 
Clailuon.  P'o'^^Wj  much  more  inconvenience  would  arise  if,  after 
the  rules  have  been  certified  and  confirmed  and  acted 
Can^AeUCJ.,  opon,  it  were  competent  to  any  refractory  member,  at 
^^^I^Jj]  any  distance  of  time,  to  object  that  the  proper  notices 
were  not  given  of  the  meeting  at  which  they  were  agreed 
to,  .or  that  there  were  not  a  sufficient  number  of  mem- 
bers present  at  this  meeting,  or  that,  upon  a  division, 
the  votes  on  each  side  were  not  accurately  counted. 
If,  notwithstanding  the  precautions  taken,  any  rule  has 
been  certified  by  the  barrister  which  was  not  regularly 
made,  a  remedy  would  be  open  to  a  member  who  dis- 
approves of  it,  by  moving  its  repeal  or  modification; 
and,  if  there  be  a  majority  of  the  Society  who  agree 
with  him,  the  wrong  would  be  redressed.  The  defend- 
ant's counsel  admit  that  the  certified  rule  is  prima  facie 
valid :  but  great  mischief  might  arise  if  this  were  only 
a  presumption  to  be  rebutted;  as  then,  in  every  case 
where  a  rule  is  to  be  enforced,  evidence  might,  without 
notice,  be  given  of  some  alleged  irregularity  in  making 
it.  I  cannot  doubt  that  it  would  be  for  the  general 
benefit  of  the  Friendly  Society  that  the  rules,  when 
certified,  should  be  considered  binding  till  repealed  and 
altered :  and  the  language  used  by  the  Legislature  seems 
to  me  fairly  to  bear  this  construction.  I  therefore  think 
that  the  nonsuit  cannot  be  supported  on  this  ground. 

Erie  J.  Erle  J.     This  was  an  action  brought  for  the  funds 

of  a  Friendly  Society  against  the  defendant,  who  was 
treasurer  according  to  valid  rules.  The  plaintifib 
had  passed  certain  resolutions,  which  they  called 
amendments  of  these  rules:  these  resolutions  had  none 
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of  the  legal  reqaisites  for  an  amendment  of  rules,  and        1854. 
directly  violated  the  enactment  prohibiting  any  amend-     dewhtmst 
ment  of  which  notice  had  not  been  given  at  two  general     ^^  abkson 
meetings ;  nevertheless  they  forwarded  their  resolutions 
as  amendmeDts  to  the  registrar,  and  obtained  his  cer-       ^^^  ^' 
Uficate  that  the  amendment  was  in  conformity  to  law 
and  to  the  provisions  of  the  statutes.     If  they  made  an 
affidavit  that  the  law  had  been  complied  with  in  making 
these  amendments,  it  must  have  been  untrue.     By  these 
resolutions,   if  they  were   valid   as   amendments,   the 
plaintifis  might  be  entitled  to  have  the  funds  of  the 
Society ;  and  they  have  accordingly  brought  this  action 
to  recover  them  from  the  treasurer,  making  title  under 
these  resolutions,  which,  as  they  contend,  have  become 
valid  amendments  by  reason  of  the  registrar  having  so 
granted  his  certificate :  and  they  say  that  this  is  the 
result  of  Stat.  4  &  5  fF.  4,  c.  40.  s.  4.,  enacting  that  all 
rules  and  amendments,  from  the  time  when  they  shall 
be  certified  by  the  barrister,  shall  be  binding  on  the 
Society  and  others. 

This  construction,  which  appears  to  me  to  be  contrary 
to  the  words  and  contrary  to  the  intention  of  the  Legis- 
lature, and  which  gives  legal  success  to  untruths,  is 
thought  to  be  supported  by  expediency,  because  it  is 
supposed  to  prevent  the  evil  said  to  be  incident  to  legal 
inquiry :  and,  if  the  parties  interested  in  that  which  was 
untruly  called  an  amendment  can,  by  obtaining  a  cei> 
tificate  on  an  ex  parte  affidavit,  bar  all  inquiry  into  the 
validity  of  the  making  of  that  which  is  certified,  no 
doubt  litigation  would  be  prevented,  but  at  a  sacrifice  of 
greater  interest ;  for  it  seems  to  me  that  there  is  good 
in  allowing  all  parties  interested  to  have  their  rights 
tried  according  to  law.     The  tribunal  may  be  made 

p  2 
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1854.        cheap  and  speedy  according  to  the  subject  matter;  and 

DswHuasT     ^  delay  and  expense  may  be  saved.     But  to  allow  an 

Clabkboh.     ®*  parle  secret  application  of  one  of  the  parties  interested 

to  bind  the  rights  of  the  other  without  giving  him  an 

BfU  J.       opportunity  of  being  heard  seems  a  pernicious  plan  for 

stopping  litigation. 

Furthermore,  this  construction  seems  to  me  contrary 
to  the  words  "  that  all  rules,'*  "  when  the  same  shall  be 
certified,"  ^^  shall  be  binding."  It  seems  to  me  to  render 
the  essential  word  "  rules"  of  no  effect ;  for  it  makes 
that  which  is  no  rule  to  be  a  rule,  and  to  be  binding  if 
it  shall  be  certified. 

It  is  also  inconsistent  with  the  declared  purpose  of  the 
certificate,  which  is  -to  ascertain  the  legal  tendency  of 
the  supposed  rules,  and  not  to  inquire  into  the  validity 
of  the  making  of  them.  The  registrar  has  no  power  to 
inquire  whether  they  were  legally  made :  he  has  only 
to  consider  their  effect:  and,  if  the  same  rules  have 
been  already  certified  for  another  Society,  he  must, 
according  to  sect  5,  certify  them  again.  If  an  opinion 
upon  the  legal  tendency  of  a  supposed  instrument  is  to 
be  decisive  of  the  valid  making  of  that  instrument,  such 
a  decision  is  upon  hazard,  not  on  reasoning. 

By  the  defendant's  construction  effect  would  be  given 
to  all  the  words  of  the  enactment  in  their  ordinary  sense 
according  to  law.  If  the  rules  or  amendments  have 
been  duly  made  by  the  Society  upon  which  they  are  to 
be  binding,  the  time  for  their  binding  is  fixed,  by  this 
section,  to  be  from  the  time  that  they  are  certified.  The 
Legislature  has  made  careful  provisions  for  the  series  of 
steps  requisite  for  the  making  or  altering  of  rules  for 
Friendly  Societies,  experience  having  shewn  the  evil  of 
facility  for  sudden  changes.  Thus,  by  stat.  10  G.  4.  c.  56., 
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the  process  of  original  making  consbts  in  a  resolution  of  J854. 
the  majority  of  the  members  assembled  (a),  followed  by  dewhubst 
a  certificate  of  a  barrister  that  they  are  according  to  claemon 
law  {b\  and  by  a  confirmation  of  jiistices  in  sessions, 
and  an  enrolment  and  an  entry  in  the  Society's  book : 
and,  by  sect.  7,  no  Society  is  entitled  to  the  benefit  of 
the  Act  unless  all  these  requisites  have  been  complied 
with:  and  for  an  alteration,  by  secL  9,  notice  at  two 
general  meetings  of  a  meeting  to  alter,  and  a  majority  of 
three  fourths  at  such  meeting,  is  requisite,  together  with 
the  same  confirmations  as  before.  By  sect.  8,  all  rules 
made  as  aforesaid,  and  entered  in  the  Society's  books, 
and  confirmed  by  the  justices,  shall  be  binding:  here 
the  making,  the  entry  and  the  confirmation  are  alike 
necessary  for  validity:  neither  one  of  these  facts  pre- 
chides  the  inquiry  whether  the  others  exist,  although  a 
short  presumptive  mode  of  proving  all  of  them  is  given 
by  the  enactment  that  either  the  entry  in  the  Society's 
book,  or  the  transcript  enrolled  at  the  sessions,  or  an 
examined  copy  of  such  transcript,  shall  be  received  as 
evidence  of  such  rules  in  all  cases,  that  it  shall  be  pre- 
sumptive evidence  of  valid  rules  until  the  presumption 
is  rebutted.  This  provision,  together  with  the  ordinary 
presumption  from  acquiescence,  would  save  unnecessary 
proof,  and  check  groundless  litigation  about  forms,  and 
still  leave  to  the  parties  interested  in  having  a  real 
question  tried  an  opportunity  to  be  heard. 

Under  this  statute,  requiring  a  series  of  numerous 
steps  for  the  validity  of  a  rule  or  amendments,  the  time 
when  the  rule  became  operative  may  have  been  doubtful ; 
and  therefore  the  Legislature  may  have  had  reason  to 

(a)  Sect.  '2.  (A)  Sect.  4. 
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18.54.  fix  the  time  to  be  from  the  certificate  of  the  barr'ister  by 
Df-whimrs-T  ^^  section  now  in  question :  at  all  events  the  use  of  this 
C1ARK8ON  provision  in  this  sense  is  exemplified  in  Bradbwme  v. 
^kttbread  (a)y  in  which  a  Loan  Society,  acting  under 
Stat.  5  &  6  fT.  4.  c.  23.,  which  embodies,  by  reference, 
the  provisions  of  stat.  4  &  5  ^.  4.  c.  40.  as  to  rules,  had 
obtained  the  certificate  in  Axtgusty  but  could  not  enrol 
its  rules  till  the  sessions  in  October^  and  took  the  pro- 
missory note  on  which  the  action  was  brought  in  AvgiLst^ 
after  the  certificate ;  and  the  objection  of  the  defendant, 
that  this  was  not  a  Society  till  their  niles  were  enrolled, 
was  answered  by  reference  to  the  section  now  in  question, 
which  was  held  to  make  the  rules  operative,  before  enrol- 
ment, from  the  time  of  the  certificate.  The  subsequent 
legislation  on  Friendly  Societies,  using  the  same  expres- 
sion, appears  to  me  to  indicate  that  the  Legislature 
intended  to  fix  the  time  of  the  certificate  as  the  time  for 
the  rules  coming  into  operation,  not  that  the  certificate 
should  prove  conclusively  that  the  rules  were  made. 

Thus  stat  3  &  4  Vict  c.  110.,  relating  to  Loan 
Societies,  which  are  in  pari  materia,  by  sect.  4  enacts 
that  the  rules,  irom  the  time  when  they  shall  be  certified, 
shall  be  binding  on  all  persons  interested :  and  sect  7 
enacts  that  certain  transcripts  and  copies  of  the  rules, 
and  also  that  the  copy  certified  by  the  barrister,  shall  be 
received  as  evidence  of  such  rules ;  that  is,  presumptive 
evidence  sufficient,  if  not  rebutted :  but,  if  the  certificate 
created  the  rules,  the  certificate  itself  would  be  received, 
not  as  presumptive  evidence  of  the  rule,  but  as  proof. 

Stat.  9  &  10  Vict  c.  27.,  by  sect  12,  makes  the  bar- 
rister a  registrar  (&),  and  repeals  the  statutes  requiring 

{a)  5  M.  §•  G.  439.  (6)  Sect.  10, 
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rules  to  be  deposited  with  the  clerk  of  the  peace,  and  1954. 
directs  rules  already  deposited  there  to  be  sent  to  the  *"5ewhuiiot" 
registrar  pf  Friendly  Societies,  and  transcripts  of  new 
rules  to  be  kept  by  the  registrar :  and  then  enacts  that 
all  rules  certified  bj  the  registrar  shall  be*of  the  same 
force,  and  all  the  provisions  of  stat  10  G.  4.  c.  56.  shall 
apply  to  theui,  as  if  they  had  been  confirmed  by  the 
justices  and  enrolled  by  the  sessions.  If  the  certificate 
alone  made  them  valid  rules,  it  would  be  inconsistent 
to  enact  that  a  certificate  should  have  as  much  effect 
towards  making  them  valid  as  the  confirmation  at  ses- 
sions liad  theretofore. 

Stat  13  &  14  Vict  c.  115.,  after  repealing  several 
former  statutes,  enacts,  by  sect  4,  that  a  majority  may 
make  rales:  and,  by  sect.  6,  that  the  Society  shall  not 
be  deemed  to  be  legally  established  unless  the  rules  have 
been  certified ;  and,  by  sect.  7,  that  rules  shall  be  cer- 
tified as  of  the  class  either  of  certified  or  of  registered 
Friendly  Societies;  and  that  all  rules,  when  certified, 
shall  be  binding.  These  two  sections  appear  to  me  to 
fix  on  the  time  of  the  certificate  as  the  time  when  the 
Society  shall  be  established,  and  when  the  rules  shall  be 
binding :  but  it  no  more  creates  rules  than  it  creates  a 
Society. 

These  are  the  enactments  bearing  on  the  question. 
Thus  the  words  of  the  section,  the  purview  of  the 
statute,  the  provisions  of  other  statutes  in  pari  materia, 
and  expediency,  lead  me  to  the  conclusion  that  the 
certificate  of  the  barrister  does  not  create  a  rule  or 
amendment,  but  fixes  the  time  when  it  '  becomes 
operative;  and  that  the  defendant  is  entitled  to 
succeed. 
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1854.  JVatton  and  Rew  proceeded  to  shew  cause.    The  next 

Dewhurbt  point  is  whether,  assuming  (as  mast  now  be  done)  the 
Clarkson.  °®^  TvXefi  to  be  valid,  the  plaintiflis  have  a  right  to  sue. 
They  are  trustees ;  but  no  one  of  the  three  is  treasurer, 
as  is  required  by  the  12th  of  the  new  rules.  It  may  be 
questioned  whether  the  defendant  is  not  still  treasurer : 
he  has  not  been  formally  displaced :  but,  assuming  that 
the  election  of  Grune  has  the  effect  of  displacing  the 
defendant,  Grune  is  entitled  to  the  custody  of  the  money. 
The  trustees,  under  the  12th  new  rule,  are  entitled  only 
to  have  investments  made  in  their  names.  Stat.  10  (?.  4. 
c.  56.  «.  11.  directs  the  appointment  of  persons  to  ''  the 
office  of  steward,  president,  warden,  treasurer  or  trustee." 
Stat.  13  &  14  Vict  c.  115.  s.  12.  directs  that  **  the  trea- 
surer or  trustee  for  the  time  being"  shall  invest  the 
money  not  required  by  the  exigencies,  of  the  Society. 
Stat  10  G.  4.  c.  56.  s.  21.-  enacts  that  all  property, 
money  &c.  shall  be  vested  in  **  the  treasurer  or  trustee :" 
the  words  ^*  treasurer  or  trustee "  designate  the  two 
names  by  which  the  same  office  may  be  known :  but 
they  do  not  indicate  that,  where  the  trustee  is  not 
identical  with  the  treasurer,  the  trustee  is  to  have  the 
custody  of  the  uninvested  money. 

Atherton  and  Cowling^  contra,  were  then  called  upon 
by  the  Court  to  answer  this  objection.  The  words  of 
sect.  21  of  Stat  10  C  4.  c.  56.  enable  either  the  treasurer 
or  the  trustee,  where  the  offices  are  distinct,  to  claim  the 
money.  Further,  under  the  12th  of  the  new  rules,  one 
of  the  trustees  is,  by  being  elected  trustee,  a  treasurer ; 
and,  though  it  might  be  more  regular  if  the  Society  had 
appointed  one  of  the  three  to  be  treasurer,  the  right  of 
action  is  thus  in   the  plaintifls.      Stat   13  &  14  Vict 
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e.  115.  M.  12.  directs  that  the  trustees  or  treasurer  shall        1854. 
invest  the  money  not  wanted  for  the  current  liabilities     drithurst 
of  the  Society  in  the  names  of  the  trustees,  with  the     claksoh. 
consent  of  the  Society:  sect.  13  vests  all  the  property 
in  the  trustees:   sect.  28  directs  that  persons  holding 
moneys  &c.  belongiug  to  the  Society  shall,  on  demand, 
hand  them  over  to  the  treasurer.     [Coleridge  J.     The 
new  rule  12  directs  that  the  treasurer  shall  invest  when 
the  sum  unappropriated  exceeds  50/.]    He  holds  subject 
to  investment  in  the  name  of  the  trustees. 

Lord  Campbell  C.  J.  I  think  the  nonsuit  ought  to 
stand,  the  plaintifls  having  made  out  no  right  to  sue. 
We  must  now  assume  that  the  new  rules  are  binding : 
but  they  have  not  been  pursued.  Instead  of  making  one 
of  the  three  trustees  a  treasurer,  three  trustees  are 
appointed,  and  a  fourth  person  is  made  treasurer.  Sup- 
posing the  election  of  trustees  to  be  good,  what  right 
have  they  to  claim  the  money?  The  learned  counsel 
reverted  to  the  Acts  of  Parliament :  but  they  are  super- 
seded by  the  new  rules  in  this  respect.  And,  under 
Stat.  13  &  14  VicL  c.  115.,  money  does  not,  before 
it  is  invested,  vest  in  trustees  of  whom  no  one  is 
treasurer. 

Coleridge  J.  I  am  of  the  same  opinion.  The 
plaintiffs  were,  I  think,  well  appointed  trustees:  till 
then,  the  money  was  clearly  in  the  treasurer.  Then 
how  does  it  come  to  the  trustees?  One  suggestion 
rather  surprised  me:  that  the  simple  election  of  the 
trustees  gave  them  the  funds  of  the  Society.  In  all  the 
Friendly  Society  Acts  you  find  clauses  directing  the 
money  to  be  invested  in  the  names  of  the  trustees :  how 


218  HILARY  TERM. 

1854.  oould  their  mere  appointment  give  them  what  is  in  other 
Dewhvrst  luintls?  Then  as  to  the  new  rule  12:  that  directs  that 
Claekbon.  ^^^^^  sl^^ll  b®  trustees  of  whom  one  is  to  be  treasurer: 
the  treasurer  is  to  invest  if  the  sum  in  his  hands  exceed 
50L :  till  the  investment  therefore  the  money  must  be 
in  his  hands.  The  provisions  of  stat  10  G.  4.  c.  56. 
do  not  interfere  with  this  view :  according  to  them,  the 
money  is  to  be  in  the  hands  of  a  single  person  called 
indifferently  trustee  or  treasurer:  the  essence  of  the 
provision  is  that  the  person  who  is  really  treasiurer  has 
the  custody  of  the  money.  Then  reliance  is  placed  on 
Stat  13  &  14  Fict  c.  1 15.  But  the  new  rules  would 
supersede  the  provisions  there;  though  indeed  I  think 
that  sect.  13,  construed  with  sect  12,  gives  the  treasurer 
the  custody  of  the  money  till  it  is  invested. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  Stat 
10  G,  4.  c.  56.  contemplated  the  money  being  in  the 
hands  of  a  person  who  might  be  called  trustee  or 
treasurer,  but  who  was  to  be,  as  it  were,  the  banker  of 
the  Society.  Then  the  new  rule  contemplates  the 
election  of  three  trustees,  one  o(  whom  is  to  be  trea*- 
surer:  the  unappropriated  money  exceeding  50/.  is  to 
be  invested  by  the  treasurer.  No  one  of  these  three 
trustees  is  treasurer:  the  money  is  therefore  in  the 
hands  of  an  independent  officer.  If  the  defendant  is 
liable  to  hand  over  the  money,  he  must  do  so  to  the 
new  treasurer.  He  may  be  directed  by  the  board  of 
management  to  invest  in  the  name  of  the  trustees:  but, 
till  that  is  done,  the  mgney  is  to  be  in  the  treasurer's 
custody.  Stat  13  &  14  Vict  c.  115.  does  not  touch 
this  point:  it  shews  in  whose  names  the  money  is  to  be 
invested,  but  doc»  not  in   the  mean  time  take  it  out  of 
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the  treasurer*8  hands.     I  think,  therefore,  the  nonsuit        i854. 
should  stand.  Dewhurst 


Eble  J.     I  agree  that  the  plaintiffs  have  failed  to 
prove  a  right  of  action. 

Rule  discharged. 


Claekson. 


John  Vick  against  Jane  Sueteb,  ^"'^v*     , 

■^  Janmary  20th. 

EJECTMENT  for  lands  and  messuages  in  Hampshire :  De?i«or, 
beiDff  leiicd 
title  laid  on  1st  il/arcA  1852.  The  defendant  defended  in  fee  of 

as  landlord.   On  the  trial,  before  Erie  J.,  at  the  Hampshire  incliuding  2^ 

Spring  Assizes,  1853,  a  special  verdict  was  found,  of  ^'^if^^* 

which  the  material  parts  were  substantially  as  follows.        uJ/a^ry 

Before  and  at  the  time  of  making  his  will  hereinafter  '®3  ^^^ 

°  certain  parcels 

mentioned,  and  from  thence  until  and  at  the  time  of  his  pf  freehold 

land  to  51  in 

death,  one  John  Sueter  was  seized  in  his  demesne  as  of  fee  chargeable 

with  an  annuity 
of  60/.  tA  hie  wife  for  life,  the  first  payment  thereof  to  be  made  within  three  months  of  the 
devisor's  decease.  "  Also  I  give  and  devise  all  that  my  copyhold  estate  called  The  MiU  Field, 
consisting  of  seven  messuages/*  &c.,  "situate  at"  &c.,  "unto  my  niece  Salfy,**  "for  and 
during  the  term  of  her  natural  life,  charged  and  chargeable,  nevertheless,  and  I  hereby 
charge  Ihe  said  copvhold  estate  so  given  to  my  said  niece  StUfy,  to  and  with  the  payment 
of  one  annuity  or  dear  yearly  sum  of  25/.  unto  mv  brother"  JE,  S,  for  life,  payable  half 
yearlv,  the  fint  payment  to  begin  within  three  calendar  months  next  after  devisor's  decease; 
**  and,  from  and  immediately  after  the  decease  of  my  said  niece  Sally,  I  ifiye  and  devise  th§ 
Bomte  copyhold  kereditamenta  unto  and  eoually  between  all  and  every  tKie  children  of  my  said 
niece,  share  and  share  alike. "  "  Also  I  give  and  devise**  freeholB  land  described,  **  also  all 
and  every  my  other  copyhold  messuages  or  tenements,  lands,  tenements  and  hereditaments,** 
*'  wheresoever  situate,  unto  my  niece  Ann,  her  heirs  and  assigns,  charged  and  chargeable, 
nevertheless,  and  I  hereby  charge  the  same,  to  and  with  the  payment  of  one  annuity  or  clear 
yearly  sum  of  20/.  unto  my  said  wife  (in  addition  to  the  annuitv  of  60/.)**,  "for  and  during 
the  term  of  her  natural  life,  to  be  payable  half  yearly,  and  the  first  payment  thereof  to 
begin  and  be  made  within  three  calendar  months  after  my  decease."  There  was  dso  a 
devise  of  "  all  and  every  other  my  real  estates,  not  hereinbefore  otherwise  disposed  of,"  to 
K.  in  fee. 

Held  that  the  devise  to  the  children  of  Sally  passed  only  a  remainder  for  life. 

That  the  devise  to  Ann  passed,  not  the  reversion  in  The  MiU  FieU,  but  the  other  copy- 
holds undisposed  of. 

And  that  therefore  the  ultimate  remainder  in  foo  in  The  MiU  Field  passed  to  K 
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1854.  fee,  at  the  will  of  the  lord  of  the  manor  o{  Enuworth^ 
Vice  '^^  ^®  county  of  Southampton,  according  to  the  custom 
SosTEiu  ^^  ^^^  manor,  of  an  estate  called  The  Mill  Field,  con- 
sisting of  seven  messuages,  tenements  and  dwelling 
houses,  situate  at  JSmstoorA  aforesaid,  being  the  premises 
in  question,  the  same  then  and  still  being  part  and 
parcel  of  the  said  manor,  and  a  customary  tenement 
thereof,  demised  and  demisable  by  copy  of  the  Court 
Rolls,  by  the  lord,  or  by  his  steward  for  the  time  being, 
to  any  person  willing  to  take  the  same  in  fee  simple  or 
otherwise,  to  hold  of  the  lord  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor.  The  said  John 
SueteTy  being  so  seized,  on  10th  o(  January  1817,  made 
and  published  his  last  will  in  writing,  signed  by  him  and 
attested  and  subscribed  in  his  presence  by  three  credible 
witnesses. 

The  verdict  then  set  out  the  will :  the  material  parts 
were  as  follows. 

The  testator  first  gave  lOOL  to  his  wife  Mary;  and 
then  devised  three  freehold  parcels  of  land  to  his  nephew 
John  Sueter,  his  heirs  and  assigns,  chargeable  with  an 
annuity  of  %0l  to  the  devisor's  said  wife  for  life,  the 
first  payment  to  be  made  within  three  calendar  months 
of  devisor's  death.  *'  Also  I  give  and  devise  all  that  my 
copyhold  estate  called  The  MSU  Field,  consisting  of 
seven  messuages,  tenements  or  dwelling  houses,  situate 
at  Emsworth  aforesaid,  and  held  of  and  under  the  manor 
of  Emsworth,  and  duly  surrendered  to  the  use  of  my 
will,  unto  my  niece  Sally,  the  wife  of  Henry  Thresher, 
of  &c.,  ''for  and  during  the  term  of  her  natural  life, 
charged  and  chargeable,  nevertheless,  and  I  hereby 
charge  the  said  copyhold  estate  so  given  to  my  said 
niece  Sally,  to  and  with  the  payment  of  one  annuity  or 
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clear  yearly  sum  of  25/.  unto  my  brother  Edward  Sueter,  i854. 
during  his  natural  life,  to  be  payable  half  yearly,  and  the  Vick 
first  payment  thereof  to  begin  and  be  made  within  three  sverRtu 
calendar  months  next  after  my  decease.  And,  from  and 
immediately  after  the  decease  of  my  said  niece  SaHy,  I 
give  and  devise  the  same  copyhold  hereditaments  unto 
and  equally  between  all  and  every  the  children  of  my 
said  niece,  share  and  share  alike.  But,  if  my  said  niece 
shall  happen  to  depart  this  life  in  the  lifetime  of  her 
said  husband,  without  leaving  any  children  or  child  law- 
fully begotten,  then  I  give  and  devise  all  and  singular 
my  said  copyhold  hereditaments  unto  my  said  nephew 
John  SueteVy  his  heirs  and  assigns,  charged  and  chaige- 
able  to  and  with  the  payment  of  one  annuity  or  clear 
yearly  sum  of  50i  unto  the  said  Henry  Thresher^  during 
his  natural  life,  to  be  payable  half  yearly,  the  first  pay- 
ment thereof  to  begin  and  be  made  within  three  calendar 
months  next  after  the  decease  of  my  said  niece  SaUy 
without  issue  as  aforesaid.  Also  I  give  and  devise  all 
those  my  two  acres  of  freehold  land  situate"  &c.,  **  also 
all  and  every  my  other  copyhold  messuages  or  tenements, 
lands,  tenements  and  hereditaments,  with  their  and 
every  of  their  appurtenances,  wheresoever  situate,  unto 
my  niece  Atm^  her  heirs  and  assigns,  charged  and 
chargeable,  nevertheless,  and  I  hereby  charge  the  same, 
to  and  with  the  payment  of  one  annuity  or  clear  yearly 
sum  of  201,  unto  my  said  wife  (in  addition  to  the  annuity 
of  601  given  to  my  said  wife  and  charged  upon  my 
fireehold  hereditaments  at  Warblington  aforesaid),  for  and 
during  the  term  of  her  natural  life,  to  be  payable  half 
yearly,  and  the  first  payment  thereof  to  begin  and  be 
made  within  three  calendar  months  after  my  decease ; 
and  also  charged  and  chargeable,  and  I  hereby  charge 
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1854.        my  last  mentioned  hereditaments,  to  and  with  the  pay- 
Ynjj         ment  of  the  residue  and  remainder  of  the  rents  and 

SuETEB.  pj'ofite  thereof  unto  my  brother  Thomas  Stteter,  for  and 
during  his  natural  life,  to  be  payable  half  yearly,  and 
the  first  payment  thereof  to  begin  and  be  made  within 
three  calendar  months  after  my  decease,  save  and  except 
the  yearly  sum  of  10/.,  parcel  of  the  said  rents  and 
profits,  which  I  direct  shall  be  retained  by  my  said  niece 
Ann  to  and  for  her  own  use  and  benefit."  Then  followed 
a  bequest  of  certain  personalty.  ^*  And,  subject  to  the 
payment  of  my  just  debts,  my  funeral  and  testamentary 
expences,  the  before  mentioned  legacy,  and  the  annuities 
hereinafter  given  by  this  my  will,  I  give,  devise  and 
bequeath  all  and  every  other  my  real  estates,  not  herein- 
before otherwise  disposed  of,  and  all  and  singular  the 
residue  and  remainder  of  my  household  goods  and 
furniture,  plate,  linen  and  china,  not  chosen  by  my  said 
wife,  and  all  my  bonds,  bills,  mortgages,  ready  moneys 
and  securities  for  money,  book  debts,  and  all  and  sin- 
gular other  my  personal  estate,  of  what  nature  or  kind 
soever  I  shall  die  possessed  of,  and  all  my  estate,  right, 
title  and  interest  therein,  unto  my  said  brother  Thomas 
Sueter  and  John  Vicky  of'  &c.,  '^  their  heirs,  executors, 
administrators  and  assigns.  But  upon  trust  never- 
theless" &c«  (the  trusts  were  not  material  to  the  present 
question). 

The  said  copyhold  estate  called  The  Mill  Field,  with 
the  appurtenances,  in  the  said  will  mentioned  and 
described,  is  the  said  land,  tenements  and  premises 
mentioned  and  contained  in  the  writ  The  testator 
died  on  1st  May  1822,  without  altering  his  said  will 
as  to  the  devise  of  the  said  tenements  with  the  appur- 
tenances. 


V. 

SUBTER. 
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After  his  death,  at  a  general  court  baron  of  the  lady  1854. 
and  lords  of  the  manor,  holden  in  and  for  the  said  "  ;^~ 
manor,  on  20th  January  1823,  before  the  then  stewanl, 
the  homage  presented  the  said  will :  and  thereupon  the 
said  SaUy^  the  wife  of  the  said  Henry  Thresher^  in  the 
entry  on  the  rolls  called  devisee  for  life  named  in  the 
last  will  and  testament  of  the  said  John  Sueter,  prayed 
to  be  admitted  to  the  said  customary  tenements,  with 
the  appurtenances.  Whereupon  the  lady  and  lords  of 
the  manor  at  the  said  court,  by  the  said  steward,  granted 
the  said  customary  tenements,  with  the  appurtenances, 
to  the  said  Sdlfy,  to  hold  to  the  said  Salb/f  during  her 
natural  life,  in  pursuance  of  the  will  and  testament,  at 
the  will  of  the  said  lady  and  lords,  according  to  the 
custom  of  the  manor.  And  the  said  Sally  was  then 
.admitted  tenant  of  the  said  customary  tenements  in 
manner  and  form  aforesaid. 

The  said  Henry  Thresher  died  in  the  lifetime  of  the 
said  Sallyy  his  wife,  without  her  having  had  any  issue 
by  him.  The  said  Salfy  afterwards  intermarried  with 
WiKam  Mower ;  and  there  was  issue  of  such  marriage 
one  child,  viz.  a  son,  fFilliamy  who  was  bom  in  1829 
and  died  in  1835,  an  infant.  The  said  William  Mower ^ 
the  husband,  died  in  October,  1831.  The  said  Salfy 
died  on  14th  February  1851,  without  having  been 
again  married,  and  without  having  had  any  child 
except  the  said  ffiUiam  Mower,  who  died  an  infant  as 
aforesaid. 

The  said  ITumuu  Sueter,  named  in  the  last  will,  died 
in  FAruary  1827,  leaving  the  said  John  Vich,  named  in 
the  said  will,  and  who  is  the  above  plaintiff,  him  sur- 
viving. The  verdict  then  concluded  with  praying  the 
judgment  of  the  Court  whether  Fick  was  entitled  as  in 
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1854.       the  writ  alleged,  and  finding  according  to  such  judg- 
VicK         roent 


SUBTEB. 


Montague  Smithy  for  the  plaintiff.  The  plaintiff  claims 
the  copjhold  as  survivor  of  the  two  joint  tenants,  re- 
siduary devisees  in  fee  simple  under  the  will:  and  he 
clearly  is  so  entitled  unless  the  express  devise  passed  a 
fee  simple  to  William  Mower,  the  deceased  child  of 
Sally  Thresher,  afterwards  Mower.  The  question  there- 
fore turns  on  this  express  devise,  which,  the  plaintiff 
contends,  passed  no  inheritance.  It  is  to  be  recollected 
that  the  will  was  executed  before  the  coming  into  effect 
of  Stat.  7  IT.  4  &  I  Vict  c.  26  (a).  The  copyhold  is 
first  given  to  the  testator's  niece  Sally  for  life  by  the 
words  ''all  that  my  copyhold  estate  called  7%«  Mill 
Field,  consisting  of  parcels  specified  in  the  wilL  This 
word  "  estate"  is  not  repeated  in  the  devise  to  her  chil- 
dren :  the  language  is  ''  I  give  and  devise  the  same 
copyhold  hereditaments  unto  and  equally  between  all 
and  every  the  children  of  my  said  niece,  share  and 
share  alike."  The  condition  following  did  not  take 
effect  Sally  survived  her  husband,  Henry  Thresher, 
who  is  the  husband  designated'  by  the  will :  and 
it  might  be  questioned  therefore  whether  a  child 
by  any  subsequent  marriage  took  any  interest  at  all 
under  the  will.  But,  supposing  the  devise  to  point  to 
any  children  of  Salfy,  the  word  ''hereditaments'*  does 
not  pass  a  fee;  Moor  v.  Denn  denu  MeUor  (6).     Tliere 

(a)  See  leot.  28. 

(i)  2  B,  ^  P,  347,  in  Dom.  Proc ,  reverting  the  jadgment  of  Ezoh. 
Ch.  in  2>Mji  cfem.  MOhr  t.  Moor^  \  B,  ijf  P.  656 ;  which  rorened  the 
judgment  of  K.  B.  in  Doe  dbn.  Mattor  v.  Moor,  6  7.  R.  176.  See  Dwn 
drm.  Moor  v.  MeUor,  5  T.  B.  658. 
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Macdanald  C  B.  said  that  he  did  tiot  conceive  that  the        1854. 
word  *' hereditaments^  would   have  the  effect  of  en-        Vick 
laiging  a  devise  beyond  the  legal  import  of  the  words      sueter. 
used  in  the  will  itself;  adding:  '*The  settled  sense  of 
that  word  is  to  denote  such  things  as  may  be  the  subject 
matter  of  inheritance,  but  not  the  inheritance  itself,  and 
cannot  therefore,  by  its  own  intdnsic  force  enlarge  an 
estate,  prima  facie  a  life  estate  into  a  fee."     To  the 
same  effect  is  Doe  dem.  Small  v.  Alien  (a),  where  Lord 
JT^nyim  (ft)  expressed  his  astonishment  that  any  doubt 
should  have  been  entertained  upon  the  point     \Butty 
for  the  defendant     It  will  not  be  contended  that  the 
word  <*  hereditaments"  alone  is  su£Scient  to  give  a  fee.] 
The  attempt  will  then    probably  be    to    connect   the 
words  in  question  with  the  words  used  in  devising  the 
life  estate  to  SdUy.    In  Doe  dem.  Small  v.  AHen  (a)  the 
words   were:   ^^as  to  what  real   and   personal  estate 
it   hath   pleased  Almighty  God    to    bless  me  with,  I 
give  and  dispose   of  the  same  as  followeth: — "  **1 
do  hereby  give   and   devise  all  my  messuages,  lands, 
tenements,  and  hereditaments  whatsoever :"  yet  the  word 
**  estate"  was  held  not  to  give  to  the  subsequent  word 
<' hereditaments"  a  sense  indicating  a  devise  in  fee.     The 
wocd  ''estate"  sometimes  is  merely  descriptive  of  lo- 
cality; sometimes  it  is  construed  to  relate  to  interest, 
and  to  be  a  word  of  limitation.     But  it  cannot  bear  the 
latter  sense  where  the  will  itself  points  to  the  former. 
That  was  the  case  in  Doe  dem.  Norris  v.  Tucker  (c), 
where  the  words  were  ''  my  freehold  estate  called  Pounr 
cetU^  in  Doe  dem  Gwillim  v.  GtoilUm  (d),  and  also  in  Doe 

(a)  8  r.  A.  497.    See  Sihty  t.  Howard,  SA.^S.  253. 
(6)  6T.  R.  503.  (e)  3  B.^Ad.  473. 

(<f)  5  i?.  ^  Ad.  123. 

VOU  nf  •  Q  S.  &  B. 
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1854.       dem.  Lean  v.  Lean  (a), where  the  words  were  "an  estate 
VicK         called  LeaseJ*    The  cases  are  collected  in  2  Jarman  on 

SuETEB.       ^^»  187  et  seq.     Here  the  words  m  the  first  instance 
are  clearly  descriptive  of  locality  only;  and  "the  same 
copyhold  hereditaments"  can  therefore  not  comprehend 
a  fee.     But,  even  if  the  word  "estate**  in  the  first  in- 
stance carried  a  fee,  it  is  immediately  restricted  to  an 
estate  for  life :    and,  further,  the  word  "esUte"  is  not 
carried  on  to  the  devise  to  the  children ;  but  the  words 
"the   same   copyhold   hereditaments"  are   substituted. 
Reliance  will  perhaps  be  placed  on  the  cireumstance 
that  the  estate  for  life  given  to  SaUy  is  charged  with  an 
annuity  for  the  life  of  Edward  Sueter.    That  is  a  cireum- 
stance in  favour  of  an  inheritance  when  the  person  is 
charged ;  but  it  is  not  so  when,  as  here,  the  charge  is 
only  on  the  land,  because  then  the  annuity  issues  out  of 
the    land  in  whomsoever  vested,  and    for  whatsoever 
estate ;  Doe  dem.  Clarke  v.  Clarke  (b),  Doe  dem.  Same 
V.  Garlick  (c).    That  decision  shews  that  Andrew  v.  Skmt" 
house  {d)  is  not  now  to  be  considered  law,  unless  upon 
the  assumption,  which  Lord  Kenyon  appears  to  make, 
that  the  charge  there  was  on  the  person.    The  remainder 
expressly  devised  to  John  Sueter  never  took  efiect,  because 
the  event  upon  which  it  was  limited  did  not  occur,  as  has 
already  been  pointed  out.    The  devise  of  the  "other" 
copyhold  property  does  not  a£Pect  the  present  question. 

Butt,  contrL  The  devise  passed  a  remainder  in  fee 
to  WilUam  Mower,  the  infant  It  is  true  that,  if  "  here- 
ditaments" be  treated  as  the  governing  word,  the  in- 
heritance does  not  pass.     But  the  words  "from  and 

(a)  1  Q.  B.  929.  (6)  \  Cr,^  M.  39. 

(c)  14  M.  $-  W,  698. 

(<f)  5  T.  A.  292.     Sm  14  AT.  ^  W,  704. 


SUETER* 
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immediately  after'*  and  •*satne'*  refer  back  to  the  words  1954 
of  the  devise  of  the  life  estate  to  SaUy:  and  the  words  — -^^ 
there  are  •*  all  my  copyhold  estate  called  The  Mill  Field."*  ^  V; 
Now,  first,  the  authorities  cited  to  shew  that  these  words 
do  not  convey  an  inheritance  are  distinguishable.  In  Doe 
denu  Ncrris  v.  Tueher  (a)  the  word  **  all"  did  not  occur,  as 
here ;  and  I/>rd  Tenterden  approved  of  Bidlis  v.  Gale  (&)» 
saying  that  there  ''the  words  'all  that  estate  I  bought  of 
Mead*  might  well  import  the  whole  interest  in  the  estate, 
because  the  testator  had  in  feet  bought  the  fee  simple 
of  Mead/*  And  it  is  to  be  remarked  that  no  one  of  the 
cases  of  Denn  dem.  Itichardsan  v.  Hood  {e\  Roe  denu  Child 
V.  Wright  (d)  or  Bandall  v.  Tachin  {e)  was  cited  in  Dmi 
dem.  Norris  v.  Tucker  {a) ;  yet  those  three  authorities 
distinctly  shew  that  the  word  ''  estate,''  though  followed 
by  a  description  of  site,  will  carry  a  fee.  In  Doe  denu 
GwSHm  V.  GwiUim  {g)  the  word  ''  estates"  was  controuled 
by  the  words  which  followed, ''  as  I  have  appointed  and 
disposed  to  them  in  lots  and  in  money;"  and  then  some 
lots  were  given  with  words  carrying  an  estate  tail,  one 
without  any  words  of  inheritance,  and  one  with  words 
carrying  a  fee.  In  Doe  dem.  Lean  v.  Lean  (A)  the  words 
were  not  **  my  estate,"  but  **an  estate  called  Lease/*  a  dis- 
tinction insisted  on  by  counsel,  and  adopted  by  the  Court 
In  fevoar  of  the  defendant's  construction  there  are  the 
three  cases,  already  mentioned,  of  Denn  dem.  Richard'- 
tan  V.  Hood  (c).  Roe  dem.  ChUd  v.  Wright  (d)  and  Ran- 
dall V.  Thichin  (e):  and  to  these  may  be  added  Holdfast 

(a)  3B.^Ad.  473.  (i)  2  Fes.  Setu  48. 

(e)  7  linmL  35.  (<f)  7  EoMt,  259. 

(«)  6  TamU.  410.  (p)  &  B.  ^  Ad.  122. 

(A)  1  Q.  B.  229. 
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1854.  ^fe'w.  Cowper  v.  Marten  (a),  Andrew  v,  Sautkause  (b) 
''  ^^  (which  is  an  authority  on  the  eflFect  of  the  word  "estate'' 
SuFTBiu  ^  ^^^  ^  ^^  ^^®  effect  of  a  charge),  Uthwatt  v.  JBry- 
ant  (c),  Harding  v.  Gardner  (rf),  Chichester  v.  Oaren- 
Am  (e)  and  Doe  <fem.  Pottow  v.  Fricker  {g).  In  most  of 
these  cases  the  words  were  "my  estate:"  those  words 
occur  here ;  and,  even  if  they  did  not,  the  fee  would 
pass;  Burton  v.  White  (A),  [^Coleridge  J.  referred  to 
Doe  dem.  C/dU  y.  Wright  (i)  and  Doe  denu  Wright  v. 
Child  (A).]  Secondly,  the  words  "same  copyhold  here- 
ditaments'* coupled  with  "from  and  immediately  after 
the  decease  of  my  said  niece  Satfy^**  must  be  understood 
to  refer  to  the  "estate"  before  given,  and  therefore  to 
carry  a  fee.  In  2  Powell  on  Devises^  418  (3d  ed.,  by 
Jarman)y  it  is  said:  "it  cannot  be  doubted  that  where  a 
testator  devises  an  estate,  with  or  without  words  of 
locality,  to  A.  for  life,  and  then  gives  ^  the  same*  to  B.^ 
the  latter  devise  would  ^ve  B.  a  fee."  [Crompton  J. 
In  Roe  dem,  Bowes  v.  Blachett  (Q,  cited  in  the  preceding 
page  in  Powell^  the  devise  was  of  "all  my  estate  and 
interest"  in  certain  lands  to  E,  for  life,  and,  from  and 
after  ^.'s  decease,  "  the  said  messuages,  houses,  lands, 
and  tenements,"  to  two  others,  "as  tenants  in  common;" 
and  it  was  held  that  these  two  took  only  life  estates.] 
That  is  clearly  distinguishable:  the  words  "the  same 
copyhold  hereditaments"  may  well  be  coupled  with 
"estate,"  meaning  interest:  but  "the  said  messuages," 


(a;  1  r.  i2.411.  (6)  5r.  /?.  292. 

(c)  6  TViiiiil.  317.  («f)  \  B,^  B,  72. 

(O  4  TauiU.  176.  (^)  6  Bxeh.  510. 

(A)  7  Exch.  720.  (,)  8  71  R,  64. 

(*)  1  New  R,  336.  (/)  1  Cowp.  236. 
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&c.,  cannot.  Next,  as  to  the  e£fect  of  the  charge  of  1854.  , 
the  annuity.  It  is  true  that  a  charge  of  an  annuity  vick 
simply  on  the  land  affords  no  inference  that  it  is  intended  sceter. 
to  pass  a  fee.  But  here  the  effect  is  to  charge  both  the 
niece  and  her  children  with  the  annuity^  and  each  suc*- 
oessive  tenant  for  the  time  being  is  thus  liable  to  the 
charge ;  so  that  the  case  seems  to  fall  within  the  rule  in 
2  PdweU  on  Devises,  395,  "that  where  the  charge  is 
upon  the  devisee  in  respect  of  the  lands,  or,  in  other 
words,  where  the  estate  is  charged  in  his  hands,  a  fee 
passes."  Andrew  v.  Sauthouse  (a)  is  in  point:  other  cases 
are  collected  in  2  Powell  on  Devises,  389.  [Lord  Camp- 
bell  C.  J.  Lord  Kenyon  seems  to  have  been  under  a 
mistake  in  Andrew  v.  Southouse  (a).  I  cannot  see  how 
a  fee  was  necessary  here  to  enable  the  successive  tenants 
to  pay  the  annuity,  nor  how  any  one  can  be  said  to  be 
personally  charged.  Coleridge  J.  Was  the  tenant  for 
life  liable  after  the  first  payment  of  the  annui^  was 
due,  and  before  receiving  any  rent  ?]  She  was.  [Lord 
Campbell  C.  J.  How  could  it  be  enforced?]  By  action 
of  debt,  or  perhaps  in  equity  only;  but  she  would  be- 
come liable  by  accepting  the  estate.  But  it  is  not 
necessary  to  go  so  far.  A  bequest  of  lands  and  person- 
alty to  G.  S.y  "after  having  thereout  first  paid  and 
dischaiged  all  my  just  debts  and  funeral  ezpences,'*  was 
held  to  charge  G.  S.  personally  in  respect  of  both  realty 
and  personalty,  and  therefore  to  pass  a  fee  in  the  realty ; 
Doe  dem.  Stevens  v.  Snelling  (ft):  the  explanation  of 
which  is  thus  given  in  2  Powell  on  Devises,  388 :  "  If  the 
sum  be  payable  by  the  devisee,  though  charged  on  the 
lands,  he  takes  a  fee ;  but  not  on  the  ground,  applicable 

(<i^  6  r.  R.  292.  (5)  5  EmU  87. 
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1854.       to  chaxges  imposed  simply  on  the  devisee,  that  he  might 
Y^        otherwise  sustain  a  loss,  (though  it  is  sometimes  rather 

SuKTKB.  inaccurately  applied  to  all  the  cases,)  for,  if  the  payment 
be  out  of  the  land,  he  cannot  possibly  be  damnified; 
but  because  th^  devisor  has  imposed  upon  him  a  duty, 
the  execution  of  which  requires  that  he  should  take  the 
fee;^  and  the  same  doctrine  is  applied  to  a  charge  by 
way  of  annuity,  at  p.  390.  [Crampton  J.  If  your  ar- 
gument be  good,  it  would  shew  that  Sally  took  a  fee.] 
The  implication  can  of  course  not  prevail  against  express 
words.  Lastly,  it  is  not  clear  that,  if  life  estates  only 
are  given  by  the  clauses  hitherto  noticed,  the  remainder 
will  not  pass  by  the  words  ^*  other  copyhold  messuages" 
frc  [Lord  Campbell  C.  J.  These  other  copyhold  estates 
are  charged  with  another  annuity :  is  that  a  charge  on 
The  Mill  Field  f]  Either  it  is  so,  or  an  inference  arises 
that  the  previous  charge  on  The  Mill  Field  was  a  charge 
on  the  children  of  Sally. 

Montague  Smith,  in  reply.  In  Boe  dem,  Bowes  v. 
Blaekett  (a)  Lord  Matufield  uses  reasoning  very  appli- 
cable to  the  first  point  here.  ''The  third  ai^ument  is 
drawn  from  the  words  which  follow  the  description  of 
the  messuages  preceding  the  demise  to  the  wife  for  life ; 
namely,  *  all  my  estate  and  interest  therein,*  and  from 
thence  it  has  been  insisted,  that  no  words  of  limitation 
were  necessary,  fiut  these  words  added  precedent  to 
an  estate  for  life,  can  have  no  meaning  at  all ;  and  it  is 
remarkable  that  they  are  left  out  in  the  devise  to  his 
half  sisters,  which  shews  that  the  testator  meant  nothing 
by  using  the  expression  in  the  devise  to  his  wife."    Doe 

(a)   1  Cuwp,  239. 
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deoL  Narris  ▼.  Tucker  {a)  has  not  been  distinguished.        1854. 
Andrew  ▼.  SinUhouse{b)  is  relied  on.     [Lord  Campbell        vick 
C.  J.     It  is  a  very  favourite  case  for  citation  under       svmK, 
difficulties.^     There  were  two  reasons  for  that  decision ; 
and  it  is  not  a  safe  authority  on  either.    (He  was  then 
stopped  by  the  Court) 

Lord  Campbell  C.  J.  I  have  no  doubt  that  the 
testator  intended  the  children  of  Sally  to  take  a  fee : 
bat  he  has  not  used  words  which  will  effect  the  inten- 
tion, according  to  the  established  rules  of  law  by  which 
we  are  bound.  A  testator,  in  reality,  seldom  under- 
stands the  difference  of  the  effect  of  the  same  words 
upon  personalty  and  realty ;  yet  the  law  has  established 
rules  which  do  make  a  difference.  The  same  may  be 
said  as  to  the  force  of  the  words  <<  estate  of*  and  '^  estate 
in.*  Attempts  are  often  made  to  strain  the  rules  of  law 
so  as  to  effect  the  intention :  but  we  cannot  go  farther 
than  our  predecessors  have  gone.  And  there  is  the  less 
reason  for  doing  this  now  that  the  Legislature  has  inter- 
fered and  has  made  the  words  of  limitation  no  longer 
necessary  for  passing  the  inheritance,  so  that  words 
which,  as  the  law  formerly  stood,  would  have  given  only 
a  life  estate  now  give  a  fee.  fiut  in  the  case  of  wills  not 
under  the  statute  we  can  hold  that  the  fee  passes  only 
where  we  find  words  used  which  have  been  held  to  pass 
it  Mr.  Butt  very  properly  admits  that  the  word  *' here- 
ditaments,'' taken  alone,  will  not  carry  the  fee.  But 
he  endeavours  to  avail  himself  of  words  which  occur  in 
an  earlier  part  of  the  will,  where  <' estate**  is  the  term 
used  in  the  bequest  to  Salfy.    Now  whether  this  word 

(a)  3  B.^Ad.  473.  (fr)  5  7.  A  292. 
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1854.  would,  if  used  without  any  words  of  restriction,  cany  ah 
Vkk  estate  in  fee,  it  is  unnecessary  to  determine,  as  it  was  in 
SuETtJi.  I^<^  <fc»«.  Norris  v.  Titcker  (a) ;  for  here,  as  there,  the 
word  is  not  carried  on  to  the  bequest  upon  which  the 
question  arises.  Where  we  do  not  find  the  word  "same" 
used,  or  something  equivalent,  without  variation  of  the 
term  with  which  it  is  joined,  we  cannot  carry  the  effect 
of  the  preceding  word  down :  where  the  word  is  varied, 
as  in  Roe  dem.  Bowes  v.  Blackett  (6),  the  prior  words 
lose  their  effect ;  we  can  look  only  to  the  words  used  in 
the  limitation  over.  Mr*  Butt  then  pressed  upon  us  the 
circumstance  that  there  was  a  chai^ge  of  an  annuity. 
But  it  b  clear  to  me  that  there  is  no  chaige  on  the 
person  of  the  devisees:  there  is  a  limitation  of  the 
remainder,  subject  to  the  charge:  that  is  all.  The 
children,  though  taking  only  estates  for  life,  might  do 
all  that  the  devise  requires  of  them  in  respect  of  the 
land.  Then  it  is  urged  that  the  land  will  not  pass  under 
the  general  residuary  clause,  but  will  go  to  the  niece 
Ann.  But  I  think  the  devisor  supposed  that  he  had 
disposed  of  all  the  interest  in  the  copyhold  The  MM 
Fields  and  then  went  on  to  dispose  of  other  copyhold 
land,  not  of  any  undisposed  of  interest  in  The  JkRU  Field. 
The  Mitt  Field  therefore  is,  after  the  life  estates,  left 
undisposed  of,  and  will  pass  under  the  general  residuary 
devise. 

CoLERiDOB  J.  I  am  entirely  of  the  same  opinion. 
A  copyhold  estate,  called  by  a  particular  name  and  so 
described  in  the  devise,  is  devised  for  life.  Then  there 
is  a  devise,  not  of  the  same  estate,  but  of  "  the  same 

(a)  3  fl.  §■  Ad,  473.  (6)  1  Cowp.  236. 
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copjhold  hereditaments:"  and  the  question  is,  what  1854. 
interest  this  gives  in  the  remainder.  That  is  a  question  ^^^ 
of  intention:  and,  to  find  this  out,  we  are  sometimes 
driven  to  resort  to  what  we  cannot  deny  to  be  very 
technical  distinctions,  and  which  possibly,  if  it  were  res 
mtegra,  one  might  not  be  prepared  to  adopt  But  one 
most  exercise  one's  common  sense.  It  has  been  held, 
and,  I  think,  on  sufficient  grounds,  that  the  word 
**  estate,"  even  when  followed  by  the  word  "  in"  such  a 
place,  gives  all  the  property  which  the  devisor  has  in 
the  place, unless  words  are  added  indicating  a  restriction: 
and  there  might  be  a  fair  question  if  we  now  had  to 
decide  on  the  devise  to  Salfyt  and  there  were  no  words 
limiting  her  interest  to  a  life  estate.  But,  when  you 
come  to  the  devise  to  the  children,  you  do  not  find  that 
word  again :  you  therefore  can  draw  no  inference  that 
the  devisor  meant  to  give  the  *' estate"  to  the  children, 
when  you  find  him  going  out  of  his  way  to  use  words 
not  meaning  the  same  thing.  Doe  dem.  Norris  v. 
Tucker  {a)  and  Rou>e  dem,  Bowes  v.  Blackett  (b)  seem  to 
govern  this  case.  As  to  the  charge  of  the  annuity,  I 
was  rather  surprised  to  hear  the  point  so  much  pressed. 
I  have  nothing  to  add  to  the  remarks  made  by  my  Lord. 
Then  it  is  suggested  that  the  case  for  the  defendant 
may  be  supported  by  the  first  of  the  two  residuary 
clauses.  After  several  devises  of  difierent  parcels  of 
property,  including  The  MUl  Fields  the  copyhold  pro- 
perty now  in  question,  there  comes  a  devise  of  *'all  and 
every  my  other  copyhold  messuages  or  tenements,  lands, 
tenements  and  hereditaments"  to  the  devisor's  niece 
AnUf  her  heirs  and  assigns :  and  it  is  suggested  that  this 

(a)  ^  B.^  Ad,  473.  {h)  1  Cowp,  235. 
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1854.  includes  the  reversion  in  fee  in  the  copyhold  The  Mitt 
yl^  FiekL  The  words  are,  no  doubt,  large*  But,  when  we 
SuETEB.  examine  whether  this  was  reallj  and  truly  the  devisor's 
intention,  we  find  words  shewing  that  it  could  not  be  so. 
Whatever  was  the  property  meant,  it  is  made  chaigeable 
with  an  annuity  to  the  wife  for  her  life,  besides  the 
annuity  of  60/.  previously  given  to  hen  And  not  only 
that,  but,  in  order  to  suppose  this  to  include  7^  JMtS 
Fieldi  we  must  suppose  that  a  reversion  upon  the  estates 
of  devisees  for  life  is  devised  subject  to  an  annuity  which 
will  take  effect  within  three  calendar  months  after  the 
devisor's  decease.  It  appears,  therefore,  conclusively  to 
me  that  this  property  is  not  identical  with  the  property 
charged  before. 

WiQHTMAN  J.  The  question  is,  whether  there  are 
words  suflScient  to  give  the  inheritance  to  the  children 
of  Scdly*  It  is  agreed  that  the  words  of  that  part  of  the 
devise  are  not  of  themselves  sufficient  for  the  purpose. 
But  it  is  said,  for  the  defendant,  that  they  are  sufficient, 
by  reference  to  the  words  of  the  previous  devise  to  Sally 
for  life ;  for  that  *^  estate,"  there  used,  comprehends,  not 
merely  the  subject  matter  of  the  devise,  but  also  all  the 
interest  of  the  devisor  in  it  No  doubt  the  word  may 
sometimes  have  that  e£Rect.  I.  should  myself  be  much 
disposed  to  consider  that  the  word,  as  here  used,  did  not 
mean  the  whole  of  the  devisor's  interest.  Reliance  was 
placed  on  Boe  dem.  Child  v.  JFriffht{a).  There  the 
words  were  **  all  my  estate,  lands,  &c  known  and  called 
by  the  name  of  the  Coal  Yard:*'  and  Lord  EUenborotigh 
laid  much  stress  on  the  circumstance  that,  by  considering 

(a)  7  JffatI,  359. 
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the  word  "  *  estate'  as  ezpressive  of  the  entire  intcreBt,"  1854. 
and  the  word  "*  lands'  as  expressive  of  the  particular  vicc 
sabject  matter  or  particular  kind  and  quality  of  thing  in  sdetkb. 
which  such  entire  interest  subsists,"  each  word  would 
''have  its  proper  signification ;"  whereas,  on  the  opposite 
.construction,  ''estate"  and  "lands"  must  be  made  to 
mean  the  same  thing.  But,  in  the  present  case,  it  seems 
to  me  that  the  word  "  estate"  is  used  only  in  its  popular 
meaning,  to  denote  the  subject  matter  of  the  devise. 
Assuming,  however,  that  it  would  in  itself  mean  the 
devisor's  whole  interest,  that  is  clearly  not  the  meaning 
here;  for  it  is  applied  to  an  estate  for  life.  It  is  said 
that  the  word  is  to  be  understood  as  carried  down  to  the 
devise  to  Salfy*s  children.  If  so,  it  seems  somewhat 
odd  that  the  word  is  not  repeated.  In  the  cases  cited 
on  this  point  for  the  defendant  either  the  word  was 
repeated,  or  there  was  something  equivalent  to  a  repeti- 
tion. But  here  the  subsequent  words  are  "the  same 
copyhold  hereditaments,"  which  could  not  have  the 
same  meaning  as  "  estate"  denoting  the  amount  of  inte- 
rest. So  that,  finding  in  the  first  instance  the  word 
"'estate"  used  in  a  limited  sense,  we  are  called  on  to  say 
that  its  sense  is  extended  by  the  subsequent  occurrence 
of  words  not  having  the  same  meaning.  The  argument 
suggested  from  the  charge  of  the  annuity  is  disposed  of 
by  my  Lord :  there  is  clearly  no  chai^  on  the  person ; 
and  therefore  there  is  no  ground  for  enlarging  the 
meaning  on  that  ground.  As  to  the  construction  of  the 
words  "other  copyhold,"  for  which  the  defendant's 
counsel  contends,  I  agree  in  the  opinions  expressed 
ahneady,  and  mainly  on  the  ground  that  there  is  a  charge 
on  those  lands  of  another  annuity  to  be  paid  within 
three  calendar  months  of  the  devisor's  death,  whereas,  if 


236 


HILARY  TERM. 


1864. 


VlCK 

V. 

SlTETEa. 


this  was  a  charge  only  on  the  reversion,  it  could  not 
take  effect  till  the  expiration  of  the  particular  estates. 

Cbobcpton  J.  I  am  of  the  same  opinion.  I  entertain 
no  doubt  on  anj  of  the  points,  and  entirely  agree  in  the 
reasons  given,  to  which  it  is  quite  unnecessary  to  add 
any  thing. 

Judgment  for  plaintiff. 


-FVicfay.  Joseph  Thompson  against  Hbney  Bell,  John 

January  20th.  ^  ^ 

Atkinson,  Jambs  Alexander,  John  Spence 
and  James  Bell. 


/^OUNT  for  money  payable  by  defendants  to  plaintiff 
for  wages  payable  from  defendants  to  plaintiff  for 


the  service  of  plaintiff  by  him  done  as  the  hired  servant 
of  defendants  at  their  request,  and  for  money  found  due 
from  defendants  to  plaintiff  on  accounts  stated  between 
them. 


To  an  action 
for  money 
payable  by 
defendant  to 
plaintiff,  de- 
fendant 
pleaded  that 
C,  a  joint 
debtor  with 
defendant, 
resided  beyond 

the  seas  in  CaUfomia^  a  State  forminff  part  of  the  United  Staiei  of  Ameriea,  within  the 
jurisdiction  of  a  court  of  that  State.  That,  by  the  law  of  CaUfomia,  a  creditor  might 
Toluntarily  assign  bis  debt  to  another  person,  who  might  in  his  own  name  sue  the  debtor. 
That  plaintiff,  being  in  CaUfomia,  assiffned  the  debt  to  R.  there,  and  R,,  in  his  own  name, 
sued  the  defendant  and  C.  for  that  ana  other  debts  in  a  Court  there  having  jurisdiction  for 
the  recovery  of  such  assigned  debts,  and  recovered  judgment  for  the  debts ;  and  defendant 
and  C.  were  liable  to  be  sued  by  R.  in  this  country  upon  the  judgment  That  the  judgment 
was  for  an  entire  sum,  makinff  no  distinction  between  the  debts,  and  was  partly  satisfied 
by  the  levy  of  a  sum  less  than  the  amount  of  the  judgment,  and  not  applicable  to  any  of  the 
debts  recovered  more  than  to  any  other. 

Replication.  That  the  law  of  CalifoAtia  was,  that  the  assignee  might  reassign  to  the 
creditor  the  debt,  or  so  much  thereof  as  was  unsatisfied,  and  the  creditor  might  sue  in  his 
own  name  for  so  much,  as  if  no  such  assignment  had  been  made,  notwithstanding  the 
.creditor  in  the  meantime  had  recovered  juagment,  unless  the  whole  was  actually  levied. 
That  A.,  before  he  had  received  any  part  of  the  debt,  or  before  any  sum  applicable  thereto 
had  been  levied,  reassigned  to  plaintiff;  by  reason  whereof  plaintiff  became  entitled  to  sue 
for  the  debt  in  his  own  name,  as  if  there  had  been  no  such  assignment  as  mentioned  in  the 
plea. 

Held :  that,  assuming  the  plea  to  shew  that  the  assignment,  made  in  California,  by  the 
law  of  that  country  transferred  the  exclusive  right  to  sue  (in  which  case,  umbltt  the  plea  was 
good),  it  was  answered  by  the  replication. 
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Plea  (firth>  I'hat  the  contracts  and  debts  in  the  de-  1854. 
claration  mentioned  were  made  and  contracted,  not  by  "thompson 
the  defendants  alone,  but  by  the  defendants  jointly  with  ^J^^ 
Christopher  BeU,  &c.  (five  others) :  that,  before  and  at 
the  time  of  the  making  the  assignment  hereafter  men- 
tioned, and  fix>m  thence  until  and  at  the  time  of  the 
recovering  of  the  judgment  hereafter  mentioned,  the 
said  Christopher  Bell  resided  beyond  the  seas,  in  the 
State  of  CaUfomiaf  being  part  of  the  United  States  of 
America^  and  in  a  certain  part  of  that  State  which, 
during  all  the  time  aforesaid,  was  within  the  jurisdiction 
of  a  certain  Court  of  law  of  that  State,  being  the  Dis- 
trict Court  of  the  Fourth  Judicial  District  That, 
before  and  at  the  time  of  the  making  of  the  said  assign- 
ment, and  from  thence  until  and  at  the  time  of  the 
recovering  of  the  said  judgment,  the  law  of  the  said 
State  of  CaUfomia  was,  that  a  creditor  might  voluntarily 
assign  to  another  person  a  debt  or  debts  due  to  such 
creditor,  and  that  the  person  to  whom  such  debt  or 
debts  were  so  assigned  might,  in  his  ovm  name,  sue  the 
person  or  persons  ovnng  such  debt  or  debts  for,  and 
recover  from  such  person,  such  debt  or  debts.  That, 
during  all  the^  times  aforesaid,  the  said  Court  was  a 
(/ourt  having  jurisdiction  and  authority  to  hear  and 
determine  any  suit  brought  by  such  assignee  as  afore- 
said against  such  debtor  or  debtors  as  aforesaid  for  the 
recovery  of  such  assigned  debt  or  (iebts  as  aforesaid, 
and  to  give  judgment  for  such  assignee  for  the  recovery 
of  such  debt  or  debts  against  such  debtor  or  debtors. 
That,  after  the  accruing  of  the  said  debts  in  the  decla- 
ration mentioned,  the  plaintiff,  then  being  in  the  said 
State  of  CaUfomia^  did,  according  to  the  said  law  of 
that  State,  voluntarily  assign  to  one  Thonms  G,  Robinson, 
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1854.        ^^^^  <^^  being  in  the  said  State,  the  debts  in  the  decla- 
Thompson     ™^io°   mentioned.     That  afterwards,  and  before   this 

Bell.  action,  T,  O.  RobtMon^  in  his  own  name,  sued  in  the 
said  District  Court  the  defendants  and  the  said  other 
persons  from  whom,  jointly  with  the  now  defendants, 
the  said  debts  were  due  as  aforesaid,  for  the  said  debts 
and  other  debts.  That  such  proceedings  were  thereupon 
had  in  the  said  District  Court,  in  the  said  suit,  that 
afterwards,  and  before  this  action,  2\  O.  Robinsofh  by 
the  consideration  and  judgment  of  the  said  District 
Court,  recovered  against  the  now  defendants  and  their 
said  joint  debtors  the  said  debts  in  the  declaration 
mentioned,  and  the  said  other  debts:  whereupon  and 
whereby  defendants  and  their  said  joint  debtors,  before 
this  action,  became  and  still,  except  so  far  as  the  said 
judgment  has  been  satisfied,  are  indebted  to  T,  G. 
Robinson  in  the  amount  of  the  debts  in  the  declaration 
mentioned  for  and  on  account  of  those  debts,  and  liable 
to  be  sued  by  the  said  71  O.  Robinson  in  this  country 
for  the  same  upon  and  by  virtue  of  the  said  judgment 
That  the  said  judgment  was  a  judgment  for  one  entire 
sum,  making  no  distinction  between  the  debts  in  the 
declaration  mentioned  and  the  other  debts  which  T.  G. 
Robinson  sued  for  as  aforesaid.  That  afterwards  the 
said  judgment  was  partly  satisfied  by  the  levy  of  a  sum 
of  money  less  than  the  amount  of  the  judgment,  and 
not  applicable  to  any  one  of  the  debts  recovered  more 
than  to  any  other. 
Demurrer.    Joinder. 

Replication.  That,  before  and  at  the  time  of  the 
making  of  the  reassignment  hereafter  mentioned,  and 
from  thence  until  and  at  the  time  of  the  commencement 
of  this  action,  the  law  of  the  said  State  of  CaKfomia 
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was,  that  the  assignee  or  person  to  whom  a  debt  or  1854. 
debts  had  been  volantarilj  assigned  by  the  creditor  or  thompsoh 
person  to  whom  such  debt  or  debts  had  first  accrued 
might  reassign,  or  give  up  and  relinquish,  to  and  for  the 
benefit  of  such  creditor  such  debt  or  debts,  or  so  much 
thereof  as  at  the  time  of  such  reassignment  or  giving  up 
and  relinquishment  remained  unsatisfied  or  unpaid  and 
unlevied;  and  that  such  creditor  or  person  to  or  for  the 
benefit  of  whom  such  debt  or  debts  was  or  were  so 
reassigned  or  given  up  and  relinquished  might,  in  his 
ovm  name,  sue  the  person  or  persons,  or  any  of  them, 
owing  such  debt  or  debts,  or  any  part  thereof,  for,  and 
recover  firom  such  person  or  persons  so  sued,  such  debt 
or  debts,  or  so  much  thereof  as  should  then  remain  un- 
levied and  unsatisfied  and  unpaid,  and  retain  the  same 
to  his  own  use  in  like  manner  as  if  no  such  assignment 
had  been  made :  and  that  notwithstanding  that  in  the 
mean  time  such  assignee  might  in  his  own  name  have 
sued  the  person  or  persons  owing  such  debt  or  debts  in 
the  said  Court  in  the  said  fifth  plea  mentioned  for  such 
debt  or  debts,  and  have  recovered  the  same  by  the  con- 
sideration or  judgment  of  such  Court,  and  caused  exe- 
cution to  be  issued  thereon,  unless  the  whole  amount 
thereof  should  have  been  actually  levied  under  and  by 
virtue  of  such  judgment  and  execution.  That  after  the 
making  of  the  said  alleged  assignment  in  the  said  fifth 
plea  mentioned,  and  before  T,  G.  RMntan  had  received 
the  said  debts  in  the  declaration  mentioned,  or  any  part 
thereof^  or  before  the  same  or  any  sum  of  money  appli- 
cable thereto  or  to  any  part  thereof  had  been  levied, 
and  whilst  such  debts  remained  wholly  unpaid  and  un- 
satisfied and  unlevied,  T.  G.  Eobmsan^  being  in  the 
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1854.  ^^^  State  of  Califamta,  did,  according  to  the  said  last 
Thompson  ^c^^ti^^^cd  law  of  that  State,  reassign  and  give  up  and 
relinquish  to  and  for  the  benefit  of  plaintiff  the  said 
debts  in  the  declaration  mentioned.  That  in  fact  T.  G. 
BobtTison  has  never  hitherto  received  or  levied  the  said 
debts  in  the  declaration  mentioned,  or  any  part  thereof, 
nor  received  or  levied  any  moneys  applicable  thereto, 
and  sufficient  to  satisfy  the  same.  By  reason  whereof 
plaintiff,  before  this  suit,  became  and  was  entitled,  by 
virtue  of  the  said  last  mentioned  law,  in  his  own  name 
to  sue  for  and  recover  the  said  debts  in  the  declaration 
mentioned,  and  every  part  thereof,  and  to  retain  the 
same  to  his  own  use,  in  like  manner  as  if  no  such 
assignment  as  in  the  said  plea  mentioned  had  been 
made. 
Demurrer.    Joinder. 

Athertan,  for  the  plaintiff.  First,  the  plea  is  bad.  If 
it  had  stopped  at  the  allegation  of  an  assignment  good 
under  the  law  of  CaUfomia,  it  is  clear  that  no  bar  would 
have  been  set  up  to  an  action  in  this  country.  It  is 
shewn  in  Story  On  the  Conflict  ofLawSy  s.  565,  that,  in 
a  country  where  a  chose  in  action  is  not  assignable,  no 
action  can  be  brought  in  the  name  of  an  assignee,  though 
the  assignment  was  made  in  a  country  where  choses  of 
action  are  assignable,  because  ^*the  inquiry,  in  whose 
name  a  suit  is  to  be  brought,  belongs  not  so  much  to 
the  right  and  merit  of  the  claim,  as  to  the  form  of  the 
remedy.**  And,  in  sect.  566,  the  author  discusses  the 
case  where  the  law  of  the  foreign  country  vests  in  the 
assignee  a  legal  right  to  sue  in  his  own  name,  and  says 
that  there  are  dicta  and   decisions  pointedly  shewing 


XVn,  VICTORIA.  211 

'*that  the  suit  must   be  brought  in  the  name  of  the        is64. 
assignor,  if   the    lex   fori   requires  it,"     He  refers   to     tuomp^os 
some  English    authorities,  which,   it    is    true,   contain         j^^|^ 
only  dicta  on  the  point.     In  Wolff  v.  Oxholm  (a),  where 
«n  action  had  been  brought  in  a  Danish  Court  by  the 
aaugneea  of  a  debt.  Lord  EUenborough^  delivering  the 
judgment  of  the  Court,  said :  <<  The  assignee  could  not 
sue  in  the  Courts  of  this  country  in  his  own  name ;  the 
action  most  have  been  brought  here  in  the  names  of  the 
ori^nal  creditors,  even  if  they  had  assigned  the  debt  for 
a  valuable  consideration;'*  and  this  on  the  assumption 
that  **  the  assignment  gave  the  assignee  a  right  to  sue  in 
his  own  name  in  Denmark^     In  FollioU  v.  Ogden  (ft) 
the  Court,  speaking  of  the  effect  of  the  vesting  a  bond 
in  any  other  than  the  obligee,  in  a  country  of  which 
the  laws  permit  such  vesting,  say :  '^  The  subject  matter 
of  this  action  being  a  bond,  it  could  only  be  sued  for 
according  to  the  laws  of  England  relating  to  bonds; 
supposing  therefore  the  right  of  the  plaintiff  to  be  gone, 
that  could  not  be  set  up  in  bar  of  the  action,  which 
must  be  brought  in  the  name  of  the  present  plaintiff, 
whoever  might  be  in  possession  of  the  bond,  since  a 
choee  in  action  is  not  assignable  in  law,  and  the  defend- 
ant could  not  plead,  that  the  obligee  had  assigned  it." 
In  General  Steam  Navigation  Company  v.  GuiUou  (c) 
the  Court  say:  ''the  plaintifis  contend,  that  the  plea 
only  means,  that  in  the  French  Courts  the  mode  of  pro- 
ceeding would  be  to  sue  the  defendant  jointly  with  the 
other  shareholders  of  the  Company  under  the  name  of 
their  association :  and,  if  this  be  the  true  construction  of 
the  plea,  we  all  concur  in  the  opinion  that  the  plea  is 

(«)  6M,tS.  92.  99.  (b)  1  H.  BL  123.  136. 

(e)  n  M.^  IP.  877.  895. 
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1854.       bB<l ;  for  it  is  well  established,  that  the  farms  of  remedies 
Thompson    *"^  words  of  proceeding  are  regulated  solely  by  the  law 

Bfll.  ^^  ^^^  place  where  the  action  is  instituted --the  lex  fori; 
and  it  is  no  objection  to  a  suit  instituted  in  proper  form 
here,  that  it  could  have  been  instituted  in  a  different 
form  in  the  Court  of  the  country  where  the  cause  of 
action  arose,  or  to  which  the  defendant  belongs/*  In 
Leroux  v.  Brown  (a)  a  question  arose  whether  an  agree- 
ment, which,  for  non-compliance  with  the  4th  section  of 
the  Statute  of  Frauds,  could  not  be  enf<Mrced  if  made  in 
England^  could,  if  made  in  Franc^^  in  conformity  with 
French  law,  be  enfolded  here ;  and  it  was  held  that  it 
could  not,  because  **  the  fourth  section  applies  not  to  the 
solemnities  of  the  contract,  but  to  the  procedure ;  and 
therefore  that  the  contract  in  question  cannot  be  sued 
upon  here ;"  per  Jervis  C.  J.  {by  Then  the  additional  facts 
do  not  raise  a  defence.  The  judgment,  supposing  it  to 
be  for  the  debt  sued  for  in  the  present  action,  is  no  bar 
without  satisfaction.  A  judgment  in  a  foreign  (3ourt  is 
not  of  so  high  a  nature  as  to  create  a  merger;  HaUv* 
Odber  (c).  Smith  v.  NkoUs  {d).  It  seems  that  either  the 
party  who  has  recovered  the  foreign  judgment,  or  the 
original  creditor,  might  sue  here:  the  case  is  one  of 
those  in  which  the  party  who  first  claims  the  right 
succeeds:  this  sometimes  happens  in  the  case  of  bailor 
and  bailee.  [Lord  Campbell  C.  J.  referred  to  Bank  of 
Australasia  v.  Nias  («)•].  That  case  shews  that  the 
foreign  judgment  works  no  merger.  [Cran^jOon  J.  It 
does  not  appear  but  that  the  plaintiff  here  may  be  suing 
as  trustee  for  the  CaKfarman  assignee.]     It  does  not: 

(a)  12  Com.  B,  801.  (»)  12  Com.  B.  624. 

(e)  1 1  Eagt,  \  IS.  (cT)  6  Ntm  Ca.  206. 

(•)  IfiQ,  B.  717. 
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and  a  judgment  and  satisfaction  in  this  case  might  be  1854. 
pleaded  in  bar  to  an  action  upon  the  foreign  judgment,  Thompson 
There  is  some  analogy  between  the  foreign  judgment  ^^^^ 
and  collateral  securities^  as  bills  of  exchange,  which 
cannot  be  pleaded  in  bar  unless  the;  have  been  paid ; 
Tarleian  v.  AlJhmen  (a).  [Wighiman  J.  Suppose  the 
plaintiff  recovered  in  his  own  name  in  the  foreign 
Coort:  what  would  the  defendant  plead  if  sued  here?] 
Judgment  and  satisfaction :  less  than  that  would  afford 
no  answer.  [Lord  Campbell  C.  J.  He  could  not, 
according  to  Bank  qf  AuMtrahria  v.  Nias  (ft),  if  sued 
ofi  the  judgment,  set  up  here  any  defence  which  he 
might  have  set  up  in  CaUfmrnia.']  The  plea,  upon  any 
view,  does  not  go  fiur  enongh :  it  should  shew  that  the 
assignor  could  no  longer  sue  in  the  CaHfomian  Courts; 
but  it  diews  only  that  the  assignee  could  sue  there  and 
had  recovered  judgment.  In  flummer  v.  ffoodhause  (c) 
it  was  held  that  a  plea  of  judgment  for  defendant  in  a 
colonial  Court  was  bad  for  not  shewing  that  the  judg-* 
tnent  was  conclusive  there. 

But,  assuming  the  plea  to  be  good,  it  is  answered  by 
the  replication:  that  shews  a  re^assignment  to  the 
original  creditor,  which,  by  the  law  of  California,  gives 
a  right  to  the  original  creditor  to  sue,  notwithstanding 
recorery  of  judgment  by  the  assignee,  if  any  part  of  the 
debt  remains  unsatisfied.  That  is  at  least  as  reasonable 
a  law  aa  the  law  aUeged  in  the  plea.  [Lord  Campbell 
C.  J.  It  is  at  any  rate  not  so  repugnuit  to  justice  as 
to  compel  its  disallowance  by  this  Court  Crampian  J. 
You  do  not  say  that  the  assignee  cannot  still  sue.]  That 
IB  unnecessary :  the  plea  does  not  shew  that  the  assignor 

(a)  2jt.^B.  32.  (6)  16  Q.  B,  717.       ' 

(e)  i  B.^  a  625 
R   2 
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1854.        ^as  ever  incapable  of  suing.     But,  if  it  could  be  so 
Thompbon     construed,  the  replication  would  still  be  well  enough; 
for  then   it  must  be   construed  as  shewing  that   the 
assignee,  after  his  reassignment,  could  not  sue. 

Cowling^  contriu  The  plea  is  good.  The  plaintiff  is 
shewn  to  have  assigned  the  debt,  intending  (since  he 
roust  be  presumed  to  know  the  law)  that  the  assignee 
should  sue  upon  it.  It  is  immaterial  where  the  debt 
was  originally  contracted:  it  must  follow  the  person. 
The  assignment  makes  the  assignee  owner  of  the  debt ; 
that  is,  sole  owner.  It  is  by  no  means  clear  that  Story 
considers  the  assignee  incapable  of  suing  for  the  debt 
in  any  country.  He  cites  Alivon  v.  Fumxoal{a)^  where 
a  question  arose  whether  two  of  four  appointees  could 
sue  in  England^  the  appointment  being  an  instrument 
made  in  France  under  the  French  law,  and  authorizing, 
in  its  terms,  the  appointees  to  act  jointly,  or  separately 
in  case  those  not  acting  were  hindered  from  acting  or 
were  absent,  and  no  hindrance  or  absence  appearing  in 
that  case:  and  the  Court  there  said (6):  **This  is  a 
peculiar  right  of  action,  created  by  the  law  of  that 
country;  and  we  think  it  may  by  the  comity  of  nations 
be  enforced  in  this,  as  much  as  the  right  of  foreign 
assignees  or  curators,  or  foreign  corporations,  appointed 
or  created  in  a  different  way  from  that  which  ihe  law  of 
this  country  requires."  That  case  is  the  stronger,  because 
the  French  instrument  transferred  to  the  appointees  no 
interest,  but  only  the  power  to  act  for  those  interested. 
The  rule  as  to  corporations,  there  assumed,  seems  to 
encroach   upon   the  lex   fori   much    further   than   the 

(a)  1  C.  Af.  ^  A.  277.  (5)  \  C.  M^  R.  296. 


XVII.   VICTORIA.  245 

defence  set  up  by  this  plea.  fFolff  v.  Oxhohn  (a)  is  1854. 
distinguishable :  nothing  there  took  place  in  the  foreign  Thompson 
coantry,  ezoept  that  the  party  to  whom  the  assignment  ^ll^ 
had  been  made  in  this  country  went  to  the  foreign 
coontry  and  there  sued.  If  the  assignment  in  that  case 
had  been  made  in  the  foreign  country  the  present  point 
might  have  arisen.  And  there  it  was  said  (b) :  **  although 
the  assignment  gave  the  assignee  a  right  to  sue  in  his 
own  name  in  Denmark^  yet  the  defendant  does  not 
appear  to  have  been  prejudiced  by  that  measure  even 
there,  nor  has  any  material  consequence  resulted  there- 
from." But,  in  the  present  case,  part  of  the  debt  has 
been  levied  under  the  foreign  judgment:  and,  further, 
the  position  of  the  parties  has  been  changed,  because  the 
JTidgraent  is  ccmclusive  as  to  the  facts,  until  impeached ; 
and  indeed  this  would  \)e  so,  even  in  the  absence  of 
express  allegation  of  jurisdiction ;  Robertson  v.  Struth  (c). 
If  an  action  were  brought  here  on  the  judgment,  it  would 
be  conclusive  evidence  against  the  defendant  of  the  facts 
necessary  to  the  judgment.  [Wightman  J.  Suppose 
the  plaintiif,  instead  of  assigning,  had  recovered  judg- 
ment in  California  in  his  own  name,  and  levied  execu- 
tion for  a  part:  what  would  the  defendant  plead  to 
another  action  brought  here  ?]  He  would  plead  satis- 
faction pro  tanto:  bnt  here  in  fact  parties  are  changed. 
[Lord  Campbell  C.  J.  You  bring  it  to  the  question 
whether  the  creditor,  by  the  foreign  assignment,  parted 
with  all  right  to  sue,  like  the  transfer  of  right  by  the 
indorsement  of  a  negotiable  instrument.]  That  is  the 
ppint  \ti  General  Steam  Navigation  Company  v.Chdllou{d) 
the  dictum  related  merely  to  the  form  of  remedy,  and  of 

Ka)  6  M.  4*  S.  92.  (6)  6  Af .  fr  &  99. 

c)  5  Q.  B.  911.  (r/)   M  .V.  §-  W,  877.  896. 
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1854.       course  the  lex  fori  would  prevail.     The  same  remark 
Thompbom     applies  to  Leroux  v.  Brawn  (a).     The  dictum  in  FdHatt 

Bbm..        ^*  Ogdenih)  related  to  the  efiect,  not  of  an  assignment 
by  a  creditor,  but  of  a  foreign  penal  law  of  forfeiture. 

Then,  as  to  the  replication.  The  law  there  alleged 
goes  beyond  what  this  Court  can  possibly  adopt  It 
may  be  that  tfie  courts  in  Cahfamia  would  restrain  the 
creditor,  to  whom  the  debt  is  reassigned,  from  issuing 
execution  for  so  much  of  the  debt  as  is  already  levied. 
But,  according  to  the  law  as  suggested  in  this  replication, 
the  judgment  in  CaUfamia  might  still  remain  effectual 
fiNT  the  sum  not  levied,  although  the  plaintiff  had 
recovered  it  here.  It  appears  that  the  reassignment 
took  place  before  any  levy,  yet  there  was  a  levy  after- 
wards. [Atherton.  The  judgment  comprehended  other 
debts.]  The  record  does  not  shew  that  the  levy  was 
confined  to  those.  [Lord  Campbell  C.  J.  You  want 
to  insist  on  part  of  the  foreign  law,  and  repudiaCe  the 
rest]  This  Court  will  allow  so  much  as  consists  with 
natural  justice,  and  no  more ;  the  comity  of  nations  goes 
no  further;  StaryOntheCaii/lictofLttwSy9B.35,S6,i1,S6* 
And  there  is  this  further  diflSculty :  that,  the  judgment 
being  for  the  aggregate  of  several  debts,  it  does  not 
appear  how  the  judgment  creditor  could  separate  the 
particular  debt  and  reassign  it. 

AthertoH,  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
replication  is  good.  But,  first,  as  to  the  plea.  What 
does  it  amount  to  but  this?     A  chose  in  action,  not 

'  (a)  12  Com.  B.  801.  (6)  1  JST.  Bl  I3d. 
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assignable  by  the  law  of  England^  is  so  by  the  law  of        1854. 

Calif amia  :  and  what  does  that  mean,  but  that  all  right     Thompson 

which  the  assignor  has  he  gives  to  the  assignee  ?     If  so,        Svll. 

the  assignee  has  the  right  exclusively.     The  case  is  like 

that  of  the   indorsement  of  a  bill   of  exchange ;    the 

indorser  cannot  sue;  the  indorsement  would  be  a  bar 

to  his  action  all  the  world  over.     If,  therefore,  the  plea 

shews  socfa  an  assignment  as  vests  all  the  assignor's  right 

in  the  assignee,  it  is  good:  but  then,  pari  ratione,  the 

replication  is  good,  which  shews  that  there  may  be  a 

reassignment,  and  that  there  was  such  a  reassignment  in 

fiict :  and,  that  being  so,  TTiompson  might  sue  either  in 

CaUfornia  or  in  England,     The  case  is  the  same  as  if 

the  assignee  had  assigned  to  a  third  person :  in  that  case, 

neither  the  creditor  nor  the  first  assignee  would  have 

had  any  right  left,  and  Thompson  could  not  have  sued, 

nor  the  first  assignee.     If,  therefore,  the  law  respecting 

the  assignment  be  good,  the  replication  answers  the  plea. 

It  is,  however,  ai^ued  that  the  replication  relies  upon  a 

foreign  law  which  is  contrary  to  natural  justice :  but  I 

think  that  we  must  take  the  foreign  law  ns  a  whole,  and 

that  we  cannot  take  a  part  and  reject  a  part ;  nor  do  I 

see  that  the  law,  as  laid  down  in  the  replication,  leads 

to  any  unjust  consequences,  or  that  there  is  any  greater 

objection  to  a  reassignment  than  to  an  assignment  of  a 

chose  in  action.     We  may  therefore  adopt  the  law  as 

alleged  in  the  replication  as  well  as  that  alleged  in  the 

plea.  The  replication  therefore  is  good ;  and  the  original 

creditor  has  his  right  of  action  again. 

WiQHTMAN  J.  (a).    I  am  entirely  of  the  same  opinion. 

(a)  CoUridge  J.  bad  left  the  Court. 
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1864.  Bj  the  common  law  of  England,  a  chose  in  action  cannot 
^^oMPBON     ^  assigned  ;  but,  by  the  law  of  CaUfomia,  not  only  the 

Bkll.  "8*^^  ^°  ®"^»  ^^^  ^^®  whole  right  of  the  creditor,  can  be 
assigned.  If,  therefore,  we  had  only  the  plea  to  look  to, 
that  would  shew  a  good  answer  to  the  action.  But  the 
replication  shews  that  the  claim  in  an  action  may  be 
reassigned  where  a  judgment  has  been  recovered,  pro- 
vided that  the  whole  debt  has  not  been  levied.  It  is 
argued  that  injustice  would  arise  from  this.  I  do  not 
see  that  it  would :  we  have  no  right  to  presume  that  the 
Courts  of  Catifomia  would  act  unjustly ;  and  it  may  be 
that  they  would  restrain  a  party  to  whom  there  had  been 
a  reassignment  from  levying  execution  for  any  debt 
already  satisfied.  It  does  not  appear  here  that  any 
execution  had  issued  under  which  any  money  had  been 
levied  applicable  to  this  particular  claim.  We  therefore 
can  see  nothing  that  is  necessarily  unjust 

Crompton  J.  I  am  of  the  same  opinion.  We  must 
construe  the  plea  as  meaning  that  the  debt  and  the  right 
to  sue  both  passed  to  the  assignee.  If  the  plea  therefore 
be  good,  the  replication  alleges,  still  more  strongly,  that 
both  may  be  reassigned  back  again  to  the  extent  of  the 
amount  not  levied.  We  are  not  entitled  to  suppose  that, 
after  this,  the  execution  and  the  judgment  can  go  on. 
The  replication  is  more  clearly  good  than  the  plea;  for 
it  states  that  after  the  reassignment  the  original  creditor 
may  sue  for  the  debt  as  if  there  had  never  been  any 
assignment  at  all. 

Judgment  for  plaintiff. 
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1854. 


The  QuEBN,  on  the  relation  of  William  Macklet,  Saturday, 

January  2\%i. 

against  Richard  Coaks. 

INFORMATION   in   the    nature   of  quo  warranto  Inforamtionm 
^  the  natnre  of 

for   exercising   the    oflSce  of  Mayor   of  Norwich,  qnowamnto 

fcfr  the  office 
Plea:   That   the  city  of  Norwich   is  named  in  Sche-  of  mayor  of  a 

dule  (A.)  to  Stat.  5  &  6  fPI  4.  c.  76.,  and  was  in  pur-  whetherdef"* 

suance  of  that  Act  divided  into  eight  wards ;  that  there  ^ulj  elect^. 

are  sixteen  aldermen  and  forty  eight  councillors  of  the  ^^^  J^ 

said  city.     That  defendant  was,  during  his  tenure  of  J^®f  ^Z'''- 

the  oflSce  of  mayor  and  for  two   preceding  years,  a  election  for 

rated  householder  qualified  to  be  a  burgess,  and  actually  the  boroogh, 

in  November 

on  the  burgess  list,  and  qualified  to  be  a  councillor,   1851,  b.  and 

and  was,  on  9th  November  1851,  duly  elected  to  be  a  didates.    B. 

councillor,  and  that  no  application  for  a  quo  warranto  disqualSedr** 

against  him   for   holding   the  office  of  councillor  was  ^^hi^"*"" 

made  for  twelve  months  after  his  election  ;  and  that,  on  *«ct 'raa  kno«r« 

to  the  yoten. 

9th  November  1852,  '<  at  a  meeting  of  the  council  of  the  ^-  ^^  ^  m«- 

jo"ty  of  votes, 
said  city  of  Norwich^  duly  convened  and  held  according  and  was  re. 

turned,  ac- 
cepted the 
office  and  acted.  C,  obtained  a  role  for  an  informa^on  in  the  nature  of  a  quo  warranto, 
which  was  made  absolute  in  Easter  term  1652.  The  information  was  filed,  B.  disclaimed ; 
and  judgment  of  ouster  was  signed  on  3d  July  1852.  On  26th  October  1852  C  save  notice 
to  the  town  council  requiring  them  to  admit  him,  on  the  ground  that  the  votes  for  B,  had 
beeo  thrown  awaj.  Oo  8th  November  1852,  C  accepted  the  office  and  signed  the  declaration 
required  by  the  statute :  of  all  which  the  town  council  had  notice.  On  the  9th  November 
so  election  was  held  for  the  office  of  mayor:  the  defendant  and  M,  were  candidates.  C. 
tendered  his  vote  for  M.  It  was  rejected ;  and,  the  other  votes  being  even,  defendant  was 
sleeted  by  the  casting  vote  of  the  presiding  officer. 

He)d,  that  the  votes  given  for  B.  were  thrown  awav :  and  that  C  was  councillor ;  that, 
the  usurpation  of  the  office  by  B.  having  rendered  it  impossible  to  aoeept  the  office  within 
Ive  days  ailer  notice  of  his  election,  he  was  excused  from  doing  so ;  and  that  when  B.  was 
ousted  C  ought  to  have  been  admitted. 

Held  also,  that,  supposing  C.  bad  been  bound  to  accept  within  five  days  after  notice,  the 
t|HTial  verdict  did  not  shew  that  C.  had  notice  of  his  election,  inasmuch  as  it  only  disclosed 
evidence  of  that  fact. 

Held  thiTcrorc,  on  boib  grounds,  that  it  appeared  on  the  »i>ecial  verdict  C.'s  vote  at  the 
election  of  oiiiyt^r  was  impiopcrl)-  rojcctod. 

Judgment  for  the  Crown. 
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1854.  ^  ^^^  statutes,  for  the  election  of  a  mayor  of  the  said 
The  QuRKN  ^'y»  '^®  defendant,  being  such  councillor,  and  being  a 
fit  person  to  be  mayor  of  the  said  city,  and  being  entitled 
to  be  on  the  citizens'  list  of  the  said  city,  and  in  every 
respect  qualified  to  be  mayor  of  the  said  city,  was  duly 
and  in  accordance  with  the  provisions  of  the  said  Act 
by  the  council  of  the  said  city,  duly  and  according  to 
the  statutes  in  such  case  made  and  provided,  elected 
to  be  the  mayor  of  the  said  city  for  one  whole  year 
then  next  and  until  his  successor  should  have  accepted 
the  said  office,  and  made  the  requisite  declaration  in 
that  behalf.  Averments  of  acceptance,  declaration,  and 
qualification  on  defendant's  part;  and  by  that  title  he 
claimed  the  office. 

Replication :  That  defendant  ^  was  not,  duly  and  ac- 
cording to  the  statutes  in  such  case  made  and  provided, 
elected  to  be  the  mayor  of  the  said  city  of  Norwich^'" 
modo  et  forma :  conclusion  to  the  country.  Issue 
thereon. 

Special  verdict  That  Richard  CundaU  was,  in  No- 
vember  1851,  in  all  respects  qualified  to  be  a  councillor; 
that,  at  an  election  of  two  councillors  for  the  fourth 
ward,  then  held,  Charles  Winter,  Robert  Wiffin  Blake 
and  the  said  RicJiard  CundaU  were  candidates ;  that  the 
number  of  votes  for  each  were:  for  Winter^  146;  for 
Blake,  117;  and  for  CundaU,  112.  That  ^ZoJl^  then 
was  disqualified  to  be  a  councillor,  being  an  alderman  ; 
that  those  who  voted  for  Blahe  had  notice  that  he  was 
disqualified ;  nevertheless  the  presiding  officer  declared 
Winter  and  Blake  elected  councillors.  That  Blahe  ac- 
cepted the  office  of  councillor  and  acted  as  suck  That, 
on  7th  May  1852,  the  present  relator  obtained  a  rule 
absolute  for  an  information  in  the  nature  of  a  quo 
warranto    against    Blake;    that,    on    14th   May    1852, 
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the  ioformaiion  was  filed;  thati  on  30th  Jnm  1862,  J854. 
Blahi  disclaimed ;  that,  on  3d  July  1862,  judgment  of  xhe  Quekn 
ooster  was  signed  agtunst  him ;  that,  on  26th  October  q^^^^ 
186'i,  notice  in  writing  was  given  by  CundaU  to  the 
mayor,  aldermen  and  citizens  of  the  city  of  Norwich, 
requiring  them  to  admit  him  as  counciUor,  instead  of 
Blahcy  on  the  groand  that  the  TOtes  given  for  Blake 
had  been  thrown  away,  and  that  therefore  CundaU  was 
duly  elected.  That,  on  8th  November  1862,  CundaU 
accepted  the  office  of  councillc^,  and  made  and  sub- 
scribed the  oaths  and  declaration  required  by  the 
statutes:  of  all  which  the  then  mayor  and  the  town 
cleik  had  notice.  That,  on  9th  NooenJber  1852,  at  the 
meeting  of  the  council  for  the  election  of  a  mayor  for 
the  ensuing  year,  two  councillors,  the  defendant  and 
Samuel  Bignoldy  were  candidates;  that  CundaU  tendered 
his  vote  as  councillor  for  Bignoldy  which  vote  the  then 
mayor  rejected :  that  the  votes,  excluding  that  of  Cun^ 
daU,  were  twenty  seven  for  defendant,  and  the  same 
number  for  Bignold;  and  thereupon  the  then  mayor 
gave  his  casting  vote  for  the  defendant  And  the  jury 
referred  it  to  the  Court  to  say  whether  the  defendant 
was  duly  elected 

fFeltby,  for  the  relator.  The  whole  question  tarns  upon 
CumUUTs  right  to  vote  in  the  election  of  mayor.  If  he 
was  properly  rejected,  the  defendant  was  rightly  elected; 
if  he  was  improperly  rejected,  the  defendant  is  an  usurper. 
It  18  clear  that  CundaU  ought  originally  to  have  been 
returned  instead  of  Blake ;  for  the  votes  for  the  latter, 
being  given  after  notice  of  his  disqualification,  were 
thrown   away ;   Rex  v.  Hawkins  {a).     If  CundaU  had 

(a)  \0  East,  2i\, 


252  HILARY  TERM. 

1854.  been  returned,  it  would  have  been  his  duty,  within  five 
The  Queen  ^^J^  ^f^^^  be  bad  notice,  to  accept  the  office,  making 
CoAKs.  ^"^  signing  a  declaration,  according  to  stat.  5  &  6  J^  4. 
c.  76.  8.  51.,  under  penalty  of  a  fine,  and  of  the  office 
being  vacanL  But,  the  office  being  fhll  of  Blake^  he 
could  not  comply  with  that  section,  which  must  be 
taken  to  be  confined  to  cases  in  which  it  can  be  com- 
plied with.  The  notice  means  official  notice ;  Regina  v. 
Preece{a).  Cundall  never  had  such  official  notice  till 
after  the  office  was  full ;  and  he  could  do  nothing  till 
ouster. 

fVilks,  contra.  Cundall  did  not  in  iact  comply  with 
sect.  51  by  making  and  subscribing  the  declaration,  till 
the  8th  of  November  1852.  Unless,  therefore,  he  was 
taken  out  of  the  operation  of  sect.  51,  and  entitled  to 
hold  the  office  without  making  the  declaration  within 
the  five  days,  the  office  of  councillor  was  vacant,  and 
there  should  have  been  a  new  election  under  sect  47. 
The  officer  presiding  at  the  election  of  mayor  could  not 
enquire  whether  the  voters  for  Blake  had  or  had  not,  at 
the  time  of  his  election  as  councillor,  notice  of  his  want  of 
qualification.  All  that  he  could  do  was  to  look  at  the  list 
under  sect  35,  where  he  would  not  see  CundaU^s  name* 
The  person  put  on  that  list  is  in  the  possession  of  the 
office ;  Regina  v.  The  Mayor  Sfc»  of  Leeds  (b).  [  CrompUm  J. 
According  to  your  ai^ument,  there  must  always  be  a 
new  election  whenever  the  wrong  person  has  been  re- 
turned, for  whatever  reason.  There  have  been  very  many 
cases  in  which  elections  have  been  set  right  where  the 
return  had  been  made  in  consequence  of  the  personation 

(a;  6  Q.  B.  94.  (/;)   II  A.  ^  E.  5\'2. 
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of  voters  and  similar  causes ;  yet  your  position  is  quite  1854. 
new.  The  practice  has,  I  think,  been  to  take  a  man-  The  Queen 
damns  to  admit  the  party,  which  no  doubt  is  convenient; 
but  the  mandamus  cannot  give  a  title ;  it  presupposes  a 
title  to  be  admitted]  At  all  events  he  should  have 
made  the  declaration  under  sect  51.  [Lord  Campbell 
C.  J.  At  what  time  ?]  He  might  have  done  so  within 
five  days  after  he  knew  of  his  election  in  November 
1851;  but  it  is  not  necessary  to  go  so  far.  It  is  suffi- 
cient to  say  that  he  ought  to  have  done  so  within  five 
days  of  his  having  notice  of  the  ouster.  Here,  on  26th 
October^  he  gives  formal  notice  himself  of  the  fact ;  and 
he  does  not  make  the  declaration  till  the  8th  November, 

Webby^  in  reply,  was  desired  by  the  Court  to  confine 
himself  to  the  last  point.  Sect.  51  applies  only  to  a 
person  having  notice  of  the  original  electionj  and  able 
to  comply  with  it  It  cannot  be  that  a  person  is  liable 
to  a  fine  for  not  accepting  an  office  already  full  of  an 
usurper.  But  the  special  verdict  does  not  raise  the 
question.  The  notice  given  on  26th  October  by  Cundall 
is  very  cogent  evidence  that  Cundall  had  himself  had 
notice ;  but  it  is  not  conclusive  of  the  fact ;  and  in  a 
special  verdict  fiusts,  not  evidence,  must  be  found. 

Lord  Campbell  C.  J.  I  must  say  this  appears  to  me 
to  be  a  clear  case.  It  depends  entirely  on  CundalT^ 
right  to  act  as  a  councillor  on  9th  November  1852.  If 
he  had  a  right  so  to  act,  the  defendant  was  not  then 
duly  elected  as  mayor,  and  is  an  usurper.  Now  Cundall 
clearly  was  elected  councillor  in  November  1851,  just  as 
much  as  if  Blake  had  not  then  stood  at  all.  Blake  was, 
in  fact,  a  candidate;  but  he  was  an   alderman,  and 
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1864.  therefore  ineligible;  and  that  fitct  was  known  to  the 
electors.  Now  it  is  the  law^  both  the  common  law  and 
parliamentaiy  law,  and  it  seems  to  me  also  common 
sense,  that,  if  an  elector  will  TOte  for  a  man  who  he 
knows  is  ineligible,  it  is  as  if  he  did  not  vote  at  all,  or 
voted  for  a  non-existent  person ;  as  it  has  been  said,  at 
if  be  gave  his  vote  for  The  Man  m  the  Moon.  That 
wn  deariy  the  low  before  the  Municipal  Corporation 
Reform  Act ;  and  there  is  nothing  in  that  Act  to  alter 
it  Sect  36  says  that  such  persons,  '^  aa  shall  have  the 
greatest  number  of  votes,  shall  be  deemed  to  be  elected/' 
Now  Cundall  had  the  greatest  number;  for  the  votes 
for  BMe  were  thrown  away.  But  Mr.  fFUks  now 
argues,  as  the  returning  officer,  in  violation  of  his  duty, 
returned  Blahe,  and  BlaAe  nsorped  the  office  and  acted 
in  it,  that,  when  he  was  ousted,  there  must  be  a  new 
election.  But  there  was  no  vacancy  then ;  CundaH  had 
been  duly  elected,  and  was  entitled  to  be  admitted. 
That  brings  ua  to  the  question  whether  he  was  too  late 
in  the  steps  he  took  to  be  admitted  Now,  first,  I  think 
that  the  provifflon  in  sect  51,  that  "  every  such  person 
60  elected  shall  accept  such  oflSce  by  making  and  sub- 
scribing the  declaration  hereinbefore  mentioned  within 
five  days  after  notice  of  his  election,  otherwise  such 
person  shall  be  liable  to  pay  the  said  fine  as  for  his 
non-acceptance  of  such  office,  and  such  office  shall  there- 
upon be  deemed  to  be  vacant,**  is  not  applicable  to  such 
a  case  as  this.  It  applies  to  a  case  where  a  person  has 
been  returned,  and  has  notice  that  he  has  been  returned, 
and  can  accept  the  office.  Then  he  must  do  so,  or  he 
incurs  a  penalty.  But  it  is  not  applicable  where  the 
person  has  not  been  returned,  but  another  ha^  so  that 
be  cannot  accept  the  office  till  after  the  usurper  has 
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been   ousted   by   quo   warranto.     In   such  a  case  the        1864. 
penalty   cannot   apply  to   a  person  who  has   not  the    The  Qoeen 
power  of  complying  with  the  enactment.     And,  further,       coaks. 
I  think  that,  if  the  law  was  otherwise,  the  special  verdict 
in  this  case  does  not  find  that  Cundall  had  notice  of  his 
election.    I  think,  therefore,  the  defendant  is  an  usurper, 
and  that  judgment  must  be  for  the  Crown. 

Cbompton  J.  (a).  I  think  it  quite  clear  that,  when 
Blake  was  ousted  by  the  quo  warranto,  there  ought 
not  to  have  been  a  new  election,  but  that  CundaU  was 
entitled  to  be  councillor,  and  might  claim  to  be  admitted. 
If  any  difficulty  was  made  about  admitting  him,  he 
might  have  applied  for  a  mandamus  to  admit  him,  and 
he  would  have  had  it:  but  the  mandamus  would  go  on 
the  ground  that  he  had  a  right  to  be  admitted,  and  that 
a  new  election  was  not  required.  Then  sect  51  pre- 
scribes the  manner  in  which  a  person  shall  accept  the 
office  and  be  admitted  to  it;  Cundall  did  so  accept  the 
office  on  8th  November  1852 ;  and  I  think  from  that 
time  it  is  clear  that,  subject  to  the  other  point,  viz. 
whether  he  did  so  in  time,  he  was  councillor  and  entitled 
to  act.  As  to  the  other  point,  I  agree  with  my  Lord 
on  both  grounds:  that  the  enactment  requiring  the 
party  to  accept  within  five  days  after  notice  does  not 
apply  to  such  a  case ;  and  that  the  special  verdict  does 
not  shew  that  Cundall  had  five  days*  notice. 

Judgment  for  the  Crown. 

(a)  Cokndg9  J.  bad  gone  to  Cluuiibenk     No  fourth  Judge  Mt  on  this 
day.  ^ 
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Monday, 
January  23d. 


Charlotte  Catherine   Heath,  administratrix, 
against  Matthew  Smith. 


/^OUNT  by  plaintiff,  as  administratrix  of  Josiah 
Marshall  Heathy  stating  that  the  intestate  was  the 
inventor  of  a  new  manufacture,  that  is  to  say  of  certain 
improvements  in  the  manufacture  of  iron  and  steel ;  and 
that  the  Queen,  bj  letters  patent,  duly  sealed  &c, 
granted  to  him,  his  executors,  administrators  and  assigns, 
the  sole  privilege  to  make,  use,  exercise  and  vend  the 


To  a  declara- 
tion for  in- 
fringement  of 
a  patent,  the 
defendant 
pleaded  that 
the  invention 
was  not  new, 
bat  had  been 
pnblickly  and 
ffenerall  V  prac- 
tised and  used 
in  England 

*f  th^Mte^L**  invention  within  England^  for  fourteen  years,  from  5th 

I^JJ"»  April  1839,  subject  to  the  condition  of  inroUing  a  speci- 

before  the  date  fication  within  six  calendar  months,  which  the  intestate 
of  the  patent, 

fivediffBrent  fulfilled:  and  that  defendant  infringed  the  patent  during 

persons  had  . 

used  the  pro-  the  term. 

^yl°three"of  Plea  1.  Not  guilty.     Issue  thereon. 

^S^di^t  ^^^   ^^^y  ^*^^   P'®*   material    to   the    point    now 

and  all  five  had  decided  was: 

pubhckly  and 

generally  sold,  4,  That  the  invention  was  not,  at  the  time  of  the 

for  their  own 

profit,  the  making  and  granting  of  the  letters  patent,  a  new  inven- 

article  thereby  ^        ^           "             '^                        ^  ,     ,  ,               ,    „           , 

produced.    It  tion,  but,  on  the  contrary  thereof,  had  been,  wholly  and 

that  there  had  in  part,   publickly  and   generally  practised,  used   and 

publication  o?  vended  in  England,  and   in  divers  places  therein,  on 

Held^ASj^"*  divers  days  and  times  before  the  date  and  grant  of  the 

denoe^e*^'"  '®^^^"  patent :  by  reason  whereof  the  rights,  liberties, 

plea  was 
proved. 

StoMt,  per  ErU  J.,  that  the  plea  would  have  been  proved  by  evidenoe  that^  before  the 
date  of  the  patent,  any  one  person  had,  for  his  own  profit,  produced  the  article  by  the 
process,  and  sold  it  publickly  and  generally,  though  he  had  used  the  process  secretly,  and 
concealed  its  nature. 
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privileges,  benefit^  monopolies  and  advantages  by  the        1354, 
letters  patent    granted,    and  the  prohibitions   therein       jjeath 
contained,  were,  at  the  time  of  the  granting  of  the        smith. 
letters  patent,  and  at  all  times,  wholly  void ;  and  the  same 
were  at  all  times  wholly  lost  and  forfeited  to  and  by  the 
said  J,  M,  Heath.     The  plaintiff  took  issue  upon  this. 

On  the  trial,  before  Erie  J.,  at  the  last  Liverpool 
Assizes,  it  appeared  that  the  intestate,  by  his  specifica*- 
tion,  declared  the  nature  of  his  inventions  to  be : 

**  First,  the  extraction  of  pure  cast-iron  from  certain 
ores  of  that  metal,  without  the  intervention  of  any 
earthy  alkaline  or  saline  matter  to  form  a  vitreous  flux, 
cinder  or  slag;  secondly,  the  formation  of  cast-steel,  by 
fusing  the  said  pure  cast-iron  along  with  malleable  iron, 
or  certain  metallic  oxides,  in  such  proportion  as  may 
decarburate  the  cast-iron  to  a  certain  degree,  and  by 
completing  the  decarburation  in  a  suitable  cementing 
furnace ;  thirdly,  the  use  of  a  certain  portion  of  oxide  of 
manganese  in  the  process  of  converting  cast-iron  into 
malleable  iron  by  the  process  of  puddling;  and,  fourthly, 
the  use  of  carburet  of  manganese  in  any  process  whereby 
iron  is  converted  into  cast-steel."  The  specification 
then  detailed  the  processes  to  be  used  for  carrying  into 
effect  certain  parts  of  the  invention,  not  material  to  the 
question  which  came  ultimately  before  the  Court ;  and 
stated  as  follows :  *'  Lastly,  I  propose  to  make  an  im^ 
proved  quality  of  cast-steel,  by  introducing  into  a  crucible 
bars  of  common  blistered  steel  (a)  (broken  as  usual  into 
fragments),  or  mixtures  of  cast  and  malleable  iron,  or 
malleable  iron  and  carbonaceous  matter,  along  with 
from  one  to  three  per  cent  of  their  weight  of  carburet 

(a)  Cdled  also  bw-steel.  It  is  produced  bj  beating  iron  in  contact 
with  carbonaceoiis  matter,  sacb  as  powdered  cbarcoal. 

VOU   ni.  8  £.   &   B. 
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1854.  of  manganesey  and  expodng  the  crucible  to  the  proper 
Heath  ^®*^  ^^^  melting  the  materials,  which  are  when  fluid  to 
Smith  ^  poured  into  an  ingot-mould  in  the  usual  manner; 
but  I  do  not  claim  the  use  of  any  such  mixture  of  cast 
and  malleable  iron,  or  malleable  iron  and  carbonaceous 
matter,  as  any  part  of  my  invention,  but  only  the  use  of 
the  carburet  of  manganese,  in  any  process  for  the  con- 
version of  iron  into  cast-steel."  Then  followed  the 
statement  of  claim,  divided  into  four  heads,  of  which 
the  first  three  are  not  here  material :  the  fourth  and  last 
was:  ^'and,  fourthly,  the  employment  of  carburet  of 
manganese  in  preparing  an  improved  cast-steeL" 

By  the  evidence  it  appeared  that,  before  the  taking 
out  of  the  patent,  it  had  been  known  that  cast-steel,  of 
improved  quality,  would  be  formed  by  the  use  of  the 
oxide  of  manganese :  but  that  a  difficulty  in  employing 
this  arose  from  the  destruction  of  the  crucible  (a)  in 
which  the  steel  was  melted,  the  manganese  breaking 
the  crucible  by  combining  with  its  carbonaceous  matter, 
so  that  the  charge  of  steel  was  lost  In  the  patented  process 
this  inconvenience  was  obviated*  The  result  of  this  was 
that  a  quality  of  cast-steel,  which  previously  could  be 
obtained  only  from  superior  foreign  iron  or  steely  could  be 
formed  from  English  iron  ore.  The  case  for  the  plaintiff, 
as  to  the  infringement,  was,  that  the  defendant,  though 
he  had  not  used  carburet  of  manganese  ready  prepared, 
had  formed  a  flux  by  putting  into  the  crucible,  along  with 
the  blistered  steel,  black  oxide  of  manganese  together  with 
carbonaceous  matter  (coal  tar) ;  and  that  the  oxide  of 
manganese  entered  into  union  with  the  carbon  at  a 
temperature  lower  than  that  necessary  for  melting  the 

(a)  Formed  principallj  of  Stourbridge  clay  and  Bome  carbooaoeoos 
inaUcr,  as  powdered  coke. 
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steel,  8o  that,  before  the  steel  was  melted,  a  carburet  of       1854. 
manganese  was  formed  in  the  crucible :  the  consequence       heath 
oC  vblch  was  tbat^  when  the  temperature  was  elevated       smVtu. 
sufficiently  to  melt  the  steel,  the  carburet  of  manganese^ 
already  formed  in  the  crucible,  melted  at  the  same  time^ 
or  before,  and  entered  into  alloy  with  the  steel,  as  the 
latter  melted,  so  as  to  produce  the  same  effect  as  the 
patented  process,  and  upon  the  same  principle.     Evi-" 
dence  was  given  that  the  plaintiff  discovered  this  mode 
of  making  the  carburet  in  the  pot  with  the  steel,  aftei^ 
the  grant  of  the  letters  patent,  and  had  communicated  it 
to  the  public     For  the  purpose  of  the  trial,  it  was 
assumed  that  what  the  defendant  had  done  was  an 
infiringement  of  the  patent  (a). 

The  defence  was  that  the  same  process  had  been  used 

before  the  patent  was  granted.     Evidence  was  given  that 

6ve  different  (itms  had  practised  the  process  before  the 

grant :  it  appeared  that  two  of  these  firms  had  conducted  it 

with  precautions  for  preventing  it  from  becoming  known ; 

but  that,  in  the  case  of  the  other  three,  no  concealment 

had  been  attempted^  the  process  being  known  to  all 

such  workmen  as  were  successively  employed  by  the 

firms,  and  no  injuiietions  having  been  imposed  as  to 

aecresy.    The  five  firms  had  all  publickly  and  generally 

sold  the  steel  produced  for  their  own  profit     Except 

as  above,  the  process  had  not  been  made  public  before 

the  grant  of  the  patent 

The  learned  Judge  escpressed  his  opinion  that,  if  this 
evidence  was  believed,  the  invention  was  not  new :  and, 

(a)  See  Bmth  t.  Unwiih  in  Etch.  Ch.»  12  C&m.  B,  622,  oremiliDg 
Baatk  ▼.  C/fNvia,  in  Exch.,  13  M.  ^  W.  583.  And  see  Heath  t.  Vnwith 
15  SSn.  552.  The  eridenoo  set  out  m  the  bill  of  exceptions  (12  Com*  Mt 
529  <tf  feg.)  contains  fail  details  as  to  the  process. 

8   2 
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1854.       ^^6  counsel  for  the  plaintiiF  admitting  that  the  truth  of 
jgg^^jj       the  evidence  could  not  be  disputed,  his  Lordship  directed 
▼•  a  verdict  for  the  defendant  on  the  issue  on  the  fourth 

plea,  and  for  the  plaintiff  on  all  the  others. 

In  Michaelmas  Term,  Sir  A.  J.  E.  Cochbum  obtained 
a  rule  Nisi  for  a  new  trial  on  the  ground  of  misdirection. 

Sir  Fitzroy  KeUy,  T.  Jones  and  Deighton  shewed 
cause  (a).  The  question  is,  whether  an  invention  be 
new  when  the  process  has  been  used,  without  conceal- 
ment, by  manufacturers,  for  their  own  profit,  but  not 
formally  published  to  the  world.  By  sect  6  of  stat. 
21  Ja.  1.  c.  3.  the  monopoly  is  given  only  "to  the  true 
and  first  inventor  and  inventors  of  such  manufactures, 
which  others  at  the  time  of  making  such  letters  patents 
and  grants  shall  not  use."  Nothing  is  there  said  as  to 
the  publicity  or  generality  of  the  user.  [Lord  Campbell 
C.  J.  If  a  party  by  his  own  experiments  completes  a 
discovery,  and  uses  it,  can  he,  unless  within  a  reasonable 
time,  obtain  a  valid  patent  ?]  It  seems  that  he  cannot : 
were  it  otherwise,  a  monopoly  might  practically  be 
obtained  for  more  than  the  fourteen  years.  But  can 
any  other  person,  who  subsequently  makes  the  discovery, 
have  a  patent  under  these  circumstances?  [Lord  Camp' 
bell  C.  J.  And  against  the  earlier  inventor  ?]  That  is 
what  the  plaintiff  must  assert  The  infringement  here 
complained  of  was  the  use  of  carbon  and  manganese 
with  the  steel,  in  such  manner  as  to  produce  carburet 

(a)  The  argument  was  commenced  on  an  earlier  day  m  this  term 
(January  19th),  before  Lord  Campbell  C.  J.,  HyhtmoH  and  Erie  Jt.,  and 
was  resumed  on  this  day,  before  the  same  Judges.  Coleridge  J.  was  also 
present  in  Court  on  this  day,  but,  not  haying  heard  the  whole  argument, 
took  no  part  in  the  decision. 
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of  manganese  in  the  process,  the  patent  being  for  the  ]854. 
application  of  carburet  of  manganese  to  steeL  Assuming  hbath 
that  to  be  an  infringement  of  the  patent,  it  follows  that  smxth 
anj  one  udng  the  same  process  had  anticipated  the 
patent :  and  it  was  shewn  that  five  firms  had  done  so, 
of  which  at  least  three  had  done  it  without  any  kind  of 
concealment.  It  is  true  that,  where  the  previous  alleged 
user  turns  out  to  have  been  merely  experimental,  that  is 
not  a  previous  user  sufficient  to  vitiate  the  patent.  But, 
if  the  discovery  has  been  actually  used  in  trade,  the 
patentee  cannot  be  the  first  inventor;  Tennanfs  Ca8e(a\ 
where  the  party  previously  using  the  method  had  kept 
it  secret  from  all  but  his  two  partners  and  two  servants 
concerned  in  preparing  it ;  Carpenter  v.  Smith  (6),  where 
Lord  Abinffer  distinguished  from  the  case  of  mere  experi- 
ments, and  added:  '^  The  ^public  use  and  exercise 'of  an 
invention  means  a  use  and  exercise  in  public^  not  by  the 
pubUeJ*  In  Morgan  v.  Seaward  (c),  which  may  be  cited 
on  the  other  side,  ihere  was,  so  far  as  regarded  this 
realm,  no  more  than  a  secret  experiment,  or  at  any  rate 
a  secret  construction  of  the  article,  though  with  a  view 
to  user  abroad ;  and  the  actual  user  took  place  after  the 
date  of  the  plaintiff's  patent.  There  the  Court  said :  ^  It 
must  be  admitted  that  if  the  patentee  himself  had  before 
his  patent  constructed  machines  for  sale,  as  an  article  of 
commerce,  for  gain  to  himself,  and  been  in  the  practice 
of  selling  them  publickly,  that  is,  to  any  one  of  the 
public  who  would  buy,  the  invention  would  not  be  new 
at  the  date  of  the  patent."  **  But  we  do  not  think  that 
the  patent  is  vacated  on  the  ground  of  the  want  of  novelty 

(a)  Abstracted  id  Damu^g  Coli$eii<m  of  the  mo$i  important  easet  rtfpteting 
VutcmU  of  Inteniiom,  429. 
ih)  9  M.^  H^.dOOz   S.   t\  at  N.  P.,  1   Wsbtter*»  PM,  Ca»  530;  sco 


262  HILARY  TERM, 

1854.  ^^^  the  previous  public  use  or  exercise  of  it,  by  a  single 
HiKATH  instance  of  a  transaction  such  as  this,"  "which  is  not 
SiuTR  ^^^^  ^^^  ^^^  ^^  ^  ^^^  ^  ^^y  individual  of  the  public 
who  might  wish  to  buy;  in  which  it  does  not  appear 
that  the  patentee'*  (who  was  there  himself  the  party 
supposed  to  have  previously  used)  '*  has  sold  the  article, 
or  is  to  derive  any  profit  from  the  construction  of  his 
machine."  The  judgment,  thus  explained,  is  in  favour 
of  the  present  defendant.  Cornish  v.  Keene  {a)  will  also 
be  referred  to,  for  the  plaintiff.  There  Tindal  C.  J.,  in 
summing  up,  put,  as  a  test  of  the  novelty,  "  if  it  was  knowq 
at  all  to  the  world  publickly  and  practised  openly,  so  that 
any  other  person  might  have  the  means  of  acquiring  the 
knowledge  of  it,  as  well  as  this  person  who  obtained  the 
patent — then  the  letters  patent  are  void ;  on  the  other 
hand,  if  it  were  not  known  and  used  at  the  time  in  Eng^ 
land,  then  as  far  as  this  question  is  concerned  the  letters 
patent  will  stand."  But  what  he  meant  by  public  practice 
appears  by  the  language  used  immediately  afterwards : 
<*  A  man  may  make  experiments  in  his  own  closet  for  the 
purpose  of  improving  any  art  or  manufiicture  in  public 
use ;  if  he  makes  these  experiments  and  never  commu- 
nicates them  to  the  world,  and  lays  them  by  as  forgotten 
things,  another  person,  who  has  made  the  same  experi* 
ments,  or  has  gone  a  little  further,  or  is  satisfied  with 
the  experiments,  may  take  out  a  patent,  and  protect 
himself  in  the  privilege  of  the  sole  making  of  the  article 
for  fourteen  years ;  and  it  will  be  no  answer  to  him  to 
say  that  another  person  before  him  made  the  same 
experiments,  and  therefore  that  he  was  not  the  first  dis- 
coverer  of  it — ^because  there  may  be  many  discoverers 
starting  at  the  same  time,  many  rivals  that  may  be 

(a)  1  fTebiUr^M  Pai,  Oi.  501,  508;  S.  C.  in  banc;  (not  S.  P.)  3  Nae 
Co,  570. 


XVII.  VICTORIA.  268 

running  on   the  same  road  at  the  same  time,  and  the        1854. 
first  which  comes  to  the  Crown  and  takes  out  a  patent,        ^^^^^ 
it  not  being  generally  known  to  the  public,  is  the  man        sj,7th. 
who  has  a  right  to  clothe  himself  with  the  authority  of 
the  patent,  and  enjoy  its  benefits."    The  distinction  is 
not  between  user  of  a  method  for  the  purposes  of  the 
trade  of  the  party  using  and  public  announcement  of 
the  method,  but  between  an  experiment  not  reduced  to 
practice  and  actual  practice.     [Lord  Campbell  C.  J. 
When  I  was  attorney  general,   and  it  appeared  that 
there  were  two  contemporaneous  discoverers,  I  used  to 
give  a  patent  to  the  two  jointly.     Sir  A.  J.  E.  Cochbum, 
Attorney  General,  stated  that  he  had  adopted  the  same 
practice,  but  had  found  parties  ordinarily  unwilling  to 
accept  patents  on  such  terms*]   No  doubt  there  would  be 
much  hardship  if  a  patent  were  defeated  by  proof  of  an 
earlier  experiment  which  had  been  abandoned:  but 
that  is  not  the  case  here.     A  fair  criterion  of  the  rights 
of  these  parties  is  this :  Would  the  plaintiff  be  able  to 
sue  any  party  for  now  doing  what  that  same  party  had 
done  lawfully  before  the  patent  ?   In  Cornish  v.  Keene  (a) 
THndal  C.  J.  says :  **  if  the  defendants  have  shewn  that 
they  practised  it  and  produced  the  same  result  in  their 
factory  before  the  time  the  patent  was  obtained,  they  can- 
not be  prevented  by  the  subsequent  patent  from  going 
on  with  that  which  they  have  done."    The  Judge  in  the 
present  case  had  really  nothing  to  leave  to  the  jury :  if 
he  had  asked  them  to  say  whether  there  had  been  a 
public  user,  he  must  have  defined  to  them  a  public  iiser ; 
and  that   would  have  brought  him   to  the   words  of 
the  statute ;   which  would,  in  effect,  have  been  directing 
them  to  find  for  the  defendant,  the  evidence  not  being 

(a)  1  WthHer'MPat,  Ca.  511. 


264  HILARY  TERM. 

1 354.  impeached.  A  decision  for  the  plaintiff  would  reintro- 
Heath"  ^^^^  ^^®  very  evil  which  stat  21  «/a.  1.  c.  3.,  as  is  known 
Smith.  ^^^™  history  and  as  appears  by  the  preamble,  was  in- 
tended to  prevent;  for  it  would  confer  a  power  of 
granting  a  monopoly  against  parties  already  in  the 
enjoyment  of  the  trade.  The  patent  laws,  no  doubt, 
have  in  view  the  publication  of  discoveries:  but  this 
they  require  as  the  consideration  for  the  enjoyment  of 
a  monopoly,  not  as  a  condition  for  putting  in  practice 
a  discovery  of  which  others,  if  they  can,  may  also  avail 
themselves ;  which  is  all  that  the  parties  previously  prac- 
tising have  here  done.  In  The  HousehiU  Company  v. 
Neihon  (a)  liord  Lyndhurst  C.  said :  **  If  the  invention 
is  in  use  at  the  time  that  the  grant  is  granted,  the  man 
cannot  have  a  patent,  although  he  is  the  original  in- 
ventor." The  Court  of  Common  Pleas  relied  upon  this 
language  in  Stead  v.  Williams  (i). 

Sir  A.  J,  E.  Cockburn,  Attorney  General,  and  T. 
Webstevy  contrd.  The  use  which  is  to  invalidate  a  sub- 
sequent patent  must  be  more  than  use  for  the  mere 
purpose  of  the  party  using :  it  must  be,  in  some  sense  of 
the  word,  public.  [Ix)rd  Campbell  C.  J.  Is  not  that 
judge-made  law?  Must  we  not  look  at  the  language 
of  the  statute  ?]  Of  the  statute  as  judicially  expounded. 
It  is  important  to  distinguish  between  two  sorts  of 
inventions:  in  one,  the  article  itself,  on  being  in- 
spected, discloses  the  nature  of  the  invention ;  in  the 
other,  the  article  shews  nothing  but  the  result  pro- 
duced.    [Lord  Campbell  C.  J.     The  lock,  in  Carpeviier 

(a)   In  Dom.  Proc ;   I   WehUer'*  Pat  Co,  673.  719;   S,  a  9  Ci,  ^  F, 
788  ;  see  p.  807. 

(6)  1  M,^G.  818.  842. 
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V.  Smiih  (a),  you  would  probably  instance  as  a  case  of  ]854. 
the  fonner  sort.]  It  is  so :  chemical  inventions  are  of  hk][^^h 
the  latter  sort :  and,  of  these,  some  are  such  that  analysis 
will  detect  the  method,  as  where  the  peculiarity  is 
merely  as  to  the  simple  substance  used ;  some,  as  where 
the  mode  of  treating  or  obtaining  such  substances  con- 
stitutes the  invention,  are  beyond  the  reach  of  analysis. 
The  general  sale  of  articles  produced  by  processes  of  the 
second  kind  will  not  furnish  the  public  with  the  means  of 
becoming  acquainted  with  the  nature  of  the  invention. 
The  present  case  obviously  is  one  of  the  latter  sort  of 
inventions.  Neither  is  an  open  use  of  the  process  in  a 
private  manufiu:tory  a  disclosure  of  it  to  the  public.  The 
patent  laws  have  in  view  two  objects :  first,  to  stimulate 
invention ;  secondly,  to  secure  to  the  public  the  know- 
ledge of  the  invention.  [Lord  Campbell  C.  J.  Thirdly, 
to  protect  persons  in  trade  from  being  interfered  with  by 
a  monopoly.]  The  policy  is  to  be  inferred  from  a  view  of 
the  balance  of  advantage  and  disadvantage.  The  patentee 
here  has  promoted  the  policy  in  all  respects :  the  earlier 
practisers  of  the  invention  have  attended  merely  to  their 
own  interests.  Their  user  no  more  prevents  the  present 
patent  from  being  valid  than  Dr.  Haira  invention  in- 
validated DolUmd^  patent  (i).  Morgan  v.  Seaward  (c) 
i^  a  similar  case.     Here  five  firms  appear  as  independent 

(a)  9  Af.  ^  TT.  300 ;  S.  C.  tt  N.  P.,  1  WebtterU  Ttit.  Ca.  530. 

(6)  *'  The  objection  to  Dotlond^s  patent  was,  that  he  was  not  the  inyentor 
of  the  new  method  of  making  object  glasses,  but  that  Dr.  HaQ  had  made 
the  nme  diseoverj  before  him.  But  it  was  holden,  that  as  Dr.  Hall  had 
confined  it  to  his  closet,  and  the  public  were  not  acquainted  with  it,  DoOond 
was  to  be  considered  as  the  inventor  of  it."  Per  Butter  J.»  in  Boultou  v. 
Bull,  2  ff,  BL  463.  470. 

(c)  2M.^W.  644. 
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1854.  discoverers:  the  case  would  be  different  if  they  all  ob- 
jjeath  tained  their  knowledge  from  a  common  source,  for  then 
that  common  source  would  be  public :  but  each  conceals 
from  the  public.  [Lord  CamjAell  C.  J.  As  to  three  of 
the  firms^  there  is  no  concealment  beyond  the  fact  of  no 
positive  steps  being  taken  to  produce  publicity.]  The 
effect  is  the  same.  The  plaintiff  was  an  inventor ;  and  he  is 
the  first  inventor  who  published.  The  case  falls  within 
the  principle  of  Jones  v.  Pearce  {a\  Lewis  v.  Marling  (it) 
and  Morgan  v.  Seaward  {c).  It  is  not  necessaiy  to  inquire 
whether  the  parties  who  actually  practised  this  invention 
before  might  specially  plead  the  fact :  that  may  possibly 
result  from  the  doctrine  intimated  in  the  dictum  cited 
from  Cornish  v.  Keene  (d).  Here  the  question  is  what 
protection  such  prior  user  gives  to  a  third  party  who 
does  not  use  till  after  the  publication  made  by  the 
patent.  The  monopoly  is  a  reward  for  the  publication. 
"  The  reason  wherefore  such  a  privilege  is  good  in  law 
is>  because  the  inventor  bringeth  to  and  for  the  common 
wealth  a  new  manu&cture  by  his  invention,  cost  and 
charges,  and  therefore  it  is  reason,  that  be  should  have  a 
privilege  for  his  reward  (and  the  encouragement  of  others 
in  the  like)  for  a  convenient  time."  3  Inst  184  (e).  The 
publication  was  at  first  provided  for  by  introducing  specific 
clauses  into  the  grant,  as  in  the  case  of  BucKb  inven- 
tion (y),  in  which  the  private  Act  granting  the  monopoly 
requires  the  grantee  to  take  and  teach  apprentices.  This 
object  has,  since  the  time  of  the  eleventh  year  of  Queen 

(a)  1  fTebfter*!  Pat.  Co.  122.  (h)  10  B,  $•  C.  22. 

(e)  2  ilf.  $•  r.  544.  {d)  1  ffefrffor*!  Pat,  Co.  511. 

(«)  See  Darey  v.  Amu,  Noy,  173. 182. 

{g)  Act  of  the  Commonwealth  Parliament,  1651,  e.  2.     See  ScobdTs 
CoOeetion,  p.  153  ;   1   WlAtter's  Put.  Ca,  3^. 
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ifajie,  been  provided  for  by  a  clause  in  the  grants  I854. 
requiring  the  enrolment  of  a  specification  (a).  The  ~ii^ii 
use  of  carbon  and  manganese  in  the  manufacture  of 
steel  were  well  known:  but  the  difficulty  lay  in 
the  mode  of  using  them  so  as  not  to  destroy  the 
Yessel :  and  the  discovery  consisted  in  the  use  of 
caiburet  of  manganese,  by  means  of  which  there 
was  introduced  such  a  quantity  of  carbon  as  would 
protect  the  vessel  The  process  used  by  the  defendant 
itself  produced  carburet  of  manganese,  and  was  an 
infiringement.  If  the  previous  user  stopped  at  mere 
experiment,  it  is  clear  that  the  patent  could  not  be 
thereby  vitiated ;  Galloway  v.  Bkaden  (i).  The  novelty 
of  the  patented  invention  depends  upon  the  novelty  of 
the  invention  as  a  whole ;  Newton  v.  Grand  Junction 
BaUway  Company  (c):  the  question  is  not  as  to  the 
novelty  of  any  particular  part,  though  an  infringement 
may  be  as  to  a  part  only.  [Lord  Campbell  C.  J.  Yes, 
if  that  part  be  new.]  Then,  though  there  might  have 
been  a  previous  user  of  the  combination  of  carburet  of 
manganese  with  steel,  the  Judge  ought  to  have  asked 
the  jury  whether  the  evidence  shewed  that  there  had 
been  an  earlier  use,  except  in  the  course  of  mere  experi- 
ment, of  the  whole  invention,  as  patented.  If  there  had 
not,  those  who  had  used  the  particular  part  might  defend 
themselves  against  an  action  for  the  infringement  by 
shewing  that  they  had  so  used  before  the  patent,  how- 
soever secretly;  but  that  would  not,  as  between  the 
patentee  and  others,  destroy  the  novelty  of  the  invention 

(a)  See  I  WebtUr^s  Pat.  Co,  p.  8.  The  practice  is  recognised  by  sUts. 
5  &  6  If.  4.  e.  83.,  15  &  16  VieL  e.  83. 

{h)  1  WtbtUr's  PaL  Co,  5*21.  525. 

(c)  5  Esek,  331.  See  Smith  ▼.  London  and  North  Wuiem  Railway 
Compang,  2  B,  ^  B,  69. 
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18*54.  as  a  whole  so  as  to  invalidate  the  patent.  Tennanfs 
Heath  ^^^  (^)  (which  was  recognised  in  Hill  v.  Thompson  {b)  ) 
gj^*^^  is  relied  npon  on  the  other  side ;  bat,  when  that  case 
is  compared  with  Cornish  v.  Keene  (c)  and  DoHomTs 
Case  (d),  it  appears  that  a  party,  who  has  not  himself 
used  an  invention  before  the  patent,  cannot  assert  that 
a  patent  is  void  on  the  ground  of  a  previous  secret  use 
by  others.  A  fuller  report  of  Tennanfs  Case  than  that 
given  by  Davies  was  published  about  the  time  («);  and 
from  that  It  appears  that  Tennant  learned  the  method 
from  another  party,  and  that  the  method  had  been  prac- 
tised by  several  persons.  In  Wood  v.  Zimmer  ($r)  Gihbs 
C.  J.  left  it  to  the  jury  "whether  the  invention  was  in 
public  sale  before  the  patent"  Carpenter  v.  Smith  (A) 
is  cited :  but  from  the  report  of  the  trial  (t)  it  appears 
that  the  invention  was,  before  the  patent,  publicly  known, 
and  the  article  made  by  several  distinct  parties.  In 
HousehiU  Coal  and  Iron  Company  (A)  Lord  Campbell 
insists  upon  the  "prior  use  publicly  known;*'  and  Lord 
Lyndhurst  C.  (/)  carefully  excludes  the  supposition  that 
the  House  of  Lords  had  "  given  any  decision  upon  this 
state  of  facts,  namely,  if  an  invention  had  been  formerly 
used  and  abandoned  many  years  ago,  and  the  whole 
thing  had  been  lost  sight  of.**  In  Stead  v.  Williams  (m) 
the  principle  laid  down  was  that  the  public  "  cannot  be 

(a)  Damet's  CdOecHon  ^e,  429.  (6)  8  Tkunt,  375. 

(e)  1   fFebster^s  Ba.  Ca.  501.  (d)  2  H.  BL  470. 

(e)  "  Proceedings  in  a  Suit  in  Chancery,  and  the  Trial  of  a  Catue 
instiiuied  in  the  Court  of  King'g  ^eiicA."  "*  in  the  name  of  Mr.  CharUe 
Tennant;'  *'again9t  Meesrs,  James  Slater,''  ^e.  Manchester,  1803. 

(g)  HoWs  N.  P.  a  58.  (A)  9  M,^  fF,  300. 

(0  Carpenter  ▼.  Smith,  I  Webster's  Pat.  Ca.  530. 

(A)  9  CI.  ^  F.  814.  (/)  9  a  ^  F.  816. 

(m)  7  M  i-  G.  843. 
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precluded  from  the  right  of  using  such  information  as  1854. 
they  were  already  possessed  of,  at  the  time  of  the  patent  hbath 
granted;"  and  that  the  proper  question  was  whether  smith. 
'Uhere  had  heen  such  a  publication  as  to  make  the 
description  a  part  of  the  public  stock  of  information*** 
In  the  case  of  Soames^s  Patent  (a),  before  the  Privy 
Council,  Lord  Campieff  said:  ^'when  sitting  in  a  Court 
of  justice,  and  considering  the  validity  of  the  patent,  I 
should  require  that  it  should  be  kno¥m  in  England.^ 
[Lord  Campbell  C.  J«  Our  law  in  that  respect  differs 
from  that  of  some  other  countries,  where  the  publication 
out  of  the  realm  is  understood  to  destroy  the  novelty: 
and  I,  as  a  legislator,  was  anxious  that  the  law  should 
be  so  in  England:  but  a  different  view  prevailed.]  It 
is  understood  that  in  America  stronger  evidence  of  pub* 
licity  is  continually  required.  The  principle  for  which 
the  defendant  here  contends  would  have  the  effect  of 
destroying  the  novelty  of  a  patent  if  a  single  manuscript 
could  be  found  in  a  private  library  describing  the 
invention. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
rule  should  be  discharged.  We  must  assume  that  the 
evidence  for  the  defendant  is  true :  and  it  seems  to  me 
that,  giving  credit  to  it,  the  patent  is  invalid.  We  are 
not  so  much  to  attend  to  the  particular  words  of  the 
plea,  as  to  consider  whether  the  patent  can  be  main- 
tained in  conformity  with  stat.  2\  Jcl  \.  c.  Z.  s.  6.,  and 
the  decifflons  that  have  been  pronounced  upon  that 
statute.  I  am  of  opinion  here  that,  if  the  jury  had  found 
for  the  plaintiff  on  this  plea,  the  verdict  could  not  have 

(a)  1  WOnta^a  Pat,  Ca,  729.  733. 
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1854.  been  supported.  We  most  now  assume  that,  before  the 
Heath  date  of  the  patent,  there  were  at  least  five  firms  using 
Smith.  ^^  process  substantially  in  the  manner  described  in  the 
specification  of  the  patent.  That  process,  according  to 
the  decision  of  the  Exchequer  Chamber  in  Heath  v. 
Unwin  {a)y  consbted  in  making  steel  by  applying  a 
combination  of  carbon  and  manganese  producing  car* 
buret  of  manganese :  and  it  is  clear  that  these  five  firms 
had  all  manufactured  the  steel  by  putting  into  a  crucible 
iron,  manganese  and  carbon,  and  thus  making  carburet 
of  manganese^  This  was  not  a  mere  experiment :  a 
perfect  manufactured  article  was  produced  for  profit,  by 
hundreds  of  tons.  As  to  two  of  these  firms,  it  appeared 
that  they  did  not  disclose  the  nature  of  the  method :  but 
the  other  three  firms  made  no  attempt  at  concealment, 
but  carried  on  the  trade  just  like  any  other  handicraft 
by  which  bread  was  to  be  earned ;  all  the  workmen  and 
other  persons  successively  employed  knew  of  the  method. 
That  being  so,  the  question  is  whether,  under  these  dr^ 
curastances,  the  patent  can  be  supported.  Now  look  at 
the  statute,  the  passing  of  which,  we  all  know,  was  a  great 
achievement  on  behalf  of  the  liberty  of  the  subject,  as 
It  put  an  end  to  the  mischief  of  monopolies,  and  enabled 
persons  who  had  been  earning  their  bread  to  continue 
to  do  so  by  the  same  means,  without  a  liability  to  legal 
proceedings.  The  statute,  when  it  put  an  end  to  the 
monopoly,  reserved  the  power  of  granting  letters  patent 
for  '^  new  manufactures,"  with  these  most  important 
words,  **  which  others  at  the  time  of  making  such  letters 
patents  and  grants  shall  not  use."  Now  can  it  be  said 
that  at  the  time  when  this  patent  was  granted  others  did 

(a)  \%  Com,  B.  622« 
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not  use  this  manufacture  ?  The  five  firms  all  did  use  it,  1864. 
in  the  way  of  trade,  earning  their  bread  by  it.  Can  it  hxath 
be  said  that  in  that  state  of  things  the  Crown  was  Smtth. 
aothorized  to  grant  this  patent?  We  might  as  well 
revive  Sir  Giles  MompesstnCs  patent,  and  all  the  other 
monopolies  which  reflected  so  much  discredit  on  the 
policy  of  this  country.  But  it  is  said  that,  according  to 
judicial  determinations,  the  user  must  be  public.  If  we 
are  to  make  this  addition  to  the  statute,  has  there  not 
been  a  public  user  within  the  meaning  of  the  words  ? 
Can  a  patent  be  granted  for  a  manu&cture  which  other 
people  have  used,  not  indeed  in  the  market  place,  but 
without  any  concealment  whatever?  If  this  user  without 
concealment  does  not  constitute  a  public  use,  what  does? 
Then,  as  to  the  decisions.  In  Jtmes  v.  Pearce  (a)  there 
was  a  mere  experiment:  in  Lewis  v.  MarUng{b)  a  model 
and  specification  had  been  shewn;  but  no  machine 
used:  in  Morgan  v.  Seaward {c)  the  machine  was 
privately  made  to  be  sent  abroad.  Does  any  one  of 
these  cases  approach  the  present,  where,  during  several 
years,  the  manufacture  has  been  carried  on  for  the 
purpose  of  trade,  and  the  article  sold  to  the  public  ? 
Therefore  I  think  this  patent  void,  as  being  contrary  to 
the  condition  on  which  patents  are  granted,  there  being 
no  authority  to  support  it,  and  Carpenter  v.  Smith  (d)y 
with  other  decisions,  being  adverse  to  it  Then  what 
purpose  could  be  served  by  the  Attorney  General  going 
to  the  jury  on  anything  but  the  credit  of  the  witnesses? 
No  doubt,  i(  as  in  Jones  v.  Pearce  (a),  there  had  been 
anything  in  the  evidence  indicating  that  the  user  was  a 
mere  experiment,  that  might  have  been  put  to  the  jury : 

(a)  1  Webtier^t  Pb«.  Ca.  122.  (()  10  17.  ^  C.  22. 

(c)  2M.iiW.  644.  (cO  9  AT.  ^  W.  300. 
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1854.  that  question  I  generally  leave  to  them.  But  here  the 
'  jlg^^jj  evidence  was  all  one  way ;  and,  if  the  witnesses  were 
believed,  the  jury  were  bound  to  say  that  there  had 
been  a  previous  user,  and  not  an  abandoned  experiment 
as  in  Jmes  v.  Pearce  {a).  Looking,  therefore,  at  the 
evidence,  the  statute,  and  the  authorities,  I  think  the 
jury  were  bound  to  find  for  the  defendant;  and  that  the 
verdict  cannot  be  set  aside. 

Erle  J.  (d).  I  also  am  of  opinion  that  this  rule 
should  be  discharged.  The  steel,  as  I  understood,  was 
manufactured  by  the  defendant  from  carbon,  manganese 
and  iron:  and,  it  having  been  discovered  that  the 
combination  of  these  will  produce  carburet  of  man- 
ganese, it  was  held  in  the  Exchequer  Chamber  (c), 
and  I  held  at  the  trial,  that  the  patent  comprehended  all 
use  of  carbon,  manganese  and  iron.  Upon  that  point, 
the  question  for  the  opinion  of  the  jury  may  be,  whether 
the  melting  these  in  combination  produced  carburet  of 
manganese :  the  plaintiff  as  patentee  did  not  rely  upon 
any  given  proportions.  Then  the  evidence  as  to  the 
question  of  novelty  I  may  take  to  be,  that  five  extensive 
firms  had  used  the  method  for  profit,  some  to  the  extent 
of  one  hundred  tons  yearly,  some  to  the  extent  of  eight 
or  ten ;  and  I  must  be  taken  to  have  laid  down  the  law, 
that,  if  there  was  such  user  before  the  patent  was  taken 
out,  the  patented  invention  could  not  be  novel.  By  that, 
as  at  present  advised,  I  still  abide.  The  notion  of  these 
being  mere  experiments  is  completely  contrary  to  the 
evidence:   and  the  parties  produced  the  article  in  as 

(a)  1  Webiter't  Pat,  Co.  122. 

<6)  Wtghtman  J.  had  left  the  Court  during  the  argoment. 

(c)  HttUh  ▼.  Ununn,  12  Com.  B.  522. 
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perfect  a  state  as  the  patenting  process  itself  did.     As        1854. 
to  secrecy,  three  of  the  firms  practised  no  concealment       heath 
whatever.     That  of  itself  is  ground  enough   for  dis-        smith. 
charging  the  rule.    I  should,  however,  be  disposed  to 
go  further.      If  one  party  only  had  used  the  process, 
and  had  brought  out  the  article  for  profit,  and  kept  the 
method  entirely  secret,  I  am  not  prepared  to  say  that 
then  the  patent  would  have  been  valid.     But,  for  the 
purpose  of  the  present  case,  it  is  enough  to  say  that 
here  was  an  user  without  any  concealment 

Lord  Campbell  C.  J.  added :  I  wish  it  to  be  clearly 
understood  that,  if  we  had  held  this  patent  valid,  the 
five  firms  would  all  have  been  liable  to  an  action  for 
exercising  the  invention  after  the  patent  had  been  taken 
ouL  Nothing  in  the  statute  gives  an  exception  in  such 
a  case.  So  that,  if  we  had  held  a  person  entitled  to  a 
patent  for  the  discovery  of  a  process  openly  practised 
by  others  for  their  oven  profit,  but  without  a  public 
announcement  of  the  method,  the  action  would  lie 
against  them:  there  is  no  ground  for  contending  that 
there  is  anything  exempting  such  parties  from  liability. 
Now  see  what  that  comes  to.  If  any  man  makes  a 
discovery,  and  uses  it  without  taking  out  a  patent,  and 
does  not  announce  it  by  sound  of  trumpet  or  calling 
in  the  public  as  spectators,  he  must  suspend  the  use 
of  his  discovery  if  another  person  subsequently  makes 
the  same  discovery  and  takes  out  a  patent  for  it  That 
would  be  the  consequence  of  the  principle  for  which 
the  defendant  is  driven  to  contend. 

Rule  discharged. 
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1854. 


Tuudoff,        John  Stanton  against  Frederick  Collier  and 

JiiJiafayy24th.  ^ 

Henry  Collier. 


Count  by  »  /^OUNT.  That  plaintiff  carried  on  the  trade  of  a 
restorin^A  printer:    that,  the  sheriff  having  seised  goods  of 

chine'Mo^rd.  ^^^  "^^  plaintiff  ander  a  fi.  &.,  issued  on  a  judgment 
where^^hT^  against  him  at  the  suit  of  the  now  defendants,  it  was 
S^had  uJjT'    ^^^  between  plaintiff  and  defendants  that  the  sheriff 

rained,  and  he  should  withdraw;  that  defendants  should  advance  to 
had  become 

inaoWent.  plaintiff  60/. :  that  defendants  should  at  their  own  ex- 
Plea;  that,  r  » 
after  the  ac-  pense  take  down  and  remove  to  their  own  premises 

causes  of  a  printing   machine  of  plaintiff  bj   way  of  security ; 

tx)k thebonefit  ^^d  that,  if,  within  fourteen  days,  plaintiff  redeemed  it 
Debtore^ctT*  ^^  P^^y^"^  ^^®  advances,  defendants  should  at  their 
drMtbn?«IiSd  ^^'^  expense  put  it  up  again  on  plaintiff's  premises, 
in  the  provi-      Averment :  that  plaintiff  within  the  fourteen  days  ten- 

stonal  assignee.  ^  *' 

Demurrer;       dered  the  money.     Breach:  that  defendants  refused  to 

and  further 

replication,  accept  the  money  or  replace  the  machine:  ** Whereby 

signeehad'not  the  plaintiff  not  only  lost  and  was  deprived  of  great 

on  which  was  gains  and  profits  which  otherwise  would  have  accrued  to 

an'd'a  dwmirrer  ^^™  ^J  ^^®  ^^^®®  ^^  ^^®  ^^^  printing  machine  in  the  way 

•^*nder""  of  his  said  trade  or  business,  but  also,  by  reason  of  the 

^*i5  &*i?  premises,  the  whole  business  and  trade  of  the  plaintiff 

Viet.  c.  76.  hath  been  ruined,  injured  and  stopped,  and  the  plaintiff 

apply  to  actions  hath  thereby  become  insolvent,  and  incurred  very  heavy 

commenced  _  „ 

after  the  in.      costs  and  expenses." 

soWenc^  of 
the  plamtiff ; 

and  that  the  non-interferenoe  of  the  assignees  is  immaterial  where  the  cause  of  action 
accrues  before  the  insolvency :  and  therefore  the  replication  was  not  an  answer  to  the  plea. 
Held,  also»  that  the  cause  of  action  disclosed  on  tnis  count,  and  the  special  damage  there 
alleged,  were  wholW  injunr  to  the  estate  of  the  plaintiff,  and  not  personal  damage ;  and, 
oonseqaently»  that  the  whole  cause  of  action  passea  to  the  assignee,  and  the  plea  was  good. 
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Flea.      That,  after  the  accruing  of  the  causes  of       1854. 
action,  plaintiff,  being  in  actual  custody,  petitioned  the      ^j^^rrov 
Court  for  the  Relief  of  Insolvent  Debtors ;  and  that,      coluke. 
by  a  vesting  order  made  by  them,  the  causes  of  action 
vested  in  the  provisional  assignee. 
Demurrer.    Joinder. 

Second  replication  to  this  plea:  That  the  assignee 
has  not  interfered  to  claim  the  causes  of  action,  or  to 
prevent  the  plaintiff  from  suing  for  them. 

Rejoinder:   That  the  causes  of  action  were  wholly 
before  plaintiff's  petition ;  that  plaintiff  filed  a  schedule, 
and  was  dischaiged  as  to  the  debts  named  in  it,  which 
are  not  yet  satbfied. 
Demurrer.    Joinder. 

fFordgwarthf  for  the  plaintiff.  The  plea  is  bad,  as 
it  does  not  shew  that  the  defendants  have  complied 
with  the  provisions  of  the  Common  Law  Procedure 
Act  (15  &  16  VieL  e.  76.)  s.  142.  iColeridge  J.  The 
sections,  from  135  to  142  inclusively,  are  confined 
to  the  effect  of  death,  marriage  or  bankruptcy  on  the 
proceedings  in  an  action  already  commenced  when  the 
event  happens.] 

The  plea  ought  to  shew  that  the  assignees  have 
interfered  to  claim  the  cause  of  action;  Herbert  v. 
St^er  (a),  Jackson  v.  Bumham  (b).  [Ixyrd  Campbell 
C.  J.  The  doctrine  acted  on  in  these  cases  is  appli* 
cable  where  the  cause  of  action  is  one  arising  from 
dealings  with  the  bankrupt  or  insolvent  after  the  bank- 
ruptcy or  insolvency.  But, 'unless  you  can  say  some- 
thing to  change  our  opinion,  we  think  that,  when  the 

(•)  5  Q.  B.  966.  (6)  8  Esch,  173. 

T  2 
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1854.       cause  of  action  was  already  vested  in  the  debtor  at  the 
Stanton     ^™®   when  by  the  order  his  property  passed  to  the 
CoLLiEB.     Assignee*  interference  on  the  part  of  the  assignees  is 
wholly  immaterial.] 

The  cause  of  action  is  not  one  which  passes  to  the 
assignees  at  all.  The  principal  damage  is  plaintiff's 
insolvency,  a  matter  injurious  to  his  personal  feelings, 
and  for  which  a  jury  might  properly  give  vindictive 
damages.  Such  a  cause  of  action  docs  not  pass:  this 
was  assumed  in  Beckham  v.  Drake  (a),  and  decided  in 
Rogers  v.  Spence  (J).  [Lord  Campbell  C.  J.  The  dis- 
tinction between  the  cases  in  which  the  cause  of  action 
passes  to  the  assignees  and  those  in  which  it  does 
not  is  analogous  to  the  question  considered  in  Blake  v. 
Midland  Railway  Company  (c).  A  solatium  for  the 
injury  done  to  the  personal  feelings  of  a  debtor  does  not 
pass  to  his  assignees;  damages  for  the  injury  to  his 
property  da  Coleridge  J.  But  in  this  case  the  breach 
is  for  not  delivering  property,  so  that  the  cause  of  action 
itself  might  be  sued  for  by  the  assignees.  And  the 
assignees  might,  for  aught  I  at  present  see,  lay  the 
special  damage  in  precisely  the  same  terms  as  is  now 
done  by  the  plaintiff;  for  it  all  points  to  a  pecuniary 
loss.]  The  jury  might  give  vindictive  damages  for  the 
insolvency;  that  is  the  test  laid  down  in  Brewer  v. 
Dew  (cf),  the  decision  in  which  case  goes  further  than 
the  plaintiff  now  requires. 

(a)  2  H.  £.  Go.  679,  affirming  the  judgment  of  Exchequer  Chamher 
in  Drake  ▼.  Beekham,  11  Af.  ^  fT.  315,  which  revened  the  judgment  of 
the  Exchequer  in  Beckham  ▼.  DraAe,  8  Af.  ^  IT.  846. 

(6)  12  CL  ^  F.  700,  affirming  the  judgment  of  the  Exchequer  Chamber 
in  RogtTM  V.  Spenet,  13  Af.  ^  H\  571,  which  affirmed  the  judgment  of 
the  Exchequer  in  Spenee  v.  Rogen,  11  M.  ^  W,  191. 

(c;  In  Q.  B,\  F«6.  21.  1852.  (d)  \\  M.  ^  W.  625. 
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fll  BuUaVy  contriL,  was  desired  by  the  Court  to  confine  1854. 
himself  to  the  point  last  made.  The  whole  law  on  this  stanton 
subject  was  elaborately  considered  by  the  House  of  collieb. 
Lords  in  Rogers  v.  Spence  {a)  and  Beckham  v.  Drake  (J), 
in  whicli  latter  case  all  the  prior  authorities  were  col- 
lected and  reviewed.  In  a  more  recent  case,  Wetherell 
V.  Julius  (c),  the  Court  of  Common  Pleas,  after  time 
taken  to  consider,  stated  the  principles  to  be  deduced 
from  these  cases.  They  say :  "  In  the  former**  {Rogers 
V.  Spence  {a))y  *^ii  was  held,  that  a  cause  of  action 
arising  out  of  a  wrong  personal  to  the  insolvent,  and  for 
which  he  would  be  entitled  to  a  remedy,  whether  his 
property  were  diminished  or  in^paired  or  not,  does  not 
pass  to  the  assignee."  **  On  the  oCher  hand,  in  Beckham 
▼.  Drake  {b\  it  was  held,  that,  where  pecuniary  loss  or 
damage  is  the  substantial  and  primary  cause  of  action, 
it  does  pass  to  the  assignee,  although  such  pecuniary 
loss  may  produce  inconvenience  to  the  party.**  Now  in 
the  present  case  there  is  but  one  cause  of  action,  the 
non-delivery  of  the  printing  machine  :  no  fresh  cause  of 
action  would  accrue  on  the  happening  of  the  special 
damage ;  Howell  v.  Young  (d).  That  cause  of  action  is 
as  much  a  damage  to  the  personal  estate  as  the  dis- 
honouring of  a  bill  of  exchange ;  and  an  action  for  dis- 
honouring a  bill  passes  to  the  assignees ;  Hill  v.  Smith  (e), 
llie  special  damage  to  the  plaintiff*s  trade  is  entirely  a 
pecuniary  damage :  and,  as  to  the  insolvency,  that  is  in 
general  a  grievous  pecuniary  damage.  It  b  said  that  it 
is  also  a  personal  inconvenience  to  the  plaintiff.  Even 
if  a  solatium  for  that  could  be  recovered,  still  the. sub- 
stantial cause  of  action  b  pecuniary ;  which  brings  this 

(a)  12  CL^F.  700.  (6)  2  H.  L.  Ca  579. 

(c)  10  Our.  B.  267. 280.  (d)  5  B.  i  C.  259, 

(t)  12  M.  ^  W.  618. 
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1854.  case  within  Beckham  v.  Drake  {a)  88  expounded  in 
gj^^Qj,  Wetherell  v.  Julius  (i>  But  no  damage  can  be  reco- 
CoLuwu  ^^'^^  ^'^^  ^^'  insolvency.  In  one  sense,  every  thing 
which  has  diminished  the  pIuntiflTs  property  may  be 
said  to  have  caused  his  insolvency;  but  the  damages 
recoverable  for  a  breach  of  contract  are  only  those 
directly  connected  with  the  contract.  In  PotlUer,  Traite 
des  ObBgationSy  Partie  1.  Cap.  2.  Art  3.  sects.  169  to 
162  (c),  the  principle  is  very  clearly  explained.  The 
person,  he  says,  who  has  broken  a  contract  must  make 
good  to  the  other  side  the  loss  which  the  non*per« 
formance  has  occasioned,  and  the  profit  which  he 
would  have  made ;  according  to  the  definition  of 
damages  in  the  Digest,  Lib.  46.  THt  8.  Ratam  rem 
haberi:  Law  13.  In  tantum  competit,  in  quantum 
mea  interfuit;  id  est,  quantum  mihi  abest,  quantumque 
lucrari  potuL  But  thb,  PoUder  says,  is  not  to  be  under- 
stood as  making  the  party  in  default  bound  to  make 
good,  indiscriminately,  every  loss  occasioned  by  the  non* 
performance  of  the  contract,  still  less  all  gains  which 
might  have  been  made,  had  the  contract  been  fulfilled ; 
but  only  those  so  connected  with  the  contract  that  the 
parties,  when  making  the  contract,  may  be  supposed 
to  have  contemplated  them:  and  in  general,  he  says, 
the  parties  must  be  taken  to  contemplate  those  con« 
sequential  damages  which  relate  to  the  subject  matter 
of  the  contract  itself,  not  the  collateral  effect  on 
other  property  of  the  party  injured.  Therefore  the 
civil  law  makes  the  de&ulting  party  liable  only  for 
those    damages   which   relate    to    the    subject    matter 

(a)  2  H.  L.  Ca.  579.  (6)  10  Com.  B.  267. 

(c)  (Euvres,  torn.  1.  p.  67  (2nde  ed.  1781.).  See  the  Frenek  Code 
Civil,  &s.  lU9i  1150,  and  Rognm"^  Comment,  Codea  Fran^ig  Exptiquit, 
VolLp.  212. 
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of  the  contract :  damni  et  interesse,  propter  ipsam  1854. 
rem  non  babitam.  Pothier  puts  two  instances.  If  a  g^^^^^ 
party  contract  to  supply  a  horse  and  make  default,  he  colubb. 
is  liable  to  make  good  the  higher  price  which  the  pur- 
chaser  has  to  give  in  order  to  procure  another;  for  that 
was,  propter  ipsam  rem  non  habitam,  a  kind  of  damage 
which  the  parties  must  have  contemplated.  But,  says 
PoMer,  if  the  purchaser  were  a  canon,  who  for  want  of 
a  horse  was  unable  to  reach  his  benefice  in  time  and  so 
lost  his  year's  revenue,  the  defaulter  should  not  be  bound 
to  make  good  this  collateral  damage ;  unless,  as  he  after- 
wards qualifies  it,  there  was  in  the  contract  a  clause 
that  the  horse  was  to  be  supplied  in  time  to  enable  the 
purchaser  to  reach  his  benefice;  for  in  that  latter  case 
the  damage  would  be  such  as  the  parties  contemplated. 
Or,  if  a  house  be  let  for  eighteen  years,  and  after  eight 
years  the  tenant  is  evicted,  the  landlord  must  make 
good  the  tenant's  expense  in  removing,  and  the  extra 
rent  which  he  has  to  pay  in  order  to  get  as  good  a 
house  for  the  rest  of  the  term;  but  he  is  not  bound  to 
miO^e  good  the  loss  of  the  goodwill  of  a  trade  which  the 
tenant  may  have  raised  in  the  house,  unless,  as  in  the 
last  case,  the  house  had  been  expressly  let  as  a  shop  in 
which  to  carry  on  that  business.  Still  less  should  he 
compensate  him  for  damage  done  to  hb  goods  by  the 
Diligence  of  those  removing  them.  In  Sedgtoick  On 
Damages^  chap.  3.,  the  whole  of  the  subject  is  discussed 
and  the  authorities  are  collected.  The  learned  author 
comes,  at  p.  1 12  (2d  ed.),  to  the  conclusion  that,  in  cases  of 
breach  of  contract,  ^^The  rule  of  the  civil  law  is  perhaps 
the  best  that  can  be  adopted ;  that  the  party  in  default 
shall  be  held  liable  for  all  loss  that  may  fairly  be  con- 
sidered as  having  been  in  the  contemplation  of  the 
parties  at  the  time  the  agreement  was  entered  into.'' 
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1854.  Now,  in  this  case,  the  damage  sustained  by  not  being 
Stanton  ^^^^  ^^  "se  the  machine  may  be  recoverable ;  for  that  is 
CoLUKE.  propter  rem  non  habitam;  but  that  is  a  damage  for 
which  the  assignees  may  sue.  The  insolvency  of  the 
plaintiff,  and  still  more  the  injury  to  his  feelings  arising 
from  that  insolvency,  is  too  remote.  The  parties  cannot 
have  contemplated  that  consequence  when  they  made 
the  contract  Lastly,  supposing  that  the  plaintiff  was 
entitled  to  sue  for  part  of  the  damage,  whilst  the  assignees 
are  entitled  to  sue  for  the  rest,  the  judgment  ought  not 
to  be  for  the  plaintiff  on  the  ground  that  the  plea  is  bad 
as  to  part  and  therefore  bad  in  the  whole,  as  used  to  be 
the  law.  But  the  judgment,  now,  should  be  according 
to  the  very  right  of  the  cause,  treating  the  plea  as 
divisible ;  according  to  sects.  50  and  75  of  the  Common 
Law  Procedure  Act. 

Wordsworth^  in  reply.  Brewer  v.  Dew  (a)  has  not 
been  distinguished  from  the  present  case. 

T<<ord  Campbell  C.  J.  I  am  of  opinion  that  the 
defendants  are  entitled  to  judgment.  In  the  course  of 
the  aigument  we  intimated  a  clear  opinion  that  sect.  142 
of  the  Common  Law  Procedure  Act  does  not  apply. 
Neither  is  there  any  objection  to  the  plea,  on  the  ground 
that  it  is  not  shewn  that  the  assignees  have  interfered 
and  claimed  the  cause  of  action.  The  cases  to  which 
the  doctrine  alluded  to  is  applicable  are  those  in  which 
the  cause  of  action  relates  to  property  acquired  after  the 
insolvency.  In  the  present  case  the  property  was  in 
the  plaintiff  before  the  vesting  order,  by  virtue  of  which 
all  property  then  vested  in  him  was  transferred  to  his 

(a)  U  A/.  $•  TV.  6-25. 
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assignees;  and,  from  that  time,  he  could  have  no  cause        IH54, 
of  action  in  respect  of  such  property.     But  then  comes      Stanton 
the  question,  whether  the  cause  of  action  disclosed  on      Collur. 
this  record  is  such  as  would  pass  to  the  assignees.     As 
to  that,  the  rule  to  be  deduced  from  Rogers  v.  Spence  (a) 
and  Beckham  v.  Drake  (b)  is  that,  where  the  cause  of 
action  and  damage  touch  only  the  person  of  the  debtor, 
they  do  not  pass  to  the  assignees ;  but,  if  they  touch  the 
personal  estate,  they  do.     NoWy  in  the  present  case,  the 
printing  press  had  become,  at  the  time  the  action  com- 
menced, the  property  of  the  assignees;  the  breach  for 
ng^  delivering  it  touches  that  property,  and  would  be 
well  assigned  in  an  action  by  the  assignees.     The  ques- 
tion therefore  is  confined  to  the  effect  of  the  special 
damage.    Now,  even  supposing  that,  if  a  part  of  the  spe- 
cial damage  was  personal,  so  much  of  the  cause  of  action 
would  not  pass  to  the  assignees ;  I  am  of  opinion  that 
the  whole  of  the  special  damage  here  alleged,  supposing 
it  all  to  be  recoverable,  is  substantially  damage  to  the 
personal  estate,  and  there  is  no  part  which  touches  only 
the  person.     As  my  brother  Coleridge  said  during  the 
argument,  I  do  not  see  why  the  assignees  might  not  lay 
special  damage  in  these  terms  as  much  as  the  plaintiff. 
It  would  have  been  quite  a  different  thing  if  anything 
had  been  alleged  confined  entirely  to  the  person,  as  in 
WethereU  v.  Julius  (c),  where  the  damage,  in  the  first 
count,  was  the  imprisonment  of  the  plaintiff. 

CoLEKiDOB  J.^  I  am  of  the  same  opinion.  There  is 
bat  one  cause  of  action  here;  the  non -delivery  of  the 
printing  press  according  to  the  contract.     That  would 

(a)  12  CI.  §•  F,  700.  (h)  2  H.  L.  Ca,  679. 

(c)  10  Com,  B.  267. 
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1854.  entitle  the  plamtiff,  if  he  had  not  become  an  inaolventy 
arAMTON  ^  I'ecover  damages  for  his  pecuniary  loss;  and,  if  there 
CoixixE  ^^  nothing  shown  to  alter  the  case,  the  measure  of 
those  damages  would  be  the  value  of  the  article.  But 
here  q)ecial  damage  is  allied.  I  do  not  think  it  ne- 
cessary to  consider  whether  the  damage  laid  can  be 
recovered  or  is  too  remote ;  for  I  agree  with  my  Lord, 
that,  supposing  it  could  all  be  recovered  to  the  full 
extent  laid,  every  things  here  alleged  b  pecuniary 
damage  affecting  the  estate. 

WioHTMAN  J.  It  is  dear  that,  where  the  action  is  for 
a  cause  happening  before  the  bankruptcy  or  insolvency, 
it  is  not  necessary,  for  the  party  pleading  the  bankruptcy 
or  insolvency,  to  shew  that  the  assignees  have  interfered. 
Aa  to  the  other  point,  the  rule  is  clear,  that  prim&  facie 
all  causes  of  action  relating  in  any  way  to  the  personal 
estate  pass  to  the  assignees;  but  that  is  subject  to  an  ex* 
ception  where  the  personal  estate  is  injured  only  through 
the  injury  to  the  person  or  personal  feelings  of  the  debtor. 
In  the  present  case,  the  breach  is  for  not  delivering  a 
printing  press,  a  cause  of  action  which  would  clearly 
pass.  The  special  damage  is  averred  to  be  that  the 
plaintiff  lost  the  <*  gains  and  profits  which  otherwise 
would  have  accrued  to  him  by  the  use  of  the  said  print- 
ing machine,"  and  his  whole  business  has  been  ^*  ruined, 
injiu^d  and  stopped,  and  the  plaintiff  bath  thereby 
become  insolvent,  and  incurred  very  heavy  costs  and 
ezpences."  All  this  goes  to  shew  pecuniary  damage  to 
the  personal  estate,  and  not  an  injury  to  the  person 
or  feelings  of  the  insolvent  As  to  the  cases  cited. 
Brewer  v.  Dew  (a)  was  most  relied  upon ;  and  it  is  the 

(a)  11  Af.^  fT.  626. 
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slroDgesL      But    the   reasons  on  which  the  jadgment       1854. 
there  was  given  made  the  case  distingaishable ;  for  that     Stanton 
was  an  action  for  a  wrong  done  to  the  plaintiff's  imme-     Colusb. 
diate   pexaonal  possession  of  goods;   and   the   Court 
proceeded  on  the  ground  that  there  was  a  wrong  inde- 
pendent of  any  question  of  the  value  of  goods  or  the 
right  of  property. 

(No  fourth  Judge  was  present) 

Judgment  for  defendants  (a). 

(a)  See  Hacffcy  ▼.  BaxttuUUt,  9  Exch.  341. 


William    Peotill    and    others,   Assignees  of  r"****^*   ^ 
Spbnceb  Ashlin,  a  Bankrupt,  against  Jacob 
Robert  Alexander  and  Josias  Alexander. 


A  CTION  on  8  bill  of  exchange  for  15252L  I6s.  3d.,  Defendant^ 
dated  3d  September,  1851,  drawn  by  AshUn  before  dent  in /reftmd; 

wrote  to  S.  j1., 
a  merchant 
rendent  in  Ltrndan^  anthoruing  him  "  to  take  for  os  two  cargoei*'  of  Ibraila  corn  1000  to 
1500  qoarten  at  24fl  to  24«.  dd.,  **  payment  by  our  acceptance  at  2  or  3  monthi,**  and  in 
portacnpt  added,  **  Yon  may  go  to  24f .  6d.,  if  yon  find  you  cannot  do  the  worii  at  24«.  or  3dL*' 
S,  A.  made  a  bwrgaio  with  R„  a  merchant  resident  in  London,  for  a  cargo  by  the  C,  and 
•eot  him  a  note  commencing  **  Sold  by  order  and  for  acooant  of  R.  to  our  prineipalt  the 
cargo**  of  Bulgarimn  com  per  C.  at  24f .  6d,  per  quarter,  cost,  freight  and  insurance,  **  Sellers 
to  pay  a  commission  of  two  per  cent.  Payment  in  cash**  in  one  week  after  receipt  of  docn- 
meota.  On  the  same  day  R.  in  his  books  debited  S.  A.  with  tbe  price  of  the  cargo,  and 
•ent  S.  A.  the  shippmg  documents  with  the  bill  of  lading  indorsed,  and  an  invoice  neaded 
"  8.  A.  bought  of  A.**  On  the  same  day,  S.  A.  wrote  to  defendants  **  to  adtise  having 
porchaaed  for  your  account  the  cargo  of  Bulfforian  com  per  C.»  at  24f.  9dL  per  qnr.  C.  F. 
Jr  /.•  which  is  3il.  per  quarter  over  ^our  limit  for  JbraUa,  but  proportionately  cheaner.** 
u  this  letter  were  inclosed  the  shipping  documents  of  the  C.  fincluding  the  indorsed  bill 
of  la^ng),  and  an  invoice  headed  **  Invoice  of  a  caigo  &c.  bougnt  by  order  and  for  account 
and  ruk*  of  defendants ;  and  a  draft  for  the  price  at  24f.  9dL,  drawn  by  S,  A,  on  defendants. 
Defendants  returned  the  draft  accepted,  stating  in  the  letter,  **  We  note  purchase  of  com 


per  C.  at  24t.  9d,  We  would  much  rather  have  had  Ibraila  at  24f.  or  24f.  342.**  After 
this,  whilst  the  bill  was  still  current,  and  before  the  arrival  of  the  C,  S,  A,  failed.  R.  stopped 
the  cargo  of  the  C,  treating  S,  A.  as  the  purchaser,  and  claiming  to  be  an  unpaid  vendor 
to  him.  Defendants,  on  receiving  an  indemnity  from  R.  against  tne  bill,  paid  hmi  the  price 
Ices  discount,  at  the  rate  of  24«.  &,  being  less  than  the  sum  for  which  the  bill  was  accepted, 
which  was  at  the  rate  of  24s.  del. 
Tbe  asaigoees  of  S,  A,,  who  had  become  bankrupt,  sued  defendants  on  the  bill.     R^ 
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1854. 


his  bankruptcy  on  defendants,  three  months  after  date, 
accepted  bj  defendants,  and  now  overdue ;  and  for 
goods  bargained  and  sold,  and  goods  sold  and  delivered, 
by ^M/m before  his  bankruptcy;  and  on  accounts  stated 
with  Ashlin  before  his  bankruptcy;  and  on  accounts 
stated  with  his  assignees  since. 

The  only  material  plea  was  the  following.  Flea  4  to 
first  count.  That  Ashlin  had  been  employed  as  agent  and 
factor  for  defendants  to  purchase  com  for  them,  and  had, 

sUted  for  this  ^ 

Court,  in  which  as  such  agent, '  bought  a  cargo  of  Indian  com  from  one 
Antonio  Ralli  for  and  on  account  of  defendants :  Aver- 


Pennell 

▼. 

Alexander. 


defended  the 
action  for 
them,  on  the 

Sound  that 
e  conuder- 
ation  for  the 
bill  had  failed. 
A  case  was 


ment  that  ^^Afin  drew,  and  defendants  accepted,  the  bill, 


the  corres- 
pondence, 
oonUdrJng  as 
above  sta- 

out 'and  the  "and  then  delivered  the  same  to  the  said  Spencer  Ash- 
vowee todraw  '*'*  (^)  t^^*"  ^^  special  purpose  only  of  the  said  Spencer 
fact*°^^  ^^  -4«A/m  indorsing  and  delivering  the  said  bill  to  the  said 
Held  ••*'>»*  A,  RalH]  for  and  on  account  and  in  payment  of  the  said 
Indian  com  on  behalf  of  defendants;"  that  Ashlin  did 
not  indorse  or  deliver  the  bill  to  RalH  ;  "  but  {a)  [,  in  vio- 
lation of  and  contrary  to  the  terms  and  purpose  on  which 
he  so  took  and  held  the  said  bill  as  aforesaid  (a),]  kept  and 
retained  the  said  bill  in  his  the  said  Spencer  Ashlin  s  own 
awS fr^m  Possession  (a)  [until  and  at  the  time  of  his  bankruptcyY 
Further  averments  that  there  was  no  other  consideration 
or  value  for  the  bill  than  as  aforesaid ;  and  that  Ralli^ 

fendants,  and 

not  a  sale  from   before  the  Commencement  of  the   action,  obliged   the 

R,  to  defend- 

ants  through 

8.  A.    And  this,  without  reference  to  the  fact  that  defendants  resided  in  Irefand, 

Held  also  that,  the  indorsed  bill  of  lading  being  assigned  to  defendants  for  vdue,  R,  had 
no  right  to  stop  in  transitu ;  that  consequently  the  payment  of  R.  by  defendants  was  in 
their  own  wrong ;  and  that  the  consideration  for  the  bill  of  exchange  had  not  failed,  and 
the  plaintiffs  were  entitled  to  judgment 


on  the  above 
documents  it 
must  be  taken 
that,  notwith- 
standing the 
form  of  the 
contract  note 
and  of  the 
defendants* 
order  to  S,  A., 
the  transaction 
was 
R.  to  S.  A. 
and  a  sale  from 
S.  A,  to  de- 


(a)  The  plea  was  during  the  argument  amended  by  striking  out  the 
two  passages  above  printed  between  [  ],  and  by  inserting  the  averment 
above  printed  in  Italiet  between  [    ] :  see  post,  p.  300. 
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defendants    to    pay  for   the  cargo.     Replication:   De        1854. 
injuria.     Issue  thereon.  Pennbll 

To  the  rest  of  the  declaration,  Nunquam  indebitatus.    alkxIndeb. 
Issue  on  these  pleas. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
GuUdhatt  Sittings  after  Hilary  Term  1853,  a  verdict 
was  found  for  the  plaintifis,  subject  to  a  case,  of  which 
the  material  parts  were  as  follows. 

The  plmntifls  in  this  action  are  the  assignees  of  the  . 
estate  and  effects  of  Spencer  AshUn,  who  was  duly  de* 
clared  a  bankrupt  on  15 th  November  1851.    He  stopped 
payment  on  13th  September  1851. 

The  defendants  for  some  years  last  past  have  been 
residing  and  carrying  on  business  as  merchants  at  I^n- 
donderry  in  Ireland, 

Antonio  BaUi^  hereafter  referred  to,  has  for  some  years 
last  past  been  residing,  and  carrying  on  business  as  a 
com  and  general  merchant,  in  London^  under  the  firm  of 
±  Ram  ^  Co. 

The  first  transaction  of  A.  RalU  Sf  Co.  with  the  bank- 
rupt was  in  August  1850;  and  was  similar  to  the  tran- 
saction, hereinafter  mentioned^  as  to  the  caigo  of  the 
Cleopatra:  and  after  that  time  there  were  many  other 
precisely  similar  transactions,  amounting  in  the  whole 
to  upwards  of  SOflOOL  In  every  instance  entries  were 
made  in  A.  BalWs  books  similar  to  the  invoice  of  3d 
September  1851,  first  hereinafter  mentioned.  A.  Ealli 
was  paid  by  the  bankrupt  shortly  after  the  respective 
transactions  according  to  the  credit  given,  except  in 
certiun  cases  in  which  the  bankrupt  paid  prior  to  the 
expiration  of  credit,  taking  interest  for  the  unexpired 
period  of  crediL     Previously  to  the  transaction  as  to  the 
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]d54.        Cleopatra^s  cargo,  the  bankrupt  had  only  one  transaction 

Pennell     with  defendants. 

ALBXANDEa.       '^^  ^*®®  *^®^  ^*  ^^^  several  letters  between  the 

bankrupt  under  his  firm  of  Spencer  AshUn  Sf  Co.  and 

defendants  under  their  firm  otJ.R.^J.  Alexander;  of 

which  the  material  parts  are  here  extracted. 

J.  R.  jr  J.  Alexander  to  Spencer  AshUn  ^  Co.^  28th  Au- 
gust 1851.  ^'Toii  may  take  for  us  two  caigoes  of  Ibraila 
com,  1000  to  1500  quarters,  at  24/  or  24/3  per  imperial 
quarter ;  bills  of  lading  dated  in  Jufy  or  Auguet;  payment 
by  our  acceptance  at  2  or  3  months.  One  cargo  otlbraUOf 
at  same  price,  arrived,  or  near  at  hand,  fixim  10  to  1200 
quarters;  respectable  shippers;  for  the  latter  we. will 
remit  cash."  <'F.S.  Tou  may  go  to  24/6  if  you  find 
you  cannot  do  the  work  at  24/  or  3^"* 

Spencer  AshUn  ^  Co.  to  J.  R.  ^  K  Alexander^  30th 
August  1851.  <«We  have  yonr  iayour  of  the  28th 
instant,  and  obliged  by  your  orders.  B^  leave  to 
inform  yon  that  we  have  taken  for  your  account  a  caigo 
of  Indian  com  per  the  Sultan;  529  kilos*  neariy  1200 
quarters,  firom  Ibraila  at  24/6  per  quarter.  C.  F.  &  In- 
surance. Bill  of  lading  dated  30th  Jufy.  On  Monday 
we  shall  wait  upon  you  with  documents,  and  do  what 
we  can  for  you  in  jfiirther  purchases." 

J.  R.  ^  R.  Alexander  to  Spencer  AshUn  jr  Co.,  1st 
September  185  L  *<  Your  esteemed  fiivour  of  the  30th 
is  to  hand,  and  note  contents,  which  are  satisfactory. 
You  can  keep  the  balance  of  our  order  in  hand  during 
the  week." 

Spencer  AshUn  Sf  Co.  to  J.  R.  ^  R.  Alexander,  Ist 
September  1851.  ^*  Herewith  we  beg  to  hand  you  docu- 
ments andinvoicesp.«S^tt&aii:''  '^toyour  debit  938iL13.0dl: 
against  which  we  have  valued  upon  you  fixim  date  of 
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infoice,  say  July  29th,  at  3  months*  date,  which  balances        1854. 
the  transaction ;  and  we  shall  be  obliged  by  your  accept-      Pbnhell 
ance  of  our  draft  and  returning  the  same  to  us.     We   j|^i,„akp„j. 
have  been  unable  to  purchase  anything  more  to  day  in 
execution  of  your  order,  our  market  being  stiffer  for 
Ibraila  com ;  but  you  may  rely  on  our  best  exertions." 

J.  JZ,  jr  R.  Alexander  to  Spencer  AshUn  Sf  Co.,  3d 
September  1861.  **  Your  esteemed  favour  of  the  1st  is 
to  hand ;  documents  of  SuUan  inclosed.  We  now  beg 
to  wait  upon  you  with  acceptance  to  your  draft,  and 
note  you  keep  balance  of  our  order  in  hand." 

The  case  then  proceeded.  On  3d  September,  1861, 
the  following  contract  note  was  signed  by  the  bankrupt, 
and  sent  by  him  to  Messrs.  A.  RaUi  8f  Co. 

'*  London,  3d  September  1861. 

'<  Sold  by  order  and  for  account  of  Messrs.  Antonio 
jRalH  jr  Co.  To  our  principals.  The  caigo  of  Bulgarian 
Indiui  com,  fiur  average  quality,  shipped  p.  Cleopatra 
Captain  A.  SaUari,  from  GUacetti,  consisting  of  14000 
kilos,  as  per  bill  of  lading  dated  10th  July  1851,  at  the 
price  of  24/6  say  twenty  four  shillings  and  six  pence 
per  quarter,  fi^ee  on  board  at  Ghiacetti,  including  freight 
and  insurance  to  any  safe  port  in  the  United  Kingdom 
of  Great  Britain  and  Ireland,  calling  at  Queenetoum  or 
Cork  or  Falmouth  for  orders;  reckoning  816  kilos  equal 
to  100  quarters ;  no  charge  for  damage.  Sellers  to  pay 
a  commission  of  two  per  cent ;  payment  to  be  made  in 
cash,  less  discount  for  the  unexpired  time  of  three 
months  from  the  date  of  the  bill  of  lading,  in  one  week 
after  receipt  of  documents  and  policies  of  insurance 
efiected  with  approved  underwriters,  but  for  whose 
solvency  sellers  are  not  to  be  responsible,  except  the 
insurance  is  effected  abroad;  and  in  the  latter  case  the 
loss  or  average,  if  any,  is  guaranteed  to  be  adjusted  and 
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1854.       P&id  according  to  the  custom  and  insurance  of  Lloyd^s. 

Pennbll      ^"  ^^®  ^^  *"y  dispute,  it  is  agreed  by  buyers  and  sellers 

AlsxInder.   ^  leave  the  same  to  two  London  com  factors,  mutually 

chosen,  or  their  umpire,  and   to   be   bound  by  their 

decision.     Spencer  Ashlin  jr  Co,^ 

This  was  a  lithographed  form,  which  the  bankrupt 
was  in  the  habit  of  using.  The  cargo  of  the  Cleopatra 
belonged  to  A.  RalU  ;  and  the  following  entry  was  made 
in  A,  BallCa  books  respecting  the  said  sale  of  the  said 
com  p.  Cleopaircu  ^^  London  Septr.  4th  1851.  Messrs. 
S.  AshUn  ^  Co.  Drs.  to  the  cargo  of  L  com  per 
CkopairoT  (here  follows  the  same  as  in  the  invoice 
after  mentioned  from  the  words  ^^  per  CleopaJtra^y 

The  case  then  set  out  the  following  letter  from  A. 
BalK  ^  Co.  to  Spencer  AshUn  ^  Co,,  of  3d  September 
185L  ''We  herewith  enclose  the  shipping. documents 
for  the  cargo  of  L  com  p.  Cleopatra^  together  with  letter 
of  guarantee  for  the  insurance,  and  an  order  for  the 
captain  to  follow  your  instructions.  We  also  forward 
the  invoice,  and  trust  you  will  find  every  thing  cor- 
rect" 

The  shipping  documents  above  referred  to  were  in 
the  usual  form,  and  included  the  charterparty  and  the 
bill  of  lading,  the  latter  of  which  was  duly  indorsed  by 
A.  RallL  The  following  is  a  copy  of  the  invoice  inclosed 
in  the  said  letter. 
''  Messrs.  «S^.  Ashlin  %  Co.  London  September  3d,  1851. 
Bought  of  A.  RalU  ^  Co. 

The   cargo  of  Indian  corn   per    Cleopatra   Captain 
Saliaris  @  Ghiacetti,  as  per  bill  of  lading  dated  10th 
July, 
14,000  kilos.  I.  com  at  816  ^os.  per  100  qrs., 

equal  to   1715f  quarters,  at  24/6  per 

quarter  C.  F.  &  L  £2101  12  10 
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Charges. 
Freight  on  1715f  quarters  at 

9/3  per  quarter £793  9  6 

Gratuity 15  0  0 

808  9  6 

Advance  to  captain  (QGhiacetti  200  0  0 


608     9     6 


1493    3    4 
Commission  2  p.  cent 42    0    8 


'E.  E.    A.  R.  §•  Co. 


£1451     2     8" 


1854. 


Pbnvsll 

▼. 

Alexandei. 


The  case  then  set  oat  several  letters,  of  which  the 
following  are  the  Material  parts. 

A,  RaUi  ^  Co.  to  Captain  SaUaris^  3d  September  1851. 
'^Yoa  will  please  follow  the  instructions  of  Messrs. 
Spencer  AshKn  jr  Co.  (or  their  agent)  respecting  your 
port  of  discharge,  receiving  the  amount  of  your  freight 
from  your  consignees,  and  without  further  reference  to 
ourselvea" 

Spencer  AshKn  Sf  Co.  to  J.  R.  Sf  R.  Alexander^  3d 
September  1851.  ^^Your  esteemed  favour  of  the  1st 
instant  is  duly  to  hand;  and  we  now  beg  to  advise 
having  purchased  for  your  account  the  cargo  of  BuU 
garian  Indian  com  p.  Cleopatra  at  24«.  9^.  p.  quarter 
C.  F.  &  I.,  which  is  3<f.  per  quarter  over  your  limit  for 
ItraUa,  but  is  proportionately  cheaper.  We  at  the  same 
time  are  able  to  enclose  you  documents,  viz.  bill  of 
lading,  charter  party,  the  order  letter  to  the  captain, 
letter  of  guarantee  for  the  insurance,  invoice  amounting 
to  152521 16«.  3dl,  and  our«draft  for  this  sum  at  3  months' 

VOL.  m.  u  E.  &  D. 
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1854.        date,  which  please  return  to  us,  in  due  course  of  post, 
Pknnell     completed  with  your  acceptance." 

Alexander  "^'^   ^®  ®*P^^^  ^^  ^^^  ^'^  ^^^  ^^^  ^^  ^^* 

''A.  Batti  §•  Co.  is  one  of  our  best  sellers." 

The  following  is  a  copy  of  the  invoice  referred  to  in 

the  said  letter  from  the  bankrupt  to  the  defendants  of 

the  3d  September  1861.     "  Invoice  of  a  caiigo  of  Bulffa- 

rian  Indian  com  shipped  on  board  the  Ckopatra,  Captain 

Saliaris,  p.  bill  of  lading  dated  10th  July  1851 ;  bought 

by  order  and  for  account  and  risk  of  Messrs.  J.  R.  ^  J 

Alexander. 

"  1851.     14,000  kilos.     816 100  qrs. 

1715f  quarters®  24/9 £2123     1     9 

less  freight  @  9/3 793   9  6 

Gratuity 16  '0  0 


808   9   6 
Advance  at  Ghiacetti 200  0  0 


608     9     6 


1514  12    3 
Difference  54  days*  interest 11    4    0 

'*E.  E.   London  September  3d  1851.      £1525  16     3 

«  (Signed)    Spencer  AshUn  tf  Co.'' 

Spencer  Ashlm  Sf  Co.  to  J.  R.  tf  R.  Alexander^  5th 
September  1851.  *'We  have  your  esteemed  fiivour  of 
the  3d  instant,  handing  us  your  acceptance  against  the 
Sultan  cargo,  for  which  we  are  obliged.  Please  make 
our  draft  against  Cleopaira,  sent  you  last  Monday,  pay- 
able at  a  banker's,  as  this  is  sometimes  looked  to  and 
facilitates  our  discounting  the«bilL'* 
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J.  R.  ^  J.  Alexander  to  Spencer  AshKn  jr  Co.,  6th        1854. 
September  1861.      **Yowr  esteemed  favour  of-  the  3d,      pennbll 
and  note  purchase  of  corn  p.  Cleopatra  @  24/9.     We    xlex^ndbe. 
would  much  rather  have  had  Ibraila  @  24/  or  24/3. 
We  enclose  draft  accepted;  and,  as  we  have  advice 
today  of  two  cargoes  of  Ibraila  bought  for  us  by  our 
Liverpool  agent  @  24/,  yon  need  not  operate  further  at 
present  on  our  account  till  you  hear  from  us.** 

The  draft  referred  to  in  this  letter  is  the  bill  upon 
which  this  action  is  brought. 

J.  IL  Sf  R.  Alexander  to  Spencer  AshHn  Sf  Co.,  8th 
September  1851.  '*  Your  esteemed  favour  of  the  5th  is 
to  hand,  and  shall  in  future  attend  to  your  wishes  in 
respect  of  the  draft,  as  it  is  all  one  to  us,  the  only  diffe- 
rence being  it  costs  ^th  per  cent  to  retire  at  a  private 
oflBce  and  ^th  per  cent,  at  a  banker's.  When  you  can 
come  in  at  23/3  to  23/6  or  dd  for  Rfraila,  we  may  give 
you  another  order.* 

Tie  case  then  set  out  a  letter  of  10th  September  1851 
from  defendants  to  Alexander  Lashbrooke,  who  was  their 
agent  at  Falmouth,  requesting  him  to  order  the  Cleopatra, 
on  arrival,  to  Londonderry;  and  a  letter  of  13th  of 
September  from  Lashbrooke  to  the  captain,  so  ordering 
him  accordingly ;  which  letter  the  captain  received  on 
arrival ;  and  other  letters  of  which  the  following  were 
the  material  parts. 

Spencer  AshUn  ^  Co.  to  J.  R.  ^  R.  Alexander,  8th 
October  1851.  *'  We  regret  to  find  that  the  sellers  of 
the  CUopatni%  cargo  of  Indian  corn,  Messrs.  RalVi  ^  Co., 
stopped  the  cargo  at  Falmouth.  We  have  just  had  an 
interview  with  the  lawyer,  Mr.  Maynard,  and  Mr.  Quilter, 
the  accountant  to  our  estate,  who  agree  that  the  cargo 
•boold  be  allowed  to  go  on,  provided  you  will  discount 

u  2 
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J 854.  7^^^  ^^^  acceptance  for  it;  1525/.  16*.  8rf.,  due  on  the 
Pbn^pll  ^^^  December.  It  is  this  peculiar  position  of  our  estate 
that  compels  them  to  make  this  request  Now  we 
should  strongly  recommend  you  to  do  this  at  once,  as 
you  may  have  great  difficulty  to  get  the  cargo  otherwise, 
and  be  ultimately  compelled  to  pay  your  acceptance. 
We  suggest  that  you  should  send  the  amount  of  the  bill 
to  your  own  agents  to  be  paid  on  the  bill  being  given  up 
in  exchauge,  and  the  cargo  ordered  on  to  Londonderry.^ 

J.  R.  S^  J.  Alexander  to  Lashbroohey  11  th  October  185 1. 
"Your  favour  is  to  hand;  and  we  have  today  written 
Messrs.  Ralli  §•  Co.  regarding  the  detention  of  the 
Ckopairn.  We  hold  the  bill  of  lading  indorsed  by 
RalU  ^  Co.;  but  we  understand  they  have  some  dispute 
with  the  original  purchasers  of  the  cargo.^ 

J.  R.  Sf  J.  Alexander  to  A.  Ralli  Sf  Co.,  11th  October 
1851.  *^  We  are  today  in  receipt  of  a  letter  from  Spencer 
Ashlin  Sf  Co.,  from  whom  we  bought  the  cai^go  of  com 
per  Cleopatra,  saying  that  ypu  had  stopped  the  above 
cargo  at  Falmouth.  We  are  rather  surprised  that  you 
should  have  taken*  this  step,  which  we  are  aware  you 
have  no  right  to  do;  but  from  the  peculiar  position  of 
Messrs.  Spencer  Ashlin  Sf  Co.*s  estate  we  are  inclined  to 
waive  our  right,  and  to  meet  your  views  by  taking  up 
our  acceptance,  due  on  the  6lh  December.  If  you  wish 
us  to  do  so  please  write  us  in  course ;  and  in  the  mean 
time  you  can  allow  the  captain  of  the  Cleopatra  to 
proceed  to  this  port.*' 

J.  R.  §•  J.  Alexander  to  Spencer  Ashlin  Sf  Co.,  11th 
October  1851.  "Your  letter  -of. the  8th  to  hand,  and 
are  rather  surprised  at  its  contents.  We  are  informed 
^hat  Messrs.  Ralli  ^  Co.  have  no  right  to  stop  the  cargcit 
jiowever,  under  th^  peculiar  circumstances  of  yourdtuftr 
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tioiiy  we  are    inclined  to  meet  their  views,  and  have        1854. 
wiitten  to  them  by  this  poet  regarding  the  matter."  Pknnell" 

A  SalU  jf  Co.  to  Captain  SaUaris  of  the  Cleapatra, 
13th  October  1851.  **  We  are  in  receipt  of  your  favours 
of  the  25th  and  28th  uhimo ;  from  the  last  of  which  we 
see  there  has  been  presented  to  you  an  order  to  proceed 
to  Londondkrry^  for  discharge ;  and  in  answer  we  beg  to 
repeat  the  same  that  we  have  written  you  previously 
through  Messrs.  Fox  ^  Co,  of  your  place,  videlicet,  that 
you  are  not  to  follow  the  instructions  of  any  one,  but  to 
stay  there,  and  wait  till  you  receive  further  orders,  and 
thb  on  account  of  the  bankruptcy  of  your  caiigo's  buyer, 
with  whom  we  are  in  negociations." 

A.  RalU  jr  Co.  to  J.  R.Sf'  J.  Alexander^  13th  October 
1853.  ''In  reply  to  your  favour  of  the  11th  instant,  we 
are  advised  by  our  solicitors,  Messrs.  Crotoder  tf  Mot/" 
nard,  who  are  well  known  here,  that  we  have  perfect 
right  to  stop  the  cargo  of  the  Cleopatra  in  transitu :  but, 
in  the  event  of  your  desiring  the  vessel  to  proceed  to 
your  port,  we  will  order  the  captain  to  do  so,  provided 
you  will  remit  to  us  the  amount  of  your  acceptance  due 
on  the  6th  December:  that  acceptance  is  now  in  the 
hands  of  Messrs.  Spencer  Ashlin  Sf  Co.^  who  have  stopped 
payment,  and  of  which  you  are  already  aware;  and 
they  have  neither  handed  over  the  said  acceptance  to 
OS,  nor  paid  us  the  amount  of  the  same;  and  conse- 
quently we  atill  have  a  lien  on  the  cargo.  Awaiting 
your  early  reply." 

A  letter  of  indemnity  was  given  by  A.  RaUi  if  Co.  to 
the  defendants,  on  2l8t  October  1851,  which  was  set  out 
in  the  case.  The  following  are  the  material  parts.  ''  To 
Messrs.  Jacob  Robert  Sf  Josias  Alexander,  Londonderry. 
Gentlemen,  You  having  purchased  a  cargo  of  Indian 
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1854.  com  bj  the  CJeapatra^  and  having  given  U>  Me88r& 
Pkumell  Spencer  AshKn  §•  Co.  your  acceptance,  due  6th  December 
AusxANDBE.  1®^*»  ^^^  ^l*®  amount  including  interest,  videlicet, 
152521  \6s.  Sd.,  in  exchange  for  the  bill  of  lading  of  the 
said  cargo  and  the  charterparty  then  delivered  to  you, 
and  Messrs.  Spencer  Ashlin  Sf  Co.  having  become  insol* 
vent,  without  having  paid  us  for  the  said  cargo,  we  did 
on  the  arrival  of  the  vessel  at  Fabnottih  stop  the  delivery 
of  the  cargo  and  countermand  the  orders  you  had  given 
for  the  vessel  to  proceed  with  her  cargo  to  lAmdonderry. 
It  has  now  been  agreed  between  you  and  us,  the  under- 
signed,  that,  in  consideration  of  your  paying  to  us  the 
sum  of  1472Z.  3«.,  being  the  amount  to  which  the  cargo 
was  invoiced  by  us  to  Spencer  Ashlin  tf  Co.,  less  the 
guarantee  commission  of  one  per* cent,  agreed  by  us  to 
be  allowed  to  them,  the  said  vessel  with  her  cargo  shall 
at  once  be  allowed  to  proceed  to  her  destined  port 
agreeably  to  your  orders,  and  that  we,  the  undersigned, 
agree  to  indemnify  you  as  hereinafter  contmned,  and 
shall  procure  the  additional  guarantee  of  Messrs.  RaUi 
Brothers  of  this  city."  Then  followed  a  promise  to 
indemnify  against  the  acceptance.  The  case  then  set 
out  a  letter  of  indemnity  from  BalH  Brothers.  Upon 
the  above  indemnities  being  given  to  them,  the  defend- 
ants paid  A.  Ratti  1472il  3^.  The  cargo  of  com  per 
Ckopaira  was  then  delivered  to  the  defendants,  in  pur- 
suance of  orders  from  A.  BalH,  before  the  commencement 
of  this  action. 

The  Court  are  to  be  at  liberty  to  draw  inferences  of 
fact.  The  Court  are  to  have  the  same  powers  as  a 
Judge  at  Nisi  priiis  has. 

The  question  for  the  opinion  of  the  Court  is :  Whether 
the  plaintifis  are  entitled  to  recover  in  this  action.    And 
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the  verdict  is  to  be  entered  according  to  the  direction  of      1854. 
^  Court.  Penkkll 

Among  the  plaintifls'  written  points  for  argument,  auxamub*. 
one  was :  <*  That  the  action  is  undefended  as  to  the  sum 
of  742.  IZs.  7d.,  the  difference  between  the  amount  of 
the  sale  firom  BalH  gf  Co.  to  the  bankrupt,  and  the 
amount  of  the  sale  firom  the  bankrupt  to  the  defendants, 
<nr,  at  all  events,  as  to  the  sum  of  63/.  I3s.  ZtL,  the 
difference  between  the  amount  of  the  sale  from  the 
bankrupt  to  the  defendants  and  the  amount  pud  by 
them  to  BalU  Sf  Co.'' 

Amongst  the  defendants'  written  points  for  argument, 
one  vras:  ^  That  the  fraudulent  act  of  the  bankrupt  in 
stating  to  the  defendants  in  his  letter  of  advice  that  he 
had  purchased  the  cargo  for  them  at  3d.  a  quarter  more 
than  the  price  mentioned  in  the  contract  note  will  not 
make  the  transaction  a  sale  by  him  to  them,  or  entitle 
the  plaintifi,  as  his  assignees,  to  recover  the  amount  of 
the  acceptance,  or  the  3d.  per  quarter.* 

The  case  was  now  argued  (a). 

Bramwett,  for  the  plaintiff).  The  substantial  question 
is^  Whether  A.  RaJU^  who  defends  this  action,  is  to  be  a 
creditor  on  AshUn^s  estate  for  the  price  of  the  Cleopatra's 
cargo,  taking  the  same  dividend  as  the  other  creditors, 
or  is  to  be  paid  in  full  There  is  no  doubt  that  the 
defendants,  J.  ILSf  J.  Alexander^  arc  liable  to  pay  some*- 
body  for  the  cargo ;  the  question  is  whether  they  are  to 
pay  A.  BalU  direct,  or  to  pay  the  assignees  of  AshUn 
the  amount  of  the  draft  which  they  had  accepted  before 
the  bankruptcy,  leaving  A.  BalU  to  prove  as  a  creditor. 
That  depends  entirely  on  the  construction  which  this 

(a)  Bcforo  Lord  Camfhttt  C.  J.,  CUeridgt  tnd  Wigkiman  Js. 
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1854*  Court  will  put  upon  the  mercantile  documents.  These 
Pei^heix  '®*^®  ^^  ®  question,  whether  the  sale  was  by  A.  SaOi  8f 
Co.  to  Spencer  Ashlin  §•  Co.,  and  then  a  subsequent  sale 
by  Spencer  Ashlin  Sf  Co.  to  J.  R.  flr  J.  Alexander^  so  that 
Spencer  Ashlin  ^  Co.  stood  in  the  relation  of  purchaser 
to  A.  Ralli  ^  Co.  and  of  vendor  to  J.  R.  Sf  J.  Alexander; 
or  whether  it  was  a  sale  by  A.  Ralli  ^  Co.  to  J.  R.  Sf  J. 
Alexander  through  Spencer  Ashlin  Sf  Co.  as  an  agent. 
Whichever  be  the  case,  stoppage  in  transitu,  on  which 
A.  Ralli  Sf  Co.  and  J.  R.  Sf  J.  Alexander  at  first  rested 
their  case,  is  out  of  the  question.  On  the  first  suppo* 
sition,  that  J,  R.  Sf  J.  Alexander  were  the  vendees,  the 
vendees  have  not  failed ;  and  stoppage  in  transitu  is  a 
right  which  arises  only  on  the  failure  of  the  vendee; 
mimshurst  v.  Bowher  (a).  On  the  second  supposition, 
that  Spencer  AshUn  ^  Co,  was  the  vendee,  he  has  failed, 
and  A  Ralli  ^  Co.  had  a  prima  facie  right  to  stop  in 
tran»tu ;  but,  before  it  was  exercised,  the  bill  of  lading 
had  been  bona  fide  transferred  to  J.  R.  Sf  J.  Alexander, 
for  value;  and  that  put  an  end  to  the  right;  Lickbarrow 
V.  Mason  (b).  In  either  point  of  view,  therefore,  the 
stoppage  in  October  1851  was  wrongful:  J.  K  Sf  J. 
Alexander  might,  at  that  time,  have  maintained  trover 
or  detinue  for  the  cargo ;  and  the  payment  by  them  to 
A.  RalK  Sf  Co.  to  get  the  cargo  was  in  their  own  wrong. 
When  it  is  thus  understood,  the  case  comes  to  be,  that 
J.  K  ^  J.  Alexander  have,  without  any  authority 
express  or  implied  by  law,  paid  to  A.  Ralli  a  debt 
owing  to  him  fi'om  Spencer  Ashlin  Sf  Co.,  and  cannot 
now  set  off  that  payment  against  their  own  debt  to  that 

(«)  1  M.^  G.  88*2,  in  Ezch.  Ch.,  reTersing  the  judgment  of  C.  P.  in 
mimshHrgt  y.  Bowker,  2  M,  $-  (?.  792. 
{b)  3  T.  It  63.     See  notes  to  S,  C.  in  1  Smiik*8  Lead.  Co.  431. 
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finn.    The  defendants  now  saj  that  the  sale  was  from        1854. 

A  RdlK  §•  Co.  to  J.  R.  Sf  J.  Alexander^  who  still  remained      pbnnbll  " 

debtoTB  to  A.  Balliy  notwithstanding  that  the  draft  had 

been  accepted ;   and  that,  in  some  way  or  other,  the 

consideration  for  accepting  the  draft  has  failed.     But 

the  conduct  of  A.  RalU  ^  Co.  and  J.  R.  Sf  J.  Alexander 

at  the  time  of  the  attempted  stoppage  is  strong  evidence 

that  the  transaction  really  was  one  of*  sale  by  A.  RalU 

jr  Co.  to  Spencer  Ashlin  Sf  Co.     J.  K  Sf  J.  Alexander,  in 

their  letter  to  their  Falmouth  agent,  on  1  Ith  October^  say : 

"  We  hold  the  bill  of  lading  endorsed  by  RalU  Sf  Co. ;  but 

we  understand  they  have  some  dispute  with  the  original 

purchasers  of  the  cargo."    And  A.  RaUi  Sf  Co.  writing 

to  the  captain  to  stop  the  cargo,  say  it  is  "  on  account 

of  the  bankruptcy  of  your  cai^go's  buyer."    This  shews 

that  the  parties,  who  knew  best^  both  considered  Spencer 

Ashlm  Sf  Co.  the  purchasers.     And  this  was  not  a  new 

idea ;  for  A.  RalU  Sf  Co.,  at  the  time  of  the  sale,  debited 

Spencer  Ashlin  ff  Co.  in  their  books,  and  made  out  an 

invoice  to  them  as  purchasers.      And  Spencer  AshUn 

ff  Co.  request  J.  R.  Sf  R.  Alexander  that  the  bill  may 

be  made  payable  at  a  banker's,  as  it  ''facilitates  our 

discounting  the  bill :"  and*  though  the  bill  had  already 

been  accepted  before  J.  R.  Sf  J.  Alexatuler  received  this 

request,  they  promise  to  observe  it  in  future ;  so  that  it 

is  clear  that  the  bill  was  intended  by  both  drawer  and 

acceptor  to  be  negotiated  by  Spencer  AshUn  §•  Co.,  and 

to  be  their  property,  and  was  not  tent  merely  to  be 

handed  over  by  them  to  A.  RalU  Sf  Co.     Against  this  is 

to  be  set  the  form  of  the  advice  note,  which,  being  a 

lithographed  form  used  by  Spencer  AshUn  Sf  Co.  in  all 

their  transactions,  is  expressed  as  if  they  were  brokers 

buying  for  a  principal ;  and  the  language  of  the  order 
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1854.  of  J.  R.Sf  J.  Alexander,  and  of  the  invoice  sent  to  them, 
Pewiibu.  which  state  that  it  was  a  purchase  on  account  at  J.  IL 
Alexander.  ^  ^*  Alexander.  But  this  is  merely  verbal  criticism ; 
the  substance  shews  that  it  was  a  sale  and  subsale; 
indeed,  if  it  were  otherwise,  there  would  have  been  a 
gross  fraud  in  Spencer  AsKUn  ^  Co.  in  charging  an 
advanced  price.  Had  all  the  parties  continued  solvent, 
A.  BaJH  ^  Co.  could  not  have  sued  J.R.tf  J.  Alexander ; 
nor  could  J.  R.  ^  J.  Alexander  have  resisted  an  action 
by  Spencer  AeKUn  ^  Co. ;  for,  whenever  a  purchase  is 
made  on  behalf  of  a  foreign  merchant,  credit  is  neces- 
sarily given  exclusively  to  the  home  merchant,  who  is  a 
vendor  to  the  foreigner,  though  adding  a  commisrion ; 
8m^  V.  Anderson  (a),  Paterson  v.  Gandasequi  (ft), 
Thomson  v.  Daverqfort  {c).  Ireland  ia,  like  Scotland, 
a  foreign  country  within  the  meaning  of  this  rule. 

Booin,  contra.  The  case  very  much  depends  upon 
the  question  whether  Spencer  AshUn  tf  Co.  were  pur- 
chasers from  A.  RaHi  ^  Co.,  or  merely  brokers  making 
a  contract  for  them.  As  to  that,  the  documents  are 
produced;  and  they  must  speak  for  themselves.  In  the 
written  contract,  on  3d  September,  Spencer  AshUn  Sf  Co. 
state  that  the  cargo  is  **  Sold  by  order  and  for  account 
of  Messrs.  Antonio  BaUi  8f  Co.  To  our  principals ;"  and 
they  chaige  the  sellers  two  per  cent,  commission.  And 
it  was  perfectly  true  that  they  had  principals ;  for  J.  B. 
^  J.  Alexander  had  given  them  an  order,  on  28th  August, 
**  to  take  for  us  two  cargoes  odbraila.**  This  is  not  an 
othr  to  buy  from  Spencer  AshUn  If  Co.  as  vendor^,  but 
an  order  to  that  firm  to  buy  as  agents  for  them ;  and  so 

(a)  7  Com.  B,  21.  (6)   15  Eati,  62. 

(c)  9B,^C,  78. 
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Spencer  AshUn  tf  Co.  understood  it;  for,  in  the  letter  of  1954. 
let  September^  they  write,  "  We  have  been  unable  to  penhbll 
parcbaae  anjrtbing  more  todaj  in  execution  of  your  j^^lkanddu 
order."  And,  on  the  same  day  on  which  they  send 
jL  BalH  ^  Co.  the  advice  note  stating  that  they  had 
sold  the  caigo  for  him  to  their  principals  at  24/6,  they 
write  to  J.  RSf  J.  Alexander^  "  to  advise  having  pur* 
chased  for  your  account  the  caigo  di  Bulgarian  Indian 
com  per  Cleopatra  at  24/9  per  quarter  C.  F.  &  I.,  which 
is  3dL  per  quarter  over  your  limit  for  IbraUa,  but  is 
proportionably  cheaper:"  and  in  a  postscript  they  tell 
who  was  the  seller:  **A.  RaJU  tf  Co.  is  one  of  our  best 
sellers."  A.  RaUi  tf  Co.,  in  their  books  and  in  the 
invoice,  debit  Spencer  AshSn  ^  Co.:  but  they  debit 
them  with  the  price  after  deducting  two  per  cent  com- 
mission; and  the  letter  of  indemnity  explains  how  that 
was.  One  per  cent,  was  for  a  commission  of  guarantee ; 
the  other  one  per  cent,  though  this  is  not  expressly 
stated,  must  have  been  the  commission  on  an  ordinary 
sale.  It  was  quite  natural  that  the  vendor  should  debit 
the  del  credere  broker.  In  the  written  points  delivered 
it  is  said  that,  because  Spencer  AskSn  ^  Co.  represented 
to  J.  R.  if  J.  Alexander  ^at  they  had  bought  at  24/9, 
whereas  in  truth  they  had  bought  at  24/6,  the  action  is 
undefended  as  to  the  extra  3d.  But  such  a  representa- 
tion was  a  fraud.  [Wightman  J.  In  the  case  as  you 
put  it,  that  Spencer  AshKn  Sf  Co.  were  agents  for  J.  R. 
jr  J*  Alexander^  tliey  might  have  said  **  We  have  bonght 
at  24/6,  which  together  with  our  commission  of  one  per 
cent  makes  it  equal  to  24/9 ;"  and  that  would  have 
produced  the  same  money  result]  It  might  be  so :  but 
the  account  is  not  so  made  out  But,  in  whatever  way 
that  extra  3d  may  be  explained,  the  transaction  is  one 
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1854.       of  a  broker  del  credere;  and  the  fact  that  an  agent  has 
Pbnnbll     *  ^®^  credere  commission  does  not  affect  the  right  of  the 

Alkxandbr.  P"'*^^'?*^^  to  enforce  the  contract ;  Story  on  Agency, 
s.  420.  [Lord  Campbell  C.  J.  But  does  not  the  prin- 
cipaly  by  taking  a  del  credere  engagement  from  an  agent, 
authorise  that  agent  to  get  payment  from  the  other 
principal  in  any  way  he  pleases?  And,  if  so,  might  not 
Spencer  Ashlin  Sf  Co.,  even  if  only  del  credere  agents, 
still  take  the  bill  ?]  If  they  were  authorized  to  take  a 
bill,  the  bill  would  belong  to  the  vendors  A.  RaUi  Sf  Co., 
not  to  the  assignees  of  the  bankrupt  factor ;  JEx  parte 
Dumas  (a),  Scott  v.  Surman  (&).  Supposing  that  a  mer- 
chant in  Ireland  is  to  be  considered  a  foreign  principal, 
the  mercantile  rule  of  giving  credit  exclusively  to  the 
home  agent  is  for  the  benefit  of  the  vendor  not  of  the 
ag^nt:  but  in  Jliomson  v.  Davenport  {c)  the  vendor 
recovered  against  the  principal  though  resident  in 
Scotland.  The  correspondence  after  the  stoppage  of 
Spencer  Ashlin  8f  Co.  ought  not  to  have  much  weight. 
The  parties  then  were  seeking  how  they  might  best  save 
their  money;  and  they  by  mistake  thought  that  they 
could  stop  in  transitu.     They  did,  no  doubt,  by  their 

•  conduct  make  evidence  that  the  sale  was  to  Spencer 

Ashlin  Sf  Co. ;  and,  if  there  had  been  no  other  evidence, 
that  should  have  prevailed:  but  the  real  transaction 
appears. 

(He  admitted  that  the  averment  that  the  bill  was  not 
to  be  negotiated  was  not  proved,  but  prayed  leave  to 
amend  under  the  power  reserved  in  the  case.  Some 
discussion  ensued  as  to  the  manner  in  which  the  plea 

(a)  1  Aik  232.  (b)   mOa,  400. 

(e)  BB.^a  78. 
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sbouM  be  amended ;  ultimately  it  was  amended  as  stated,       1354, 


BramweUy  in  reply*  As  the  plea  is  now  amended, 
the  case  seems  to  be  put  in  some  such  way  as  this: 
though  the  bill  was  given  to  Spencer  AshUn  jr  Co.  that 
he  might  discount  it,  and  though  he,  whilst  sui  juris, 
might  lawfully  use  it  as  his  own,  yet  as  soon  as  he  failed 
there  arose  a  trust  for  A.  RalU  Sf  Co.  But  that  is  not 
law.  When  a  sale  is  made  by  an  agent  for  a  bill  which 
he  holds  in  trust  to  hand  over  to  his  principal  in  specie, 
or  to  apply  it  to  any  special  purpose,  then,  on  the  agent's 
bankruptcy,  the  bill  does  not  pass  to'  the  assignees, 
except  as  being  in  the  order  and  disposition  of  the 
bankrupt;  and  on  that  point  of  order  and  disposition  the 
earmarking  of  the  bill  is  most  material ;  that  is  the  prin- 
ciple of  Ex  parte  Dumas  (a)  and  Scott  v.  Surman  (b). 
But  in  the  present  case  the  bill  was  expressly  given  for 
the  purpose  of  being  discounted :  it  belonged  to  Spencer 
AskUn  jr  Co.  till  their  failure,  and  then  passed  to  the 
assignees,  who  must  recover  on  it  unless  the  considera- 
tion has  failed.  As  to  that,  the  residence  of  J.  R.  if  J* 
Alexander  in  Ireland  is  most  material.  It  is  the  universal 
custom  that,  in  dealings  by  a  commission  merchant  for  a 
foreign  constituent,  credit  is  exclusively  given  to  the 
commission  inerchant:  and  this  is  done,  not  merely 
because  the  home  vendor  will  not  trust  the  foreigner, 
but  because  the  foreigner  desires  to  be  able  to  pay  his 
correspondent  as.  may  ^be  convenient,  M(hich  he  could 
not  safely  do  if  his  own  credit  were  pledged;  'I^ 

(a)  1  iHft.  332.  {h)  WiOu,  400. 
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1864.  Poirier  v.  Mcrru{a)  Cramptan  J.  ezphuDS  this.  He 
Pbnnbll  ^y^  •  "  There  are  very  many  mercantile  cases  in  which 
a  person  is  employed  as  an  agent  to  huy,  but  without 
any  authority  to  pledge  his  principars  credit  In  the 
ordinary  case  of  a  Liverpool  merchant  parehasing  cotton 
at  New  Orkansy  the  constant  custom  is  to  write  to  his 
correspondents  there  to  buy  cotton  for  him  on  commis- 
sion. The  New  Orleans  house  buy  as  the  Liverpool, 
merchant's  agents;  they  charge  him  the  cost  price  and 
a  commission  for  buying  the  cotton  for  him ;  but  they 
cannot  pledge  his  credit  for  the  cotton.  They  must 
buy  it  on  their  own  credit^  or  pay  for  it  out  of  their 
own  funds."  Now»  if  a  London  merchant  acting  for  a 
Londonderry  house  is  in  the  same  position  as  a  New 
Orleam  house  acting  for  a  Liverpool  one,  every  document 
in  this  case  is  explained  at  once.  Spencer  AshUn  Sf  Co. 
were  buying  as  agents  for  .7^  JB.  jr  J'  Alexander;  and 
they  charged  them  the  cost  price,  adding  a  commission 
of  3d.  per  quarter;  but  they  had  no  authority  to  pledge 
the  credit  of  J.  IL  tf  J.  Alexander;  and  they  did  not  do 
sa  The  com  was  obtained  on  Spencer  AMin  tf  Co.*b 
own  credit:  A.  RalU  Sf  Co*  properly  debited  them  with 
the  price ;  and  J.  B.  ^  J.  Alexander,  who  were  debtors 
to  Spencer  AshSn  ^  Co.,  properly  accepted  their  draft, 
which  they  must  now  pay  to  their  assignee& 

Cur.  adv,  tmlL 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
term  (January  31st),  delivered  the  judgment  of  the 
Court. 

(a)  2B.^B.  89.  101.     See  mUm  ▼.  Z«i/«eto,  14  Q.  B.  405. 
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We  are  of  opinion  that  the  plaintifi  are  entitled  to  i854. 
recover.  If  this  decision  operates  a  hardship  upon  pknnbll  " 
Antonio  RalM,  who  has  indemnified  the  defendants,  he 
has  himself  to  blame  for  entries  in  his  books,  and  letten 
written  by  him,  gilring  an  untrue  account  of  the  trans- 
action out  of  which  the  bill  of  exchange  declared  upon 
originated.  The  question  is,  whether  we  are  to  consider 
that  the  cargo  of  the  Cleopatra  was  sold  by  him  to  the 
defendants  through  Ashkn  as  his  agent,  or  that  he  sold 
the  cargo  to  AshUUf  and  that  AshUn  resold  it  to  the 
defendants. 

Upon  the  former  supposition,  the  fourth  plea  would 
be  established;  and,  the  bill  accepted  by  the  defendants 
tar  the  cargo  of  the  Cbopaira  remaining  in  AsKHtCs 
hands  down  to  the  time  of  his  bankruptcy,  the  pro- 
perty in  it  would  not  vest  in  bis  assignees,  as  he  held 
it  only  as  trustee  for  BalUy  nor  could  the  assignees 
recover  the  price  of  the  com  as  for  goods  sold  and 
delivered.  The  plaintifls  indeed  have  said  that,  as  to 
the  difference  between  the  24/6  and  24/9  a  quarter,  this 
is  an  undefended  action ;  but,  although  BaUi  might  not 
be  entitled  to  recover  more  than  at  the  rate  of  24/6,  if 
the  com  never  was  the  property  of  AshUn  his  assignees 
cannot  sue  for  any  part  of  the  price  of  it ;  for  the  firaud 
which  he  perpetrated  in  charging  the  defendants  a 
higher  price  than  that  at  which  he  had  purchased  as 
their  agent  could  vest  no  right  of  action  in  his 
assignees. 

On  the  other  hand,  if  this  was  a  sale  by  RalU  to 
Aihtin  and  by  AshUn  to  the  defendants,  the  fourth  plea 
b  not  supported;  there  was  no  right  to  stop  in  transitu, 
on  AshUfCs  insolvency,  after  the  resale  and  the  bill  of 
lading  had  been  indorsed  to  the  defendants;  and  the 
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1854.       assignees    are   entitled    to   recover   on    the    bill    of 
P«««Li.  "  "Change. 

▼•  In  coming  to  the  conclusion  that  this  was  a  sale  by 

Alexandee.  ^  .1. 

JSaUi  to  Ashlin,  we  wish  it  to  be  understood  that  in  this 
case  we  attach  no  weight  to  the  circumstance  that  the 
defendants  resided  at  Londonderry^  and  for  some  pur- 
poses might  be  regarded  as  foreigners.  We  do  not 
think  that  the  class  of  cases  headed  by  Paterson  v. 
Gandesequi (a)  have  anj  application  to  such  a  dealing; 
and  we  should  have  arrived  at  the  same  conclusion  had 
the  defendants  resided  at  Plymouth  or  Newcastle  upon 
Tyne.  We  are  influenced  by  the  written  documents 
evidencing  the  transaction,  which,  we  think,  satisfactorily 
shew  that  RaVi  treated  AshUn  as  the  purchaser  of  the 
com,  and  looked  to  him  exclusively  for  payment. 
AshUn  was  certainly  supposed  by  RaUi  to  be  selling 
the  com  to  a  purchaser  at  the  price  for  which  RalU 
was  credited,  AshUn  receiving  no  profit  beyond  a  com- 
mission :  and  he  made  the  defendants  believe  that  he 
charged  no  more  than  the  price  at  which  he  purchased 
in  the  market.  But  still  he  was  considered  by  BoM  as 
the  purchaser,  and  by  the  defendants  as  the  vendor. 
Although  the  sold  note  in  the  lithographed  form  has 
the  aspect  of  Ashlin  being  only  a  broker,  by  ''  our 
principals"  Balli  seems  to  have  understood  AshUn 
himself;  for  in  his  own  books  he  immediately  made 
an  entry  stating  that  Ashlin  was  indebted  to  him  for 
the  cargo  of  the  Cleopairay  in  the  common  form  as  if 
AshUn  had  been  the  purchaser;  and,  along  with  the 
bill  of  lading  and  shipping  documents  connected  with 
the  cargo,  he  sent  to  Ashlin  an  invoice  of  which  the 
following  is  a  copy. 

(a)  15  Eagt,  62. 
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''lAesBiB.S.Athlin^Co.    London  September  3d,  IS51.  1854. 

Bought  of  ^.i&iffi  4-0^  Pkhnell 

The  cargo  of  Indian  com  per    Cleopatra  Captain  alkI'ndbe. 
SaUarU  @  Ghiaoetti,  as  per  bill  of  lading  dated  10th 

14,000  kilos  Lcom  at  816>«»- per  100  qure., 
equal  to  1715|  quarters,  at  24/6  per 
quarter  C.  F.  &  L  .•* £2101  12  10 

Charges. 
Freight  on  1715f  quarters  at 

9/3  per  quarter £793    9    6 

Gfatuity 15    0    0 


808     9    6 
Advance  to  captain@  Okiacetti  200    0    0 


608    9    6 


1493    3    4 

Commission  2  per  cent .  •••       42    0    8 

*  ■■  • 

"E^E.    A.R.^Co.  £1451     2    8» 

AihUn,  in  writing  to  defendants  and  sending  them  the 
bill  of  lading  and  shipping  documents,  does  state,  and 
state  falsely,  that  he  had  purchased  the  caigo  of  the 
Cleopatra  on  their  account  at  24/9  the  quarter;  and,  by 
his  invoice  making  the  price  to  amount  to  15257. 16«.  3J., 
he  represents  that  the  cargo  was  bought  by  order  and 
for  account  of  J.  IL  ^  J.  Alexander  ;  but  eyen  then  he 
acts  as  a  principal;  for  he  desires  them  to  make  the  bill 
he  drew  against  the  cargo  of  the  Cleopatra  <'  payable  at 
a  banker's,  as,"  he  says,  <<this  is  sometimes  looked  to, 
and  fiicilitates  our  discounting  the  biU." 

BallCs  subsequent  conduct  and  declaraUons  clearly 
indicate  that  he  had  sold  the  cargo  of  the  Cleopatra  to 

VOL.  m.  X  B.  &  s. 
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1854.        AshJin;  for^  Ashlin  having  stopped  payment  while  the 

Pbnnell      Ckopaira  with  the  cargo  on  board  was  at  Fabnouth  on 

AucxANDwu   ^^^  ^*y  ^^  Londonderry,  BaUi  stopped  the  cargo  in 

transitu  on  the  ground  of  the  insolvency  of  Ashlin^  whom 

he  treated  as  the  purchaser. 

The  defendants  in  this  stage  of  the  transaction  repre- 
sent themselves  as  the  purchasers  from  A»hKn,  not  from 
RdBi;  for  in  their  letter  of  11th  October  1851  to  Lath- 
brooke  they  say:  ''We  hold  the  bill  of  lading  indorsed 
by  RalK  jr  Co.;  but  we  understand  they  have  some 
dispute  with  the  original  purchaser  $  of  the  caigo:"  and, 
in  their  letter  of  the  same  date  to  RaUi,  they  say :  '*  We 
are  today  in  receipt  of  a  letter  from  AshUn  jr  Co.,  from 
whom  we  bought  the  cargo  of  com  per  CleopatraJ*  They 
then  go  on  to  deny  RuUCb  right  to  stop  in  transitu^  they 
having  purchased  from  AshJm. 

The  subsequent  arrangement  between  the  defendants 
and  RaJUy  by  which  they  were  allowed  to  receive  the 
cargo,  paying  him  at  the  rate  of  24/6  a  quarter,  and  he 
indemnifying  them  from  their  liability  on  the  acceptance 
and  against  any  demand  of  AshUn,  or  his  assignees,  could 
not  prejudice  the  rights  of  the  assignees  if  the  cargo  had 
been  sold  by  RalU  to  AshUn. 

Upon  the  whole,  we  are  of  opinion  that  the  defendants 
are  liable  in  this  action,  and  that  RalH,  paying  the 
amount  of  the  bill  under  his  guarantie,  must  be  con- 
tented to  take  a  dividend,  under  the  fiat  against  AshUn, 
along  with  Ashlings  other  creditors. 

Judgment  for  die  plaintiflk 
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MowATT  against  Lord  Londesborouqh. 

A  SSUMPSIT  (declaration  of  14  November  1849)  for  TlieprovitioMl 
10,000/.  for  money  had  and  received,  money  lent,  projected  nil. 
interest,  and  on  an  account  stated.  inuedc?cul«i» 

stating  that 
they  had  made 
■rrangements  with  the  S.  Company  securing  important  advantages  to  the  projected  Com- 
pan  J,  which  jostiied  the  directors  in  asserting  that  their  proprietors  wonld  be  insured  against 
loss,  and  in  proceeding  to  Parliament,  and  adding,  **  in  the  event  of  the  Act  not  oeing 
oblamed,  the  directors  undertake  to  return  the  whole  of  the  deposiu  wtdiottt  deduction.** 

This  circular  coming  to  plaintiff*s  knowledge,  he  applied,  m  writing,  for  shares :  the 
(firectora,  m  a  written  answer,  inclosing  the  circular,  statea  that  shares  were  allotted  to  him ; 
that  he  must  pay  the  deposit  by  a  day  named ;  and,  on  his  doing  so  and  presenting  the 
letter,  a  receipt  would  be  given  him,  which  would  be  exchanged  tor  scrip  on  his  executing 
the  Parliamentary  contract  and  subscribers'  agreement  He  paid  the  deposit,  got  the 
receipt,  executed  the  contract  and  agreement,  and  got  the  scrip. 

The  agreement  was  a  deed,  prepared  before  the  issuing  of  the  circular,  in  two  parts: 
the  subsoibing  shareholders  of  the  first  part,  and  two  trustees  of  the  second.  The  sub- 
scribers agreed  with  the  trustees  to  form  a  Company ;  and  the  ordinary  powers,  including 
those  necessary  for  obtaining  an  Act,  were  given  to  the  provisional  directors;  and  it  was 
agreed  that  such  directors  snould  be  indemnified  in  reroect  of  all  acts  done  in  pursuance 
of  their  powers,  and  should,  out  of  the  funds  of  the  Company,  reimburse  themselves  all 
•xpeoaea  incideat  thereto :  that  the  subscribers  should  make  deposits;  that  the  directors 
might  apply  the  funds  for  the  purpose  of  the  undertaking  as  they  should  think  expedient ; 
thiRy  whether  the  Act  should  oe  obtained  or  not,  the  subscribing  shareholders  would  in- 


obtunthe  Act. 

On  an  action  for  money  had  and  received,  brought  by  plaintiff  against  a  provisional 
director  who  was  a  parw  to  the  circular  and  subsequent  proceedings :  Held,  that  such 
actkm  lay  ibr  the  whole  deposit  without  deduction,  on  the  undertakinsr  to  return ;  for  that 
the  contract  embodying  such  undertaking  was;  (I)  not  merged  in  Uie  subscribers*  deed, 
whidi  was  between  otl^r  parties,  and  for  other  purposes ;  (2)  not  superseded  by  such  deed, 
or  controuled  by  the  clause  of  indemnity  therein  ;  the  execution  of  the  deed  being  an  act 
done  in  the  performance  of  the  original  contract  it  consideration  of  the  dwectors  under- 
taking to  return  the  deposit. 

Held,  also,  that  the  contract,  bein^  made  «p  of  the  wrttten  ccnespondenoe  and  the  acts 
of  the  plaintiff,  was  not  wholly  in  writing,  and  required  no  stamp. 

Before  action  brought,  plaintiff  wrote  to  defendant,  stating  that  he  claimed  interest  from 
a  time  named,  which  was  earlier  than  the  date  of  his  demand,  and  not  stating  to  what  time 
he  claimed  it:  Held  a  sufficient  compliance  with  stat  3  &  4  fT.  4.  c.  42.  «.  28.,  so  as  to 
entitle  the  jury  to  give  interest  firom  tne  date  of  the  demand  to  the  time  of  payment  of  the 
principaL 

After  the  scrip  was  obtained  as  above,  the  secretary  of  the  Company  explained  to  plaintiff 
that  the  reason  of  the  directors  issuing  the  circular  was  that  they  had  a  guarantie  from  the 
8,  Company  ap^ainst  all  expences ;  and  he  afterwards  wrote  to  plaintiff,  inclosing  the  cir- 
cular, and  stating  that  the  guarantie  of  the  directors  for  the  return  of  deposiu  was  made  in 
\  of  one  they  had  received  from  the  5.  Company.     Plaintiff  then  agreed  to  take 
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mora  tbarat, 
«nd  received 
a  letter  of 
allotment,  as 
before:  bot, 
as  to  some  of 
these  last,  he 
named  certain 
persons  to 
whom  the 
shares  were 
allotted,  as  bis 
nominees  and 
for  him ;  and 
the  scrip  was 
obtained  by 
plaintiff  for 
the  whole,  he 
paying  all  the 
deposits,  bnt 
bis  nominees 
only  executing 
the  contract 
and  agreement 
in  respect  of 
the  shares  in 
their  names. 
Held,  that 
plaintiff  was 
entitled  to 
recoTertbe 
deposits  as  to 
this  scrip  also ; 
there  being  no 
distinction 
between  the 
different  con- 
tracuasto 
any  of  the 
above  points. 


Pleas  (of  1  December  1849):  1-  Non  asBumprit 
Issue  thereon. 

2.  As  to  2000iL,  parcel  &c.,  and  the  causes  of  action 
in  respect  of  such  sum,  payment  by  plainti£F  to  defend- 
ant, and  acceptance  and  receipt  by  defendant,  of  2000/. 
in  full  satisfaction  and  discharge.  Replication,  denying 
payment,  acceptance  or  receipt  in  fiill  satisfaction  &c. 
Issue  thereon. 

The  particulars  of  demand  stated  that  the  action  was 
«  brought  to  recover  the  sum  of  2200/.,  the  balance  of 
the  deposit  of  21  2s.  Od,  per  share,  paid  by  the  plaintiff 
upon  2000  shares  in  a  projected  railway  called  The 
Dover  and  Deal  Jtailway  and  Cinque  Ports  Thanei  and 
Coast  Junction,  of  which  the  defendant  was  a  member.'' 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
London  Sittings  after  Hilary  Term  18fi3,  a  verdict  was 
found  for  plaintiff  for  287  l/i  damages  and  407/.  costs, 
subject  to  a  special  case,  to  be  turned  into  a  special 
verdict  upon  the  application  of  either  party^  upon  the 
facts  to  be  stated;  the  Court  to  have  power  to  amend 
and  to  dictate  the  terms  of  the  special  verdict,  inserting 
such  inferences  of  fiict  as  they  may  think  proper  to 
draw.  The  case  as  stated,  so  fisur  as  is  material  to  the 
points  decided,  was  as  follows. 

The  defendani,  at  the  time  of  the  transactions  which 
form  the  subject  of  this  action,  bore  the  name  of  Lord 
Albert  Conyngham  ;  he  subsequently  assumed  the  name 
of  Denison;  and,  during  the  pending  of  this  action, 
was  raised  to  the  peerage  by  the  tide  of  Baron  Londes^ 
borough. 

In  October  1845,  a  projected  company,  called  The 
Dover  and  Deal  Railway  and  Cinque  Ports  Thanet  and 
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CoaH  Junction  Ccrnpam/^  was  formed  and  proyisionally 
registered  for  the  purpose  of  obtaining  an  Act  of  Parlia- 
ment to  enable  the  said  Company  to  construct  a  railway 
from  Dover  to  Deal,  by  means  of  a  capital  of  180,000t, 
to  be  raised  by  subscription  in  9000  shares  of  2021  each; 
whereupon  a  deposit  of  2L  2s.  per  share  was  to  be 
made.  And  divers  persons,  of  whom  the  now  defendant 
was  one,  became  members  of  the  provisional  committee, 
and  also  of  the  managing  committee,  and  provisional 
directors  of  the  said  Company. 

During  the  latter  part  of  1845,  and  early  part  of 
January  1846,  negotiations  were  going  on,  between  the 
defendant  and  the  said  members  of  the  managing  com- 
mittee of  the  said  projected  railway  Company  and  TTitf 
South  Eattem  RaUway  Company^  which  resulted,  in 
Jamuary  1846,  in  the  latter  Company,  through  their 
chairman,  (for  the  purpose  of  encouraging  the  said  pro- 
jected Company  to  proceed,  and  of  inducing  persons 
to  subscribe  thereto)  agreeing  with  the  said  managing 
committee,  that,  if  the  managing  committee  would  not 
abandon  their  project,  but  would  proceed  therewith,  and 
apply  to  Parliament  for  an  Act  to  authorize  the  making 
of  the  said  railway,  and  would  hand  over  the  said  scheme 
to  the  said  South  Eastern  Raihoay  Company  in  the  event 
of  an  Act  being  obtained.  The  South  Eastern  Railway 
CompanyYtwM,  in  the  event  of  the  application  to  Parlia- 
nient  fiiiling,  insure  The  Dover  and  Deal  Company  against 
any  loss  which  might  be  caused  to  the  said  Company  by 
SQch  rejection,  and  would  defray  and  pay  all  expenses 
which  should  be  incurred  by  them  in  endeavouring  to 
obtain  the  Act  of  Parliament,  and  supply  them  with 
money  to  return  the  deposits  on  shares ;  and  would,  in 
the  event  of  the  Act  being  obtained,  allot  to  the  pro- 


1854. 


MOWATT 

I^NDEi- 
BORCUGH. 


312 


HILARY  TERM. 


1854. 


MOWATT 
L0NDE8* 

soaouGK. 


^<  Dover  and  Deal  Railway,  registered  provisionally. 

*<500  shares.  Deposit  2/.  2$.  per  share,  105021 

«*No.  1. 

*<  Na  7,  Coleman  Street^  London,  24th  January,  1846. 

^  Sir,  I  have  to  inform  you  that  the  provisional  direc- 
tors have,  on  your  application,  allotted  to  you  500  shares 
in  this  undertaking;  and  that  the  deposit  thereon  must 
be  paid  to  one  of  the  undermentioned  bankers,  on  or 
before  the  29th  instant :  otherwise  the  allotment  will  be 
void.  On  presentation  of  this  letter,  and  payment  of 
the  deposit,  the  bankers  will  give  a  receipt,  which  will 
be  exchanged  for  scrip  on  your  executing  the  Parlia- 
mentary contract  and  subscribers'  agreement. 

"  I  am.  Sir,  your  most  obedient  servant, 

"J:  JJf.  JSTooAjSecT. 
<<  Francis  MowaU,  Esquire.** 

Then  followed  the  names  of  the  firms  of  three  banks^ 
and  a  blank  receipt,  which  was  in  the  form  after  given 
(page  317> 

The  Parliamentary  contract  and  subscribers'  agree- 
ment were  forms  of  deeds  which  were  prepared,  to  be 
executed  by  the  subscribers  to  the  said  provisionally 
registered  {Company,  on  or  about  the  day  they  bear  date. 
The  Parliamentary  contract  contains  nothing  material 
to  thb  case  beyond  what  is  also  contained  in  the  sub- 
scribers' agreement  The  subscribers'  agreement  is  as 
follows. 

**  Dover  and  Deal  Railway. 

"  Subscribers'  agreement 

'*  This  indenture,  made  the  1st  day  of  January  in  the 
year  of  our  Lord  1846,  between  the  several  persons 
whose  respective  names  and  seals  are  hereunto  sub- 
scribed and  affixed  in  the  schedule  hereto  of  the  one 
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part,  and  WiBuim  Brook,  of*  &c.,  "  and  mttiam 
Frederick  Forrest,  oP  &c.,  *' trustees  named  and  ap- 
pomted,  and  who  hereby  agree,  to  act  for  the  purpose 
of  enforcing  and  giving  effect  to  the  covenants  herein- 
after contained,  of  the  other  part:  witnesseth  that  eveiy 
person,  party  hereto  of  the  first  part,  together  with  the 
persona  who  have  subscribed  their  names  and  affixed 
their  seals,  or  who  may  subscribe  their  names  and  affix 
their  seals,  in  the  schedule  to  one  other  indenture  of  the 
same  date,  tenor,  purport  and  e£Eect  as  these  presents, 
and  in  which  said  other  indenture  reference  is  made  to 
this  present  indenture,  and  as  concerning  only  the  acts 
and  defaults  of  himself  and  herself,  respectively,  and  his 
and  her  respective  executors  and  administrators,  doth 
hereby,  for  himself  and  herself  respectively,  and  his  and 
her  respective  heirs,  executoxis  and  administrators,  cove* 
nant  promise  and  agree  with  and  to  the  said  fF.  Brook  and 
fF.  F.  jPoiT€ff,  their  executors  and  administratora,  in  man- 
ner following;  that  is  to  say:  That  the  several  persons 
parties  hereto  of  the  first  part,  together  with  such  other 
persons  as  aforesaid,  shall  and  will  constitute,  and  they  do 
hereby,  so  fiur  as  they  lawfully,  can  form  themselves  into, 
a  company,"  &c.  (describing  the  undertaking).  Then  fol- 
lowed provisions  as  to  the  title  of  the  Company,  its  capital, 
and  the  shares.  Provisional  directors,  of  whom  defendant 
was  one,  were  appointed.  Tbe  parties  of  the  first  part 
agreed  to  such  acts  as  the  provisional  directors  might 
judge  expedient  for  giving  effect  to  the  rules,  restricting 
their  liability  to  their  subscription.  Power  was  given 
to  the  directors  to  manage  the  undertaking,  by  having 
surveys  and  estimates  made,  and  notices  served,  and 
agreements  made,  &c. ;  and  taking  measures  for  obtain- 
ing an  Act  or  Acts  of  Parliament     <^That  the  pro- 
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viaonal  directora  shall  be  fully  indemnified  against  and 
in  respect  of  all  contracts,  arrangements,  acts  and  things 
whatsoever  by  them,  in  porsuance  of  the  powers  and 
provisions  of  these  presents,  entered  into,  made,  done 
and  authorized,  and  they  are  hereby  empowered  to 
retain  and  reimburse  themselves  respectively  out  of  the 
funds  of  the  Company  all  costs,  losses,  damages  and 
expenses  which  they  respectively  may  incur  or  be  put 
to  in  or  about  or  incident  to  all  such  contracts,  arrange- 
ments, acts  and  things."  <<That  every  subscriber  shall, 
upon  or  in  respect  of  every  share  of  the  said  present 
capital  held  by  him  or  her,  pay  a  deposit  of  2L  2».  per 
share,  at  or  before  the  time  of  subscribing  these  presents: 
but,  until  the  proposed  Act  or  Acts  of  Parliament  shall 
have  been  obtained,  no  further  deposit  or  sum  shall  be 
called  for,  except  in  the  event  and  for  the  purposes  herein* 
after  expressed:  and  that  no  sum  exceeding  6L  per  share 
of  the  capital  of  the  said  Company  shall  be  applied  in 
or  towards  the  expenses  of  the  proposed  application  to 
Parliament  That  it  shall  be  distinctly  provided  in  such 
Act  or  Acts  of  Parliament  that  no  call  shall  be  made 
upon  the  subscribers  to  the  said  undertaking  or  any  of 
them,  which  shall  exceed  the  sum  of  2/.  per  share  at 
any  one  time;  and  also  not  more  than  four  calls  shall 
be  made  in  any  one  year:  and  that  there  shall  be  an 
interval  of  three  months  at  least  between  the  calls." 
The  directors  were  empowered  to  ^ply  the  funds  for 
the  purposes  of  the  undertaking,  in  such  manner  and  at 
such  times  as  they  should  think  expedient  '^That 
each  and  eveiy  of  the  said  several  persons  parties 
hereto  of  the  first  part  shall  and  will,  within  twenty 
one  days  afler  notice  for  that  purpose  in  writing,**  'Muly 
sign,  seal  and  deliver  such  indentures  or  Parliamentary 
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nnderUkings  or  subscription  contracts,  and  all  suck  other 
deeds  and  agreements^  as  shall  from  time  to  time  be 
required  by  the  standing  orders  of  the  Houses  of  Parlia- 
ment respectiyely,  or  either  of  them,**  or  which  the 
provisional  directors  might  deem  desurable  or  necessary ; 
''and  shall  and  will  at  the  same  time  pay  to  such  per- 
son or  persons  as  the  provisional  directors  shall  appoint 
to  receive  the  same  such  further  rateable  sum  per  share 
(if  any)  as  shall  be  necessary  in  order  to  make  up  any 
turoportion  of  the  subscriberB*  capital  of  the  sud  Com* 
pany  which  shall  for  the  time  being  be  required  by  the 
standing  orders  of  the  Houses  of  Parliament  respec- 
tively, or  either  of  them,  to  be  paid  upon  the  execution 
of  such  Parliamentazy  undertaking  or  subscription  con- 
tract as  aforesaid,  over  and  above  the  amount  of  the 
deposit;"  ''and  shall  end  will,  but  subject  to  the  restric- 
tions and  limitations  hereinafter  contained,  also  duly 
seal  and  deliver  any  other  Parliamentary  undertaking 
or  undertakings,  or  subscription  contract  or  contracts, 
rendered  necessary  by  renewed  application  or  applica- 
tions to  Parliament,"  ''  and  pay  such  further  portion  (if 
any)  of  the  subscribed  capital  of  the  said  Company  as 
may  for  the  time  being  be  called  for  by  the  provisional 
directors,  or  may  be  required  by  the  standing  orders 
of  the  Houses  of  Parliament  respectively,  or  either  of 
them ;  the  same  to  be  piud  upon  the  execution  of  any 
such  Parliamentary  undertaking  or  subscription  contract 
respectively."  In  case  of  neglect  to  comply  with  the 
powers  lasdy  contained  for  the  execution  of  such  under^ 
taking,  contract  or  deed,  or  to  make  such  payments,  the 
directon  were  empowered  to  determine  the  interest  of 
the  party  making  default  in  the  undertaking.  "  That, 
whether  the  said  Act  or  AcU  of  Parliament  shall  or 
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shall  not  be  obtamed,  the  seyeral  peraons,  parties  hereto 
of  the  first  part,  shall  and  will  save  harmless  and  keep 
indemnified  the  provisional  directors,  and  every  indi- 
vidual member  thereof,  from  and  against  all  costs, 
charges,  damages,  losses  and  ezpences  which  they  or 
any  or  either  of  them  shall  or  may  incur,  adopt,  sustain, 
be  at  or  be  put  unto,  in  or  about  the  execution  of  the 
trusts,  powers,  directions  and  authorities  committed  to 
them  by  these  presents;  such  costs,  charges,  damages 
and  ezpences  to  be  respectively  computed,  assessed,* 
paid  and  made  good  by  the  said  several  persons,  parties 
hereto  of  the  first  part,  respectively,  and  their  respective 
executors  and  administrators,  rateably,  according  to  the 
amount  of  the  sum  subscribed  by  the  said  several  per- 
sons respectively.'^  Then  followed  provisions  as  to  the 
abandonment  of  the  undertaking  under  certain  circum- 
stances. The  deed  was  signed  and  sealed  by  Messrs. 
Brook  and  Forrest^  the  trustees. 


The  Schedule  before  referred  to. 


Chrlttianand 
Snrname. 


Description. 


Place  of 


I 


I* 
It 


Slgnetiire. 


Date  of 
■tcninc. 


Albert  Co- 
Fran^ 
MomUt. 


Lord. 
Gentleman. 


Samdgaie, 
Kent. 

14  DevonahSre 
Flaee. 


10,0( 


1066 


Albert  Co- 
nffnghom, 

.FVof.  Mowait. 


L.S. 

I.,  a. 


1840. 
nOiJmmarp. 


B.  P.  ^  B. 
So»k. 

Jtu,  Jf orky 
Hook. 


The  deed  above  set  forth  was  executed  by  defendant 
on  27th  January  1846. 

On  28thJanuary  1846,  plaintiff  paid  to  The  Commercial 
Bank  of  London,  being  one  of  the  banks  in  the  letter  of 
allotment  mentioned,  to  an  account  opened  there  by 
the  authority  of  defendant  and  the  rest  of  the  provisional 
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directon  of  the  Company,  the  said  deposit  of  2L  2».  per 
share:  and  plaintiff  received  from  the  said  bank  the 
Mowing  receipt,  filled  up  in  a  form  printed  at  the  foot 
of  the  letter  of  allotment  as  sent  to  the  plaintiff. 

**  Dover  and  Deal  Railway  ^ 
"  Na  '*  January  28th,  1846. 

''  Received  the  snm  of  10502L,  on  account  of  the  pro- 
visional directors  of  the  above  named  Company.  For 
^the  Commercial  Bank  of  London.    A.  G.  HaU.  1050V 

The  subscribers'  agreement  above  set  forth  was  exe- 
cuted by  the  plaintiff  in  respect  of  the  said  500  shares 
on  the  29tb  January  1846. 

In  the  be^nning  of  February  1846,  Mr.  Hook  applied 
to  plaintiff  to  take  further  shares  in  the  Company,  and 
called  plaintiff's  attention  to  the  printed  circular.  The 
plaintiff  required  some  further  assurance,  and  said  that, 
if  Mr.  Hook  would  bring  him  a  letter  written  by  the 
authority  of  the  directors,  he  would  take]  other  shares. 
Mr.  Hook  promised  to  endeavour  to  do  so,  but  subse- 
quently returned,  and  said  that  the  board  had  broken 
up  for  the  day,  so  that  he  could  not  bring  any  letter 
from  them,  and  handed  the  plaintiff  the  following  letter 
written  by  himself  without  seeing  the  board. 

<<7  Cokman  Street,  3d  February  1849. 

*'  Dear  Sir,  Dover  and  Deal  RaSway. 

I  enclose  yon,  agreeably  to  my  promise,  the  printed 
letter  setting  forth  the  terms  this  Company  has  made 
with  The  South  Eagtem  Company,  the  original  of  which 
was  revised,  approved  of  and  passed  by  the  board  of  that 
Company.  I  also  enclose  you  the  announcement  the 
committee  of  this  Company  has  made  to  the  public ;  by 
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which  you  will  observe  the  goarantee  they  give  for  the 
return  of  the  whole  of  the  deposits  in  the  event  of  their 
not  obtaining  an  Act;  which  guarantee  they  have  made 
in  pursuance  of  one  they  have  received  from  The  South 
Eastern  Raiboay  Company.^    Signed  by  Mr.  HooK 

In  this  letter  was  enclosed  a  copy  of  the  circular  of 
24th  January  1846.  Plaintiff  then  agreed  to  take  1500 
more  shares:  and,  on  3d  February  I8469  received  a 
letter  of  allotment  for  750  shares  in  the  Company,  to 
the  same  effect,  and  issued  by  the  same  authority,  as  hi^ 
first  mentioned  letter  of  allotment,  accompanied  by 
another  copy  of  the  circular  of  24th  January  1846,  also 
so  issued.  And,  on  the  same  day,  letters  of  allotment 
for  750  other  shares,  of  the  same  effect,  and  issued  by 
the  same  authority,  and  accompanied  by  similar  letters 
also  so  issued,  were  forwarded  to  Messrs.  EUud,  Fielder 
and  BameSf  at  the  plaintiff's  request,  and  as  his  nomi- 
nees, he  not  wishing  to  appear  as  holder  in  his  own 
name  of  so  many  shares. 

On  4th  February  1846,  plaintiff  paid  the  deposit,  on 
the  1500  shares,  of  SI  SOL,  in  the  same  manner  as  the 
deposit  on  the  first  lot,  and  executed  the  subscribers' 
agreement  in  respect  of  the  750  shares  allotted  to  him ; 
and,  on  the  same  day,  Messrs.  Elliot,  Fielder  and  Barnes 
executed  the  same  in  respect  of  the  750  shares  allotted 
to  them  respectively. 

Upon  the  last  mentioned  execution  of  the  subscriber's 
agreement  by  the  plaintiff,  terip  certificates  were,  by 
the  authority  of  defendant  and  the  other  members  of  the 
said  managing  committee,  given  to  the  plaintiff  in  ex- 
change for  the  banker's  receipts  of  the  deposit  of  2L  2s. 
each  upon  the  said  500  and  1500  shares. 
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"Fi?e  shares 

*'Thia  18  to  certify  that  the  bolder  hereof  is  the 
proprietor  of  5  shares  of  20/.  each  in  the  above 
undertaking,  on  which  a  deposit  of  2h  2$.  per  share 
has  been  paid,  subject  to  the  fulfilment  of  the  con- 
ditions of  the  Parliamentary  contract  and  subscribers' 
agreement,  which  have  been  duly  executed  in  respect 
thereof. 

**  London^  31st  January^  1846. 
''  Albert  Conyngham  1    Provisional 
'*  H.  W.  Beauclerk    J    Directow. 
^J.M.Hook, 

Secretary." 
Before  the  second  lot  of  shares  was  applied  for  by 
plaintifP,  Mr.  Hock  explained  to  plaintiff  the  nature  of 
die  guarantie  given  by  The  South  Eastern  BaQway 
Company,  so  fiur  as  to  say  that  the  reason  of  the 
directors  of  The  Dover  and  Deal  Company  issuing  the 
said  circular  was,  that  they  had  a  guarantie  in  terms 
from  The  South  Eastern  Company  against  all  expences. 

The  whole  of  the  remaining  shares  in  the  projected 
Company  were  allotted  in  like  manner  and  under 
similar  circumstances.  The  scheme  for  the  formation 
of  the  sud  Company  was  perfectly  fiur  and  bon&  fide, 
and  was  only  abandoned  by  reason  of  the  determination 
of  the  group  committee  hereinafter  mentioned.    The 
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Standing  orden  of  both  Houses  of  Parliament  weie  duly 
complied  with.  A  bill  was^  in  the  session  of  1846, 
promoted  by  defendant  and  the  said  other  members  of 
the  managing  committee,  in  the  House  of  Commons,  to 
authorise  the  construction  of  the  Railway,  and  duly 
prosecuted  by  them.  But,  on  29th  June  1846,  the 
group  committee,  to  which  the  bill  was  referred  in  con- 
sequence of  the  large  number  of  projected  railway 
schemes,  reported  to  the  House  that  the  preamble  had 
not  been  proved;  and  the  bill  was  lost:  and  no  bill  for 
the  construction  of  the  said  projected  railway  was  ever 


The  deposit  made  with  the  Accountant  General,  in 
compliance  with  the  standing  orders  of  Parliament,  was 
accordingly,  on  the  Ist  July  1846,  received  back;  and, 
out  of  the  deposit  so  paid  as  aforesaid,  defendant  and 
the  other  provisional  directors  of  the  Company,  sub- 
sequently, on  4th  August  1846,  returned  to  plaintiff  and 
the  other  allottees  of  shares  in  the  projected  Company 
the  sum  of  17,  per  share.  The  residue  of  the  deposits, 
so  paid  by  plaintiff  and  other  allottees,  was  spent  upon 
the  reasonable  and  necessaxy  expences  of  the  said  appli- 
cation to  Parliament,  being  such  as  fell  within  the  terms 
of  the  said  subscribers'  agreement,  if  that  deed  gave 
authority  to  the  directors  to  deal  with  the  deposits 
as  against  plaintiff,  with  the  exception  of  a  small  balance 
of  about  309/1,  which  was  subsequently  handed  over  to 
the  official  manager  charged  with  the  winding-up  of  the 
Company  under  the  Winding-up  Acts;  but  which  is  not 
enough  to  satbfy  the  still  unpaid  expences  of  the  appli- 
cation to  Parliament,  being  similar  expences  to  those 
before  mentioned. 
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Od  I8th  December  1846,  plaintiff  wrote  and  sent  to  the 
proTisional  directors  of  the  Company  a  letter  as  follows. 

"To  the  directors  of  The  Dover  and  Deal  Railway 
Company. 

*'  14  Devonshire  Place  ;  18  December,  1846. 

**  Gentlemen,— I  hold  1830  shares  of  The  Dover  and 
Deal  Railway  Company,  the  remainder  of  the  deposit 
money  on  which,  amounting  to  IL  28,  per  share,  I  have 
for  a  long  time  been  in  daily  expectation  of  receiving  a 
notice  from  you  to  apply  for,  in  pursuance  of  the  engage- 
ments subsisting  between  us.  Having  made  several  ap- 
plications, however,  at  the  office  to  your  solicitor  and  the 
secretary,  without  being  able  to  learn  when  you  purpose 
to  return  the  said  remainder  of  the  said  deposit  money, 
and  a  period  of  six  months  having  now  elapsed  since  the 
rejection  of  the  bill  by  Parliament,  I  have  to  request 
that  you  will  be  pleased,  without  further  delay,  to  repay 
to  me  the  said  money,  amounting  to  2013/.  I  have  to 
add  that  I  shall  expect  to  be  paid  interest,  at  the  rate  of 
5L  per  cent  per  annum,  on  the  said  money,  commenc- 
ing from  one  month  after  the  return  of  the  money  to 
you  by  the  Accountant  General :  which  period,  together 
vrith  the  interval  that  intervened  from  the  rejection 
of  the  bill,  I  think  was  amply  sufficient  to  enable  you  to 
make  the  necessary  arrangement  for  the  repayment  of 
the  said  money.  You  will  doubtless  remember  that,  in 
addition  to  your  advertisements  in  the  public  papers 
promising  the  return  of  the  money,  and  the  engagement 
contained  in  your  circular  letter  to  me  which  accom* 
panied  the  allotment  of  shares,  and  dated  the  24th  of 
January  1846,  to  the  same  effect,  I  hold  a  special  letter 
of  guarantee  that,  in  the  event  of  the  Act  not  being 
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obtained,  the  directors  undertake  to  return  the  whole  of 
'  the  deposits  without  deductions ;  signed  by  the  solicitor 
to  the  Company,  and  written,  as  therein  stated,  by  the 
direction  of  your  board ;  and  on  the  faith  of  which  I 
accepted  the  shares  and  paid  the  deposit  on  them.^ 
Signed  by  plaintiff. 

To  which  plaintiff  received  the  following  reply  on 
or  about  the  date  thereof. 

"  Dover  and  Deal  Railway  Company^  No.  7,  CdUman 
Street,  6th  January  1847. 

"Sir, — In  answer  to  your  letter  of  the  1 8th  ultimo, 
addressed  to  the  board  of  this  Company,  I  am  directed 
to  inform  you  that  they  have  not  yet  been  able  to  obtain 
a  settlement  with  The  Smith  Eastern  Company;  but  that 
they  have  taken  proceedings  against  them  for  that  pur- 
pose, the  results  of  which  will  be  communicated  to  the 
shareholders  immediately  it  is  known.  And  I  am  de* 
sired  to  add  that  the  directors  will  at  all  times  be  ready 
and  happy  to  afford  you  any  information  upon  the 
subject  you  may  require.  1  am.  Sir,  your  most  obedient 
servant,  J,  M.  Hook,  Setf.     Francis  Mowatt,  Esqr*." 

The  plaintiff  being  unable  to  obtain  a  return  of  the 
balance  of  his  deposit  money,  commenced  an  action  in 
January  1847,  in  the  Court  of  Exchequer,  against  Mr. 
Thompson^  one  of  the  managing  committee  of  the 
Company,  but  was  ultimately  nonsuited  in  that  action, 
on  the  ground  that  Mr.  Thompson  had  not  joined  until 
afier  Mr.  Mowatt  had  paid  his  deposit.  The  present 
action  was  then  brought,  and  came  on  for  trial  at  the 
sittings  after  Trinity  Term  in  the  year  of  our  Lord 
1850 :  when  it  was  arranged  that  the  trial  should  stand 
over  till  the  result  should  be  seen  of  an  action  which 
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had  been  brought  by  the  managing  committee  of  the 
Company  against  Mr.  McGregor^  the  chairman  of  The 
South  Eastern  Railway  Company,  in  respect  of  their 
Dndertaking  before  alluded  to,  and  in  which  action  the 
plaintifis  had  obtained  a  verdict  The  judgment  signed 
by  the  plaintifis  in  the  action  against  the  chairman  of 
ITie  South  Eastern  Company  Yf9A  afterwards  reversed  in 
the  Exchequer  Chamber,  the  Judges  of  which  decided 
that  the  undertaking  before  alluded  to  was  not  binding 
either  on  The  South  Eastern  Company  or  Mr.  McGregor. 
The  South  Eastern  Company  and  Mr.  McGregor  have 
repudiated  any  liability  to  The  Dover  and  Deal  Company 
or  its  managing  committee. 

At  the  trial,  the  defendant  took  the  following  objec- 
tions, which  raised  the  question  for  the  opinion  of 
the  Court. 

1.  That  the  contract  (if  any)  to  return  the  deposit 
on  the  terms  contained  in  the  circular  accompanying  the 
letters  of  allotment  became  merged  by  the  execution  by 
the  plaintiff  of  the  subscribers'  agreement,  the  same 
being  an  instrument  under  seal. 

2.  That,  assuming  that  the  said  deed  did  not  operate 
as  a  meiger,  the  plaintiff  thereby  authorized  the  directors 
to  expend  the  deposits  in  the  mode  pointed  out,  so  that 
the  moneys  in  question  never  became  moneys  had  and 
received  to  the  use  of  the  plaintiff. 

3.  That  the  letter  of  allotment,  and  the  accompanying 
circular,  amounted  only  to  a  proposal  which  never  was 
accepted ;  or,  if  such  letter  and  circular,  or  the  banker's 
receipt,  or  scrip,  amounted  to  a  contract,  they  or  one  of 
them  ought  to  have  been  stamped. 

4.  That  the  plaintiff  cannot  recover  in  respect  of  the 
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shares  subscribed  for  by  Dr.  EUioii,  Mr.  Fielder  and 
Mr.  Barnes. 

5.  That  the  letter  of  the  plaintiff  of  the  18th  December, 
1846,  is  not  a  sufficient  demand  of  interest  within  stat. 
3  &  4  W:  4.  c.  42.  5.  28.,  to  entitle  the  plaintiff  to 
recover  interest  on  the  deposits. 

The  Court  are  to  draw  such  inferences  of  fiict  as  a 
jury  ought;  and  such  inferences  of  fact  as  the  Court 
think  right  are  to  be  stated  in  any  special  verdict  which 
may  be  iramed. 

The  question  for  the  opinion  of.  the  Court  is :  Whe- 
ther the  verdict  for  the  plaintiff  should  stand,  either 
wholly  or  in  part ;  and,  if  so,  for  what  amount ;  or 
whether  a  nonsuit  should  be  entered,  or  new  trial  had. 

The  case  was  argued  in  last  Term  (a). 


fFtlks,  for  the  plaintiff.  There  is  no  distinction 
between  the  several  sets  of  shares.  In  each  case,  by  the 
circular,  the  allotment  and  the  payment,  there  is  a  con- 
tract that  the  directors  will  return  the  whole  deposit  if 
the  Act  is  not  obtained.  The  money  belongs  to  the 
plaintiff;  and  he  is  the  proper  party  to  sue  for  it.  Even 
the  beneficial  interest  is  his ;  though  it  would  be  enough 
if  he  were  a  trustee  for  his  nominees. 

First,  there  can  be  no  merger.  The  contract  now 
sued  upon  is  between  the  plaintiff  and  defendant :  the 
subscribers'  deed  is  not  between  the  same  parties,  but 
between  the  several  subscribers  and  the  two  trustees, 
Messrs.  Brook  and  Forrest  And  th*e  contract  in  that 
deed  is  distinct  from  that  sued  on. 


(a)  November  8.  9  and  10,  1853.  Before  Lord  QmpbeB  C.  J.,  Cbfe- 
rufye  and  ffiffkiman  Js.  iSrh  J.  nat  present  daring  the  earlier  part  of 
the  argument  on  November  9. 
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Next,  the  contract  is  not  superseded  by  that  con- 
tained in  the  deed.  The  deed  contains  no  release  or 
wairer  of  liaoility.  Nor  was  it  contemplated  that  one 
should  be  substituted  For  the  other:  the  execution  of 
the  deed  by  the  plaintiff  is  one  of  the  considerations 
for  the  contract  sued  on.  That  it  does  not  affect  the 
contract  constituted  by  the  circular,  the  letter  of  allot- 
nient  and  the  payment  of  the  deposit,  was  decided,  in 
eflSect,  by  Mowatt  and  EUiotfs  Case  (a).  It  was  there 
held,  by  Lord  Chancellor  Cranworth  and  by  the  Lords 
Justices  K.  Bruce  and  Turner^  that,  on  the  winding  up 
of  this  Company,  the  present  plaintiff  could  not  be 
required  to  pay  a  call,  inasmuch  as,  between  him  and 
the  directors,  the  directors  were  liable  for  the  costs  of 
winding  up :  and  their  Lordships  held  that  the  signature 
of  the  subscribers'  deed  did  not  alter  this  liability :  Lord 
Cranworth  said  (&):  **  It  was  urged  in  aigument  that  he*' 
(the  present  plaintiff;  '^signed  the  deed  after  he  had 
entered  into  the  agreement.  No  doubt  where  there  is 
an  agreement,  and  in  order  to  carry  that  agreement  into 
effect  the  party  executes  a  deed,  the  deed  is  that  which 
is  prima  fiu:ie  to  be  taken  as  speaking  the  intention  of 
the  parties ;  but  that  was  not  what  was  meant  here ;  it 
never  was  meant  that  the  deed  should  be  an  embodiment 
of  the  agreement;  on  the  contrary  the  agreement,  the 
guarantee,  was  something  entirely  collateral  to  the  deed. 
The  directors  said  to  Mr.  Mowatt^  '  If  you  will  execute 
die  deed,  we  will  indemnify  you;'  he  did  execute  the 
deed,  and  now  they  say,  *We  are  not  the  persons  to 
indemnify  you.'  I  think  they  entirely  fail  in  that  argu- 
ment"    [Lord   Campbell  i).  J.     Does  the  indemnity 
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clause  in  the  deed  really  create  any  relation  which  would 
not  exist  without  it  ?  Would  not  an  agreement  to 
return  the  money,  if  the  Act  was  not  obtained,  be 
implied?  And  would  not  a  claim  on  such  implied 
agreement  be  answered  by  the  fact  that  the  money  had 
been  expended  in  attempting  to  obtain  the  Act?  And 
is  not  that  tantamount  to  an  indemnity,  up  to  the 
amount  of  the  deposit  ?]  That  seems  to  be  so :  and  the 
question  therefore  is,  how  far  the  express  and  un- 
qualified agreement  to  return  the  money,  in  case  the 
Act  is  not  obtained,  varies  the  liability.  And,  even 
if  the  indemnity  clause  in  the  deed  can  take  effect,  it 
must  be  enforced  by  a  cross  action.  [fFiffhtman  J. 
Probably  it  was  taken  for  granted  that  The  South  Eastern 
Railway  Company  would  carry  their  agreement  into 
effect]  That  must  have  been  so :  and,  had  this  taken 
place,  the  plaintiff  would  unquestionably  have  been 
entitled  to  recover  back  the  whole  deposit:  and  his 
rights  can  surely  not  be  affected  by  the  refusal  of  The 
South  Eastern  Railway  Company :  the  act  of  that  Com- 
pany is  not  made  a  condition  of  the  defendant's  promise. 
According  to  the  general  policy  of  the  law,  the  expence 
of  an  abortive  attempt  ought  to  fall  on  the  projectors,  as 
appears  by  Walstab  v.  Spottiswoode{b).  The  form  of  deed 
seems  to  have  been  originally  projected  by  the  original 
directors  with  a  view  to  their  own  indemnification ;  and 
then,  in  order  to  obtain  subscribers,  they  offer,  as  one  of 
the  inducements  to  persuade  parties  to  subscribe,  an 
unqualified  undertaking  to  return  the  deposit  in  the 
event  of  the  Act  not  being  obtained:  this  places  the 
directors  in  the  same  position  as  the  defendant  in 
Waktab  v.  Spottiswoode  {a), 

(a)  15  Af.  §•  IT.  601. 
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Next,  as  to  the  stamp.     It  is  true  that,  when  a  con- 
tract is  made  up  of  several  writings,  one  of  these  must 
be  stamped.     But  there  is  here  no  complete  contract  by 
writing:  the  terms  of  the  circular  and  letter  of  allot- 
ment are  accepted  only  by  the  plaintiff  making  the  pay- 
ment and  executing  the  subscribers'  contract  and  the 
Parliamentary  agreement.     In  such  a  case  no  stamp  is 
required ;   VoUam  v.  Fletcher  (a).   [Lord  Campbell  C.  J. 
The  language  of  the  Stamp  Act  is :  *'  whether  the  same 
shall  be  only  evidence  of  a  contract,  or  obligatory  upon 
the  parties  from  its  being  a  written  instrument "  (6).] 
The  evidence  must  be  of  a  contract  in  writing,  whether 
or  not  writing  be  by  law  essential  to  the  creation  of 
such  a  contract      The    same    objection  was  taken  in 
Ward  V.  Lard  Londeshorough  (c),  but  was  unsuccessful. 
It  is  true  that  there  the  plaintiff  had  qot,  as  has  been 
done    here,   signed   the  subscribers'  agreement :    but, 
according  to  Clements  v.  Todd  (d%  payment  of  the  de- 
posit placed  him  in  the  same  position  as  if  he  had.  [Wtl- 
ky  V.  ParraU  {e\  Edgar  v.  BUck  (g\  Drant  v.  Braum  (A), 
Chaplin  v.   Clarke  (t)   and  Moore  v.  Garwood  (A)  are 
all  authorities  in  favour  of  the  plaintiff.     In  the  case 
last  mentioned  the  Cotu-t  refused  to  presume,  without 
express  evidence,  that  a  letter,  which  was  not  produced, 
but  to  which  a  letter  produced    was  proved  to  be  an 
answer,  was  so  entirely  on  the  same  terms  with  the  let- 
ter produced  as  to  constitute  with  it  a  written  agreement. 
Here    the    letter  of  allotment  contained  a   condition 
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avoiding  the  allotment  if  the  money  was  not  paid  and 
the  documents  executed :  that  is  a  new  term/  and  varies 
from  the  terms  of  a  simple  application :  the  application 
and  allotment  therefore  constitute  no  contract  at  all :  it 
is  the  payment  alone  that  makes  the  letter  of  allotment 
other  than  unilateral. 

Lastly,  as  to  the  interest.  The  question  is,  whether 
the  plaintiff's  letter  of  18th  December  1846  satisfies  the 
condition  imposed  by  stat  3  &  4  ^  4.  c.  42.  «.  28., 
^'  so  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  from  the  date  of  such  demand 
until  the  term  of  payment.'*  The  letter  certainly  does 
give  notice  of  a  demand  from  an  earlier  day:  the  plain- 
tiff demands  therefore  too  much :  but  he  does  demand 
enough;  the  less  is  contained  in  the  greater.  [Lord 
Campbell  C.  J.  ^  May  it  mean  that  he  will  not  be  con- 
tented with  less  than  what  he  names?  If  he  had  named 
less,  perhaps  he  would  have  been  paid.]  The  interest 
is  calculated,  not  from  the  earlier  day,  but  from  the  date 
of  the  demand. 


ByUi^  Serjt,  contra.  A  distinction  must  be  made 
between  the  shares  assigned  to  the  plaintiff  and  those 
allotted  to  his  nominees.  As  to  the  latter,  the  shares 
not  being  transferable,  the  directors  dealt  only  with  the 
actual  allottees:  the  Parliamentary  contract  and  sub- 
scriber's agreement  were  to  be,  and  in  fact  were,  executed 
by  them,  not  by  the  plaintiff,  who  must  be  considered 
only  as  making  the  payment  for  them  ;  and  they  are  the 
proper  parties  to  maintain  the  action ;  the  obligation  to 
execute  and  the  right  to  recover  must  be  in  the  same 
persons.  Mawatt  would  not,  in  respect  of  these  shares, 
be  bound  by  the  indemnity  clause  in  the  deed. 
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The  question  as  to  the  meiif^r  becomes  unimportant 
upon  either  view  as  to  the  next  question. 

The  next  question  is,  whether,  if  there  was  a  contract 
anterior  to  the  execution  of  the  subscribers'  deed,  that 
contract  is  superseded  by  the  deed.  Now  the  agreement 
insisted  on,  to  return  the  deposit,  was  no  more  than  the 
law  would  imply ;  and  the  express  contract  therefore  does 
not,  in  this  respect,  vary  the  position  of  the  parties.  Then 
the  clause  in  the  subscribers'  deed  provides  for  the 
indemnity  of  the  directors,  whether  or  not  the  Act  shall 
be  obtained ;  and  there  is  power  given  to  the  directors  to 
apply  the  funds  for  obtaining  the  AcL  Now  these  terms 
are  not  required  by  the  Parliamentary  standing  orders; 
of  which  the  Court  will  take  judicial  notice  ;  Lake  v. 
ESng  (a) :  the  plaintiff  might  have  refused  to  sign  it ; 
Ashpiel  V.  Sercombe  (i):  the  parties,  therefore,  in  ex- 
ecuting the  deed,  were  doing  more  than  carrying  out 
the  supposed  preexisting  contract  They  therefore, 
after  such  execution,  stand  in  a  legal  relation  to  be 
determined  by  the  deed.  [Lord  Campbell  C.  J.  Sup* 
pose  The  South  Eastern  Railway  Compam/  had  paid 
the  expences,  so  as  to  enable  the  directors  to  return 
the  deposit.]  The  money  would  then  have  been  ap- 
plicable to  the  return  of  the  deposit.  [Coleridge  J. 
As  money  had  and  received.  Lord  Campbell  C.  J. 
Suppose  the  deposit  had  been  all  spent  before  The  South 
Eastern  Raiboatf  Company  made  the  payment]  There 
would  then  not  have  been  money  had  and  received  to 
the  use  of  the  allottees,  unless  there  had  been  an  express 
consent,  by  the  directors,  to  hold  the  money  so  paid  to 
the  use  of  the  allottees.  The  subscribers' deed  authorized 
the  directors  to  apply  the  deposits  to  the  obtaining  of  the 

(a)  1  SammtL  131.  (6)  5  Exek.  147. 
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Act ;  and  the  previous  contract  did  not  controal  this ;  Watts 
V.  Salter  (a).  In  that  case  it  was  held  that,  in  the  absence 
of  fraud,  the  plaintiff  could  not  recover  for  money  had 
and  received,  under  circumstances  similar  to  those  of 
the  present  case,  except  that  there  the  undertaking  to 
return  the  money  was  implied,  and  not  express  as  here. 
[Lord  Camfbell  C.  J.     Is  it  quite  clear  that  there  was 
such  an  implied  undertaking  in  that  case  ?]    It  seems  so, 
from  Nocheb  v.  Crosby  (b).     [Lord  Campbell  C.  J.     In 
this  case,  the  contract,  nnd^  which  the  plaintiff  says  he 
is  to  have  the  money  returned,  contemplated  the  execu- 
tion of  the  subscribers*  deed.]     It  is  not  shewn  that  the 
deed  contemplated  by  both  parties  was  to  be  in  these 
terms.     If  the  plaintiff  had  not  chosen  to  exchange  the 
receipts  for  scrip,  he  need  not  have  executed  the  deed : 
and   the  effect  of  the  original  contract  seems  to  be 
that,  if  he  stopped  there,  he  was  to  have  his  money  back 
on  the  failure  to  obtain  the  Act ;  but  that,  if  he  went 
on,  executed  the  deed  and   took   the  scrip,  then  he 
was   bound   by  the  terms  of  the   agreement.     [Lord 
Campbell  C.  J.     You  must  take  it  as  if  all  was  done 
uno  flatu.]     That  is  scarcely  reconcileable  with  Watts  v. 
Salter  (a).     But,  supposing  the  whole  contemporaneous, 
some  effect  must  be  given  to  the  indemnity  clause  in 
the  deed;  and  the  plaintiff's  construction  gives  none. 
The  ori^nal    undertaking   is    to   return    the  deposits 
themselves,  not  a  sum  equivalent  to  them:    the  deed 
expressly  authorizes  the  application  of  the  deposits,  with 
a  clause  exempting  the  directors  from  loss.     It  is  sug- 
gested that  the  indemnity  clause  may  be  carried  into 
effect  by  a  cross  action ;  but  the  Court  will  so  construe 
the  whole  as  to  avoid  circuity. 

{a)  10  Corn.  B.  477.  (b)  2  B.  ^  C.  814. 
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On  the  question  of  stamp,  fVard  v.  Londetborougk  (a) 
18  cemdnly  an  authority  in  favour  of  the  plaintiff,  so  far 
as  relates  to   the  shares  first  allotted  to  him  in  his  own 
name*     As  to  the  other  shares,  if  the  plaintiff  contracted 
With  the  defendant  at  all,  the  contract  was  complete  as 
soon  as  the  directors,  in  answer  to  his  written  applica- 
tion (which  must  be  understood  to  be  an  application  on 
the  terms  of  the  first  contract),  sent  the  letter  of  allot- 
ment: there  was  then  a  complete  contract,  wholly  in 
writing,  requiring  a  stamp. 

As  to  the  interest,  the  letter  of  18th  December  1846 
does  not  satisfy  the  condition  of  stat.  3  &  4  W.  ^.  c.  42. 
9,  28.  That  is  a  statutory  condition:  **so  as  such  de- 
mand shall  give  notice  to  the  debtor  that  interest  will 
be  claimed  firom  the  date  of  such  demand  until  the  term 
of  payment."  The  letter  claims  the  interest  firom  another 
date.  The  intention  of  the  statute  was  that  the  party 
receiving  the  notice  should  be  informed  what  interest 
was  payable :  it  is  no  answer  to  this  to  say  that  the  less 
is  included  in  the  greater:  the  demand  of  the  greater 
fiiistrates  the  object  of  the  Act.  The  analogy  of  a  prior 
demand  in  the  case  of  a  tender  is  applicable :  if  too  much 
is  demanded  it  is  no  demand.  Besides,  the  letter  does  not 
state  down  to  what  time  the  interest  is  claimed:  the  claim 
should  be  ''until  the  term  of  payment:*'  it  rather  seems  that 
the  claim  is  meant  to  be  down  to  the  date  of  the  demand. 
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fFUks,  in  reply.  IFatts  v.  Salter  (b)  is  no  authority 
in  a  case  where,  as  here,  the  execution  of  the  deed  is 
itself  a  part  carrying  out  of  an  agreement  which  expressly 
guarantees  the  repayment  of  the  deposit.  In  Ashpitel  v. 
Sercombe  (c)  the  decision  was  that  the  plaintiflP  might 

(a)   12  Com,  B,  252.  (6)   10  Com,  B.  477. 

(c)  5  Exth,  147. 
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recover  the  deposit  although  he  had  not  signed  the 
agreement :  that  has  no  application  here.  And,  further, 
it  is  manifest  that  the  deed  here  was  what  the  letter  of 
allotment  contemplated:  no  other  deed  is  shewn;  and 
this  deed  is  prepared  on  or  about  1st  January  1846 ; 
but  the  application  for  shares  is  not  till  26th  January 
1846.  If  a  cross  action  were  brought,  it  would  be 
stopped  in  equity.  The  doctrine  of  avoiding  circuity  of 
action  applies  at  law  only  when  the  parties  to  the  two 
cross  contracts  are  the  same.  This  doctrine  is  relied 
upon  in  the  third  reason  given  by  the  judges  in  Salnum 
V.  Webb  and  FrankUn  (a).  As  to  the  stamp :  there  can 
be  no  distinction  between  the  two  sets  of  shares.  If  the 
plaintiff  can  recover  at  all  in  respect  of  the  second  set, 
it  is  because  the  contract  is  wholly  his;  and  then  the 
contract  is  made  up  in  part  of  that  which  is  not  written, 
as  in  the  case  of  the  other  shares. 

Cur.  adv.  vuU. 


Lord  Campbell  C.  J.,  in  this  term  (January  13th), 
delivered  the  judgment  of  the  (yourt 

Having  considered  this  case,  and  examined  all  the 
authorities  cited  during  the  argument,  we  are  of  opinion 
that  the  plaintiff  is  entitled  to  recover. 

He  seems  clearly  to  have  a  primi  facie  case,  if  the 
deed  is  not  taken  into  consideration ;  for,  although  the 
sum  sought  to  be  recovered  was  spent  by  the  provisional 
directors  in  the  promotion  of  the  scheme,  there  is  here 
an  express  undertaking,  in  the  event  of  the  bill  not 
being  •  obtained,  to  return  the  whole  of  the  deposits 
without  deduction.  If  the  bill  was  introduced  into 
Parliament,  some  expense  must  have  been  incurred  by 


(a)  3  H.  L,  Co.  610.  516. 
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the  directors,  which,  without  the  undertaking,  they 
might  have  dcdacted  ironi  the  deposits,  the  bill  being 
lost:  but  the  undertaking  shews  that  the  expense  was 
to  be  borne  by  the  directors,  and  not  to  be  thrown  upon 
the  scrip-holders. 

We  are  now  to  see  the  effect  of  the  deed,  coupled 
with  the  undertaking  of  TTie  South  Eastern  Counties 
RaUway  Company^  and  the  dealings  between  that  Com- 
pany and  the  provisional  directors  of  the  Deal  and 
Dooer  Company.  Looking  merely  to  the  letter  of 
allotment  and  the  deed,  the  deed  would  justify  the 
directors  in  applying  the  deposits  to  the  promotion  of 
the  scheme ;  and  the  amount  so  applied  by  them  could 
not  be  recovered  back  by  the  scrip-holders.  But  the 
contract  between  these  parties  is  to  be  collected  firom 
all  the  documents  and  facts  stated  in  the  special  case. 
And  this  contract,  we  think,  was,  that,  in  the  events 
which  have  happened,  the  whole  of  the  deposits  should 
be  returned  without  deduction.  Due  weight  must  be 
given,  not  only  to  the  express  undertaking  by  the 
directors,  but  to  the  undertaking  of  The  South  Eastern 
Counties  Raiboay  Company.  This  is  referred  to  in  the 
circular,  and  is  made  the  foundation  of  the  under- 
taking of  the  Deal  and  Dooer  directors  to  their  scrip- 
holders.  If  The  South  Eastern  Counties  Railway  Com- 
pany had  performed  their  undertaking,  it  was  admitted 
in  the  argument  that  this  action  would  be  maintainable. 
But  surely  the  directors  took  upon  themselves  the  risk 
(whatever  it  might  be)  of  The  South  Eastern  Counties 
Raiboay  Company  not  performing  their  undertaking. 
The  undertaking  of  the  directors  in  the  circular  is  not 
qualified  by  that  or  any  other  contingency.  In  the 
action   against    The   South    Eastern    Counties  Railway 


1854. 


HOWATT 

Lofd 

IX>NDB8- 
BOEOCrOH. 


334 


HILARY  TERM. 


1854. 


MOWATT 

LOKDB8« 
BOROirOH. 


Company^  the  decision  of  the  Court  of  Exchequer 
Chamber,  by  possibility^  may  be  reversed  by  the  House 
of  Lords ;  and,  at  any  rate,  the  Deal  and  Doiyer  directors 
seem  to  be  the  parties  to  suffer,  if  they  have  negligently 
entered  into  an  invalid  contract  with  third  parties,  which 
they  held  out  to  be  sufficient  to  justify  them  in  abso^ 
lutely  undertaking  to  return  the  whole  of  the  deposits 
without  deduction. 

But  various  objections  were  made  at  the  trial,  on 
which  the  opinion  of  the  Court  is  desired. 

Ist  That  the  contract  to  return  the  deposit  on  the 
terms  contained  in  the  circular  became  merged  by  the 
plaintiff's  execution  of  the  deed.  We  do  not  think  that 
there  was,  first,  one  contract  by  the  allotment  and  the 
payment  of  the  deposit,  and,  then,  another  by  the  deed. 
It  appears  to  us  that  all  the  documents  enter  into  one 
contract,  and  that  they  have  the  same  effect  as  if  they 
had  all  been  signed  and  delivered  uno  Jlatu.  This  is 
not  a  case  in  which  the  doctrine  of  a  simple  contract 
merging  in  a  specialty  can  apply ;  for  the  deed  is  not 
between  the  same  parties  as  the  simple  contract;  and 
the  subject  matter  contracted  for  is  different 

Secondly.  It  is  said  that,  at  all  events,  the  deed 
deprives  the  plaintiff  of  his  remedy,  by  authorizing  the 
directors  to  prosecute  the  scheme  with  the  deposits,  and 
agreeing  to  indemnify  them.  This  certainly  would  be 
so,  were  it  not  for  the  express  undertaking  by  the 
directors  to  return  the  deposits  without  deduction,  in 
consequence  of  the  expected  indemnity  from  Tke  South 
Eastern  Counties  Railway  Company.  But  this  under- 
taking distinguishes  the  present  case  from  the  cases 
relied  upon  by  the  defendant  Promises  are  to  be  con- 
strued according  to  the  sense  in  which  the  promisor 
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must  be  supposed  to  wish  and  to  believe  that  the  pro- 
mise should  be  understood  by  the  promisee;  and  we 
cannot  doabt  that  the  directors  of  The  Deal  and  Dover 
Company  wished  and  believed  the  allottees  of  their 
shares  to  understand  that,  after  they  had  paid  the  de- 
posit, obtained  the  banker's  receipt,  exchanged  it  for  the 
scrip  certificate,  and  executed  the  deed,  they  were  sure  to 
have  the  whole  deposit  returned,  if  the  bill  shonld  not 
pass.  The  deed  which  the  plaintiff  did  execute  had 
been  prepared  before  the  circular  was  issued ;  and  it  is 
evidently  the  deed  referred  to  in  the  letter  of  allotment. 
It  cannot,  therefore,  be  supposed  that  the  directors 
intended  that  the  plaintiff,  by  executing  that  deed  (he 
being  bound  to  execute  it  before  he  could  have  the  scrip 
certificate),  was  to  lose  all  benefit  firom  their  express 
undertaking,  which  they  gave  as  an  inducement  to  him 
to  become  a  shareholder. 

The  next  objection  is  upon  the  stamp  laws.  But  it  is 
allowed  that  the  case  of  Ward  v.  LordLondeshorough{a\ 
in  the  Common  Pleas,  referred  to  in  the  argument,  is  an 
express  authority  to  shew  that,  as  &r  as  the  five  hundred 
shares  allotted  to  the  plaintiff  in  his  own  name  are 
concerned,  no  stamp  was  necessary.  We  entirely  approve 
of  that  decision ;  and,  further,  we  think  that,  for  this 
purpose,  no  distinction  can  be  made  between  these 
shares  and  the  shares  allotted  to  the  nominees  of  the 
plaintiff  for  his  benefit,  there  being  no  perfect  contract 
evidenced  by  writing  with  respect  to  any  of  them.  This 
seems  in  conformity  with  what  is  laid  down  by  Patte- 
son  J«,  in  delivering  the  judgment  of  the  Exchequer 
Chamber  in  ChapKn  v.  Clarke  (4). 
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The  only  remaining  point  is  as  to  the  interest  The 
demand  in  the  plaintiff's  letter  of  I8th  December  1846 
does  not  follow  the  very  words  mentioned  in  stat.  3  &  4 
W.  4.  c.  42.  g.  28. :  but  we  think  it  a  sufficient  compli- 
ance with  that  statute,  as  it  gives  abundant  notice  to  the 
defendant,  that,  if  he  keeps  the  plaintiff's  money  longer 
in  his  hands,  he  will  be  held  liable  for  interest  upon  it 
from  the  time  he  is  served  with  the  demand  till  the 
time  of  payment  of  the  principal. 

Upon  the  whole,  we  are  of  opinion  that  the  verdict 
for  the  plaintiff  for  principal  and  interest  ought  to 
stand. 

Judgment  accordingly. 


WtdmtMdajf, 
JtUMaary  25th. 


The  Queen  against  The  Overseers  of  the 
Township  of  Manchester. 


The 

of  a  county 


lessee,  under 
etat.  9&  10 
Viet.  c.  95. 
t.  48.,  of  a 
building  used 
for  the  court 
house,  and  for 
other  purposes 
of  the  Act, 
exclusively. 

Held:  that 
neither  the 
treasurer,  nor 
any  one  else, 
had  such  an 
occupation  of 
the  bttildinff 
as  to  be  liable 
in  respect 
thereof  to  poor 
rate,  under 
Stat  43  EHm, 
C.2. 


/^N  appeal  by  H.  T.  HuUm,  treasurer  of  the  county 
court  of  Lancashire  holden  at  Manchester^  against 
a  rate  for  the  relief  of  the  poor  of  the  township  of 
Manchester  in  Lancashire^  the  Sessions  amended  the 
rate  by  striking  out  the  whole  of  the  assessment  after 
mentioned,  subject  to  a  case  of  which  the  material  parts 
were  as  follows. 

The  premises  rated  consist  of  a  building  situate  within 
the  township  of  Manchester^  called  the  county  court  of 
Lancashire^  holden  at  Manchester^  of  which  the  appellant 
is  to  be  deemed  the  person  liable  to  be  rated  if  any 
person  or  persons  whatever  is  or  are  liable  to  be  rated 
in  respect  thereof. 


XVIL  VICTORIA.  337 

The  following  is  a  copy  of  the  assessment  appealed        1854. 
against,  so  far  as  material  to  the  question  decided.  The  Queem 

T. 

Overseen  of 
Manchsstbk. 


Name  of 
Owner. 

Name  of 
Occapier. 

Description  of 
Property  rated. 
NiehaioM  Croft. 

GroM 

EBtimated 

Rental. 

Rateable 
Valae. 

SHrOmfoU 
Mode,. 

H.  r.  HulUm. 

doontyCoort. 

jffSOO. 

«ei66.. 

Of  the  grounds  of  appeal,  the  3d,  4th  and  5th  only  are 
materiaL     They  are  as  follows. 

"  Third :  That  the  premises,  for  or  in  respect  of  which 
I  am  rated  and  assessed  as  above  mentioned,  are  used 
for  public  purposes  ouly ;  and  that  I  am  not  a  beneficial 
occupier  thereof. 

"  Fourth :  That  the  said  premises"  ^^  are  not  by  law 
liable  to  be  rated  or  assessed  in  and  by  the  said  rate  or 
assessment;  inasmuch  as  they  are  used  for  the  sole 
purpose  of  transacting  the  business  of  a  county  court, 
established  and  carried  on  under  and  according  to  the 
provisions  of  an  Act"  &c.  (9  &  10  Vict.  c.  95.> 

''Fifth:  That  the  said  premises"  ''are  not  by  law 
liable  to  be  rated  to  the  relief  of  the  poor  of  the  said 
township." 

It  b  to  be  taken  as  admitted:  That  the  said  building 
is  rented  exclusively  for  the  purpose  of  transacting  the 
business  of  a  county  court,  established  and  carried  on 
under  and  according  to  the  provisions  of  stat  9  &  10 
VicL  e,  95.  That  the  appellant  is  treasurer  of  the  said 
county  court,  under  the  provisions  of  the  said  Act. 
That  the  appellant,  as  such  treasurer,  has  been  and  is 
the  lessee  of  the  said  building  in  trust  for  the  purposes 
of  the  said  Act  of  Parliament,  according  to  the  pro- 
visions of  the  48th  section  thereof.  That  all  fees  received 
by  the  officers  of  the  said  county  court  are  duly  dis- 

VOL.  m.  z  B.  8c  B. 
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1854.  posed  of  according  to  the  provisions  in  that  behalf  of 
The  Queen  ^^®  said  Act  That  the  appellant  is  in  no  way  con- 
Overseeriof  °®cted  with  or  interested  in  the  said  building  except 
Manchesteiu  ag  aforesaid. 

That  the  district  of  the  said  county  court  includes 
other  townships  besides  the  township  of  Manchester^ 
and,  amongst  others,  the  following  townships,  namely 
Manchester^  Ardwick^  ifc,  (naming  28  others). 

If  this  Court  shall  be  of  opinion  that  either  the  appel- 
lant or  any  person  or  persons  whatever  is  or  are  liable 
to  be  rated  in  respect  of  the  said  premises,  then  the  said 
order  of  Sessions  amending  the  rate  is  to  be  set  aside, 
and  the  rate  is  to  be  confirmed :  if  otherwise,  the  same 
order  to  stand  confirmed,  and  the  rate  to  be  amended 
accordingly. 

CowUnfft  in  support  of  the  order  of  Sessions.  The 
building  is  used  for  public  purposes  only :  there  is  no 
beneficial  occupier.  Its  utility  is  confined  to  the  litigants 
subject  to  the  jurisdiction.  By  stat.  9  &  10  Vict,  c.  95. 
ss.  2.,  56.,  districts  are  to  be  assigned  for  which  county 
courts  are  to  be  held,  and  the  judge  is  to  hold  them  in  the 
district  at  such  places  as  the  Crown  shall  have  ordered. 
By  sect.  48  the  treasurer,  appointed  under  sect.  23 
by  the  Commissioners  of  the  Treasury,  and  paid  by 
salary  out  of  the  consolidated  fund,  is,  when  necessary, 
to  hire  or  otherwise  provide  messuages  and  lands  fit 
for  holding  the  court  and  for  the  ofiices  thereof;  and 
they  are  vested  in  him  "  in  trust  for  the  purposes  of  this 
Act"  By  sect  51  he  may  borrow  money,  to  be  repaid 
out  of  the  general  fund  provided  by  the  Act,  under 
sect  52,  from  the  court  fees.  There  is  nothing  to  make 
a  beneficial  occupation  by  any  one.  (The  Court  then 
called  on  the  other  side.) 
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Pashky,  contra.     It  cannot  be  said  that  the  property        i854. 
is  of  no  value  to  any  one :  the  actual  litigants,  perhaps    xhe  Qoeen 
all  entitled  to  have  recourse  to  the  court,  are  benefited    q^^,^„  ^f 
by  the  building.    It  is  the  common  case  of  a  trustee  Manchesteb. 
rated  for  a  beneficial  cestui  que  trust     [Lord  Campbell 
C.  J.     But  must  not  the  benefit  be  pecuniary,  or  some- 
thing of  the   kind,  something  specifically  profitable?] 
It  is  not  necessary  that  the  trustee  himself  should  have 
a    beneficial    interest;    Birkenhead  Dock    Trustees   v. 
Birkenhead  Overseers  (a) ;  nor  that  the  parties  ultimately 
benefited  should   have   a  specific  pecuniary   interest; 
Regina  v.  WaJUngford  Union  (ft).  Governors  of  the  Bristol 
Poor  V.  fFait(c).     The  last  two  cases  cannot  be  dis- 
tinguished firom  the  present;  for  there  can  be  no  dis* 
tinctioQ  between  the  benefit  accruing  to  a  particular 
body  of  rate-payers  and  that  accruing  to  all  resident 
within  the  local  limits  of  a  particular  jurisdiction.     A 
fond  is  provided,  firom  the  fees  of  the  Court,  out  of 
which  the  expences  of  cleaning,  lighting  and  warming 
the  court  house  are  defrayed ;  sect  65.  [fFiffhtmanJ.  If 
any  liability  to  the  rate  could  be  shewn,  the  rate  might 
be  defiayed  out  of  that  fund :  that  is  alL]     Where  any 
benefit  arises,  an  occupation  by  a  trustee  is  enough  to 
raise  the  liability,  within  stat.  43  EUz.  c.  2. ;  Regina  v. 
Harrogate  Commissioners  (d\  Rex  v.  The  Mayor,  8fc»  of 

York  {e).  1£,  the  treasurer  let  the  building  it  would 
clearly  be  liable.  It  is  incumbent  on  those  who  deny 
the  liability  of  premises  undoubtedly  valuable  to  shew 
something  in  the  statute  giving  an  exemption. 

(a)  2E.^B.  148.  (b)  10  A.  ^  E.  259. 

(«)  bA.^E.  1.  (rf)  16  Q.  B.  1012. 

(e)  6A.^E.  419. 

z  2 
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1854.  Lord  Campbell  C.  J.     I  can  find  no  enactment 

The QuBSN  niaking  any  one  liable  in  respect  of  those  premises: 
OverMersof  poBsibly  such  an  enactment  might  have  been  politic: 
Manchebtee.  Iju^^  in  Qjg  absence  of  any  such,  it  must  be  shewn  that 
the  trustee  has  an  occupation  beneficial  either  to  himself 
or  to  others  for  whom  he  is  trustee.  Mr«  Paskley^  I 
think,  can  scarcely  have  meant  to  argue  seriously  that 
such  a  benefit  exists  in  respect  of  the  fees  paid  by  the 
suitors  and  applicable  to  the  hire  of  the  court,  and  to 
the  keeping  it  in  a  fit  state  for  being  used.  That  benefit 
is  quite  unconnected  with  any  occupation.  Who  then 
are  the  cestui  que  trusts  ?  Surely  the  Queen's  subjects 
in  general  cannot  be  so  considered,  as  deriving  a  specific 
benefit.  I  find  no  person  occupying  beneficially  within 
Stat.  43  Eliz.  e,  2.,  and  am  therefore  of  opinion  that  there 
is  no  liability  to  rate. 

CoLERn>GE  J.  I  am  of  the  same  opinion.  It  is  not 
material  whether  the  premises  were  rateable  before  they 
were  used  in  this  way :  we  are  to  look  to  the  nature  of 
the  present  occupation.  The  present  occupier  is  the 
treasurer.  Does  he  occupy  beneficially  for  himself? 
The  litigants  do  not  occupy  at  alL  Beneficial  occupa- 
tion exists  when  something  is  raised  which,  to  some 
extent,  is  enjoyed  by  the  occupiers:  but  there  is  nothing 
of  the  sort  here :  and  that  is  what  distinguishes  the  case 
irom  Begina  ▼.  Harrogate  Cammisnoners  (a)  and  others 
which  have  been  mentioned. 

WiGHTHAN  J.     I  am  of  the  same  opinion.     Mr. 

(a)  15  Q.  B.  1012. 
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Fashleyhsa  not  shewn  that  any  one  derives  any  profit        1854. 
at  all  as  occupier:  and  the  case  therefore  is  not  within    j^  quben 
Stat  43  ESz.  e.  2.  ^  '''    ^ 

Oreneen  of 

Mancbestea. 

(No  fourth  Judge  was  present) 

Order  of  Sessions  affirmed. 


The  Queen  against  Bennett  and  others.       X!!^J'*^'th. 

TkOJVDE SWELL,  in   last  Term,  obtained  a  rule  stat.  ii  &  12 

calling  on  the  prosecutor  to  shew  cause  why  the  ,,  3,  (which 

allowance  of  Edtoard  MurreU  Esquire,  auditor  of  the  ^^ncu)rl!d' 

Gloucntershire  and    Monmouthshire   Poor    Law  Audit  ''"T^P?^ 

rendered  irre- 

District,  of  the  sums  of  2£  8#.  9rf.,  54£  13«,  Bd.  and  "™o^«iH°?Z 

Stat  9  &  10 

Ml  \\s.  7d.,  charged  in  the  accounts  of  the  WesOmry  FieLe.ee, 
^  ^   shall,  when 

upon  Severn  Union,  in  Gloucestershire  (brought  up  by  the  parUh  is 

certiorari  (a) ),  should  not  be  quashed  or  disallowed,  an  Union 

and  why  the  said  sums  should  not  be  paid  to  the  said  J^t.  4  &  5 

common  fund  by  the  township  of  East  Dean  in  the  said  eharg^  to'the 

Union.     On  notice  to  the  auditor  and  the  overseers  of  ^"J^^  U^on) 

East  Dean.     By  the  affidavits  on  which  the  certiorari  » inapplicable 
•^  to  the  case  of 

was  obtained  it  appeared  that  the  eztraparochial  parts  « pauper  who 

■^  ^  *^  *^  is  inrcmoveable 

of  the  Forest  of  Dean,  in  Gloucestershire,  were,  pre-  by  his  having 

no  known 

viously  to   1842,   wholly  exempted  from  the    opera-  settlement,  aU 
tion   of  the  statutes  for  the  relief  of  the  poor,  and  resided  without 
no   provision  existed  for  the   maintenance  or  settle-  fiveyetfsTsou 
ment  of  the  poor  therein.     That  by  stat  6  &  6  Vict  Ibi^jj^^' 

(•)  Sut.  7  &  8  Viet.  e.  101.  $.  35. 
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1854.  ^«  48.  (a)  the  extrapaFocbial  parts  of  the  Forest  of  Dean 
The  Queen  ^^^^  divided  into  two  townships,  by  the  names  of  EoMt 
Bennett,  ^^^n  and  West  Dean;  and  that,  by  sect.  2,  it  was  enacted, 
that  each  of  the  said  townships  should  thenceforth  and 
for  ever,  from  and  after  the  passing  of  the  said  Act, 
maintain  its  own  poor,  and,  for  the  purposes  of  the  Act, 
be  vested  with  such  and  the  like  powers,  privileges  and 
immunities,  and  be  subject  to  the  same  laws,  authorities 
and  regulations,  as  other  townships  in  England  and 
Wales  maintaining  their  own  poor.  That,  pursuant  to 
the  said  Act,  afterwards,  in  1843,  the  Poor  Law  Com- 
missioners added  the  said  township  of  East  Dean  to  the 
said  Westbury  upon  Severn  Union  {b).  That  Thomas 
Dawey  a  pauper,  was  born  in  that  extraparochial  part  of 
the  Forest  of  Dean  called  the  township  of  East  Dean^ 
in  1821,  and  had  never  gained  a  settlement  in  any  other 
township,  parish  or  place ;  and  that  he  had  never  gained 
a  settlement  in  that  township.  That  he  had  lived  and 
inhabited  in  the  same  part  of  the  Forest  of  Dean  the 
whole  of  his  life,  and,  whilst  so  inhabiting,  had  become 
and  been,  with  his  wife  and  family,  chaiigeable  to  and 
relieved  with  out  door  relief  by  the  township  of  East 
Dean^  during  the  half  year  ended  25th  day  of  March 
1863.  That  his  father  and  mother  were  inhabitants  of, 
and  resided,  so  far  as  could  be  ascertained,  in  the  same 
extraparochial  part  of  the  said  Forest;  and  that  there 
was  no  evidence,  and  it  could  not  be  ascertained,  that 
either  of  them,  or  any  of  their  parents,  had  ever  ob- 

(a)  "  To  provide  for  the  relief  of  the  poor  in  the  Forest  nf  Dean  and 
other  extraparochial  places  in  and  near  the  hundred  of  Saint  BriaveVt  in 
the  county  of  Ghueester," 

(fr)  Sect  3. 


I 
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tained  or  were  entitled  to  any  settlement  in  any  parish        1854. 
or  place  whatsoever.     That  the  sum  expended  by  the  "xhe  Quben 
said  township  of  East  Dean  in  the  out  door  relief  of  the      ggJ^Jg^T. 
said  Thomas  Dawe  during  the  said  half  year  ended  25  th 
day  of  March  last  amounted  to  21  8«.  9^,  and  that 
sum  formed  part  of  and  was  included  in  the  item  of 
363^  9^.  A\d.  charged  in  the  book  of  account  of  the 
said  Union  to  the  common  fund  of  the  said  Union. 

That  Joseph  Bennett  and  two  others,  being  guardians 
of  the  poor  of  the  parish  of  Westbury  on  Seventy  forming 
part  of  the  said  Union,  and  ratepayers  of  the  said  parish, 
objected  on  the  audit  to  the  said  charge  of  2/.  85.  9dL 
to  the  said  common  fiind,  contending  that  it  should  be 
chai^ged  to  the  township  of  East  Dean. 

The  affidavit  also  set  out  objections  made  in  respect 
of  various  sums  which  were  dbbursed  for  the  relief  of 
other  paupers  residing  in  East  Dean,  and  which  were 
chai^d  by  the  auditor  to  the  common  fund  of  the 
Union  under  the  same  circumstances.  Notice  of  appli- 
cation for  the  certiorari,  on  these  grounds,  had  been 
given  to  the  auditor.  The  auditor  returned  the  items ; 
and  added  that  his  reason  for  allowing  them,  stated  and 
declared  in  the  book  of  accounts,. was:  '^ because  the 
said  Thomas  Dawe  and  the  said  other  poor  persons, 
having  resided  in  East  Dean  more  than  five  years  before 
they  were  relieved  as  above  mentioned,  had  not  been 
settled  in  such  township,  were  in  my  judgment  irre- 
moveable  therefrom,  by  reason  of  an  Act"  &c.  (9  &  10 
VicL  c.  66.);  ''and  therefore,  and  also  because  it  did 
not  sufficiently  appear,  nor  was  it  shewn  to  me,  that  the 
9aid- Thomas  Dawe  and  the  said  other  poor  persons  had 
not  respectively  settlements  either  by  themselves  or 
derived  by  them  respectively  in  some  parish  or  township 
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1854.       other  than  the  said  township  of  Dean^  that  the  costs 
The  Qdeen    incurred  in  their  relief  were   properly  chargeable    to 
Bennett.     *^®  common  fund  of  the  said  Union  by  virtue  of  the  3d 
section  of  the  11th  &  12th  Victariay  Chapter  110." 

Alexander  and  Fhiptan^  for  the  auditor,  and  R,  Hatti 
for  the  township  of  East  Dean,  now  shewed  cause.     The 
sums  in  question  were  properly  charged  upon  the  com- 
mon fund  of  the  Union.     Stat.  11  &  12  VicL  c.  110. 
s.  3.  enacts  that,  after  30th  September  1849,  all  the  costs 
incurred  in  the  relief  of  a  pauper  who,  "not  being  settled 
in  the  parish  where  he  resides,  shall,  by  reason  of  some 
provision  of  stat.  9  &  10  Vict  c.  66.,  "be  or  become 
excepted  from  the  liability  to  be  removed  from   the 
parish  where  he  resides,  shall,  where  the  said  parish  shall 
be  comprised  in  any"  union  founded  under  stat.  4  &  5 
W.  4.  c.  76.,  "be  charged  to  the  common  fund  of  such 
union."    Now  it  is  clear  that  the  paupers  never  were 
settled  in  East  Dean,  their  place  of  residence,  which  was 
extraparochial  until   the  passing  of  stat.  6  &  6  Viet, 
c.  48. ;   the   question,    therefore,  is,  Whether,    having 
no  settlement  in  the  parish  in  which  they  reside,  they 
are,  further,  irremoveable  under  stat.  9  &  10  Vict.  c.  66. 
[Lord   Campbell  C.  J.     Is  it  contended  on  the  other 
side  that  they  do  not  belong  to  the  category  of  the  irre- 
moveable, but  rather  of  the  unsettled?]    There  appear 
no  grounds  for  such  an  objection.     The  auditor  states,  in 
his  return  to  the  writ,  that  no  evidence  was  laid  before 
him  to  shew  that  they  had  no  settlements  elsewhere. 
[Coleridge  J.    According  to  your  argument,  the  expenses 
incurred  in  the  relief  of  all  paupers  who  have  resided 
for  five  years  in  East  Dean,  and  have  no  settlement 
elsewhere,  would  be  chargeable  upon  the  common  fund 
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of  the  Union.]     The  argument  certainly  goes  to  that       1854. 
extent.     [Lord    Campbell  C.  J.     The    irremoveability    The  Queen 
referred  to  in  stat.  11  &  12  VicL  c.  110.  s.  3.  is  only     bknkett. 
irremoTeabilit^  under  the  provisions  of  stat.  9  &  10  VicL 
e,  66.    Does  the  present  case  come  within  the  latter 
statute  ?]     It  would  appear  to  do  so :  it  cannot  be  con- 
tended that  the  rules  laid  down  in  that  statute  as  to 
irremoveability  are  not  to  apply  except  where  the  place 
of  settlement  is  known.      ICokridffe  J.      A  pauper  is 
removeable  from  a  parish,  not  because  he  is  not  settled 
in  that  parish,  but  because  he  is  settled  in  another.] 

Pashley  and  DowdenoeUy  contra,  were  stopped  by  the 
Court 

Lord  Campbell  C.  J.  The  attempt  to  throw  these 
expenses  upon  the  common  fund  of  the  union  is  very 
unjust  The  expenses  incurred  in  the  relief  of  paupers 
who  are  not  settled  in  the  parish  in  which  they  reside 
are  chargeable  upon  the  common  fiind  of  the  Union  only 
where  the  paupers  are  irremoveable  under  stat  9  &  10 
Fief,  c  66.  Here  they  are  irremoveable,  but  not  by 
reason  of  that  statute ;  they  are  irremoveable  without  it. 
The  auditor  was  clearly  wrong  in  his  decision ;  and  the 
rule  must  be  made  absolute. 

CoLSRiDGB  J.  I  am  of  the  same  opinion.  The  whole 
question  here  is  whether  the  auditor  has  construed  stat 
11  &  12  VicL  c.  110.  8.  3.  rightly.  I  think  it  is  clear 
that  the  present  case  is  not  within  that  statute.  Would 
the  paupers  here  have  been  removeable  to  some  other 
place,  but  for  an  uninterrupted  five  years'  residence? 
Clearly  not;   and  therefore  the  auditor  was  wrong  in 
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1854.        charging   the  expenses  incurred  in  their  relief  to  the 
The  Queen    common  fund  of  the  Union. 

V. 

Bennett.  Wightman  J.     The  Act  clearly  does  not  apply. 

(No  fourth  Judge  was  present) 

Rule  absolute,  with  costs  to  be  paid  by  the 
overseers  oiEast  Dean  (a). 

(a)  Reported  by  JVanet«  EUi»,  Esq. 


wedneBday  Gambier,  appellant,  against  The  Overseers  of  the 
Poor  of  the  parish  of  Lydford  in  Devonshire, 
respondents. 


/^N  8th  April  1852,  a  rate  for  the  relief  of  the  poor 
of  the  parish  of  Lydford  in  the  county  of  Devon 


Under  stat. 

13  &  14  Viet. 

c.  39.,  the 

directors  of 

convict  prisons 

hired  land  and  buildings,  to  be  used  as  a  convict  establishment  for  the  confinement  and 

employment  of  convicted  prisoners. 

Part  of  the  lands  were  occupied  as  a  prison,  a  building  within  which  prisoners  were  confined, 
and  within  which  were  also  a  house  and  garden  occupied  by  the  governor,  and  also  dwellings 
occupied  by  other  officers  of  the  establishment ;  no  more  was  occupied  by  the  governor  or 
officers  than  was  necessary  for  the  proper  discbarge  of  their  duties  and  the  adequate  accom- 
modation of  their  families.  The  directors  assigned  the  houses,  &c.  to  them ;  and  they  bad 
no  discretion  in  this  respect.  Held :  that  no  one  was  rateable  in  respect  of  the  prison  or 
any  other  of  the  matters  above  mentioned. 

Within  the  precincts  of  the  prison  was  a  coach  house  and  stabling,  occupied  by  the 

fovernor,  of  an  extent  greater  than  was  necessary  to  enable  him  to  perform  his  duties, 
leld:  that  the  governor  was  rateable  in  respect  of  this  excess. 

Within  the  precincts  was  a  building  occupied  as  a  canteen  for  the  sale  of  beer  to  the 
prison  officers.  No  profit  was  derived  therefrom  beyond  what  was  sufficient  to  pay  the 
wages  of  a  man  who  supplied  the  beer.     Held :  that  the  occupier  was  rateable. 

Outside  the  precincts,  but  in  the  same  parish,  were  buildings  occupied  by  the  chaplain  of 
the  prison,  by  tne  medical  officer,  and  persons  employed  in  the  prison :  none  occupied  more 
than  was  necessary  for  the  discharge  of  their  duties  and  the  adequate  accommodation  of 
their  families.  The  dwellings  were  assigned  to  them  by  the  directors ;  and  thev  had  no 
discretion  as  to  their  place  of  residence.  Held :  that  these  occupiers  were  rateable.  Per 
Lord  Campbell  C.  J.  and  Wtghtman  J. ;  dissentiente  Coleridge  J. 

Part  of  the  premises  outside  the  prison  were  occupied  by  a  grocer,  who  supplied  goods 
to  the  residents  of  the  convict  establishment  and  others,  on  his  own  account  Held :  that 
the  occupier  was  rateable. 

Part  of  the  premises  consisted  of  land  outside  of  the  prison,  within  the  same  parish :  upon 
this  the  convicts  were  employed ;  and  the  proceeds  were  disposed  of  exclusively  for  the 
benefit  of  the  establishment.  Held :  that  the  occupation  of  such  land  imposed  a  liability  to 
poor  rate. 
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was  made,  in  which  James  Mark  Gambier,  Esquire,  the 
governor  of  the  Convict  Prison  at  Dartmoor  in  the  said 
county,  was  rated  and  assessed  as  follows. 

The  case  set  out  the  entry :  the  only  material  parts 
were  the  following. 


Name  of 
Occupier. 

Name  of 
OwBer. 

Property 
rated. 

Name  or  Sitaation 
of  Property. 

Gross 

estimated 

Rental 

Rateable 
Value. 

Governor  of 
CootIcU. 

of  CootIcU. 

Prince  of 
Walet. 

Goremment, 
WaUa. 

Land  and 
Buildings. 

Land  and 
BoUdings. 

Bttndlettone. 

For  the  whole  of  the 
Property  rented  by 
the  Government  of 
the  Prince  oflTalM, 
consisting  of  houaea, 
barracks,  IMson  of 
War     offices,    and 
land  on  Dartmoor. 

£ 
30 

0 

d. 

0 

£ 

20 

280 

M. 

0 
0 

If. 

0 
0 

Gambler  having  appealed  a^inst  the  rate  to  the 
Sessions,  and  notice  of  such  appeal  having  been  given, 
a  case  was,  by  consent  of  parties,  and  by  order  of 
Erie  J.,  stated  for  the  opinion  of  this  Court,  pursuant 
to  Stat.  12  &  13  Vict  c.  45.  s.  1 1.  The  material  parts  of 
the  case  were  as  follows. 

The  '^  land  and  buildings"  secondly  mentioned  in  the 
assessment  are  rented  by  the  Directors  of  convict  prisons 
from  the  Ducky  of  Cornwall^  under  a  lease  dated  31st 
December  1852,  for  a  term  of  ninety  nine  years  from 
29th  September  1850,  subject  to  a  yearly  rent  of 
234i  10*.,  and,  after  the  expiration  of  the  first  twenty 
two  years  of  the  said  term,  subject  to  certain  additional 
rents  for  the  land  which  should  have  been  brought  into 
cnltivation,  and  subject  also  to  certain  royalties  on  peat 
&c.  which  should  be  raised  or  gotten,  and  which,  or  the 
products  of  which,  should  be  carried  off  the  premises 
whether  for  sale  or  otherwise :  which  lease  was  granted 
on  the  surrender  of  a  former  lease  of  30th  June  1851. 


1854. 
Gambieb 

V. 

Overseers  of 
LYoroRD. 
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1854. 

Oambieb 

▼. 

Oyeneeraof 

Lydforo. 


The  lease  of  31st  December  1852  states  that  the 
buildings  and  part  of  the  waste  land  thereby  demised 
are  to  be  used  as  a  convict  establishment,  for  the  con- 
finement and  employment  of  convicted  prisoners,  in 
(among  other  occupations)  the  reclaiming  and  cultiva- 
ting the  lands  thereby  demised,  pursuant  to  covenants 
therein  contained,  and  for  purposes  connected  therewith, 
and  contains  a  covenant  by  the  lessees  to  use  all  the 
premises  thereby  demised  as  and  for  a  convict  establish- 
ment and  purposes  connected  therewith,  and  not  for 
any  other  purpose  whatsoever,  unless  with  the  consent 
of  the  lessor.  The  directors  to  expend,  within  five 
years  fi'om  the  commencement  of  the  term,  the  sum  of 
15,00021  in  substantially  repairing  the  buildings  upon 
the  demised  premises;  to  reclaim,  improve  and  cultivate 
so  much  of  the  lands  as  should  be  capable  of  being 
reclaimed,  improved  and  cultivated;  and  the  term  to 
be  determinable  on  the  29th  day  of  September  1854,  or 
on  the  29th  day  of  September  in  any  subsequent  year, 
by  either  party  giving  twelve  months'  notice  to  deter- 
mine the  same.  The  lease  also  contains  a  power  for 
the  lessor,  in  certain  events,  at  any  dme  after  29th 
September  1872,  without  notice,  to  reenter  upon  and 
resume  possession  of  part  of  the  waste  land  thereby 
demised,  and  also  determine  the  lease  of  the  ^'minister's 
house"  and  appurtenances  on  29th  September  1854,  or 
on  29th  September  in  any  subsequent  year,  on  giving 
twelve  months*  notice. 

The  prison  and  buildings  connected  therewith  have 
been  used  by  the  directors  as  a  convict  establishment, 
pursuant  to  the  terms  of  the  lease  of  30th  June  1851, 
from  the  commencement  of  the  said  term  until  the  sur- 
render of  that  lease,  and  thenceforth   to  the  present 
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time,  pursuant  to  the  terms  of  the  said  mentioned  lease: 
and  the  land  included  in  both  the  existing  leases  has 
during  all  that  time  been  occupied  bj  the  directors, 
together  with  the  prison;  and  the  convicts  have  been 
employed  in  the  improvement  and  cultivation  thereof; 
and  about  fifty  acres  have  been  brought  into  a  good 
state  of  cultivation ;  and  more  is  in  the  course  of  being 
reclaimed  and  cultivated  The  cost  of  the  improvements 
and  cultivations  necessary  to  fit  the  establishment  for 
the  reception  of  convicts,  and  of  the  erection  of  all  new 
buildings,  have  been  paid  out  of  the  Home  Office 
convict  estimates. 

The  rent  and  taxes  (including  property  tax,  highway 
rates,  tithes  and  poor  rates),  and  also  the  salary  of  the 
governor,  which  has  been  fixed  at  500L  per  annum, 
have  been  and  are  paid  out  of  the  same  fund. 

The  produce  of  the  land  (part  of  which  has  been 
converted  into  a  kitchen  garden  for  the  use  of  the  esta- 
blishment) is  either  consumed  in  the  establishment  or 
sold;  the  amount  received  firom  such  sales  being  placed 
to  the  service  of  the  prison  expenditure,  thus  reducing 
the  amount  drawn  firom  the  convict  estimates.  The 
peat  dug  fix>m  off  the  land  is  consumed  as  fuel  in  the 
prison,  and  also  in  the  manuftcture  of  gas  for  prison 
consumption.  No  part  of  the  produce  of  the  land  has 
been  sold  or  disposed  of  otherwise  than  as  above 
mentioned. 

A  house  within  the  precincts  of  the  prison,  and  a 
small  strip  of  land  occupied  therewith  as  a  garden,  have 
been  assigned  to  and  are  occupied  by  the  governor  of  the 
prison,  as  *^  quarters,**  together  with  stables,  coach-house 
and  outbmldings  used  for  the  governor's  house,  two 
ponies,  and  pony  carriage.    The  governor  is  required 
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1854. 
Gambier 

T. 

Overseers  of 
Lydfobd. 


by  the  Secretary  of  State  to  keep  one  horse  for  use  on 
the  public  service.  The  governor's  house  consists  of  a 
drawing  room,  a  dining  room,  a  kitchen,  four  bed  rooms, 
and  two  attics.  The  quarters  occupied  by  the  deputy 
governor,  the  assistant  chaplain  and  the  steward,  each 
containing  a  somewhat  less  number  of  rooms  than  the 
governor's  quarters,  are  also  situate  within  the  precincts 
of  the  prison,  and  are  occupied  by  those  officers  respec- 
tively.    All  the  above  quarters  are  occupied  rent  free. 

At  some  little  distance  from  the  building  of  the  prison, 
and  not  connected  with  it  by  boundary  wall,  or  other- 
wise, is  a  row  of  eight  cottages,  which,  if  rateable,  ought 
to  be  assessed  at  90/.  a  year.  Persons  employed  in  the 
prison  occupy  these  cottages;  and  for  some  of  them  the 
occupiers  pay  rent ;  and  in  other  cases  the  value  of  the 
occupation  is  taken  into  account  and  diminishes  the 
wages  paid  to  such  occupiers. 

Near  these  cottages,  and  also  unconnected  with  the 
building  of  the  prison,  is  a  dwelling  house,  of  a  rateable 
value  of  20/.  a  year,  occupied  by  the  "  medical  officer" 
of  the  establishment. 

And,  at  a  little  distance  from  this  house,  is  a  house 
and  garden  occupied  by  the  chaplain  of  the  establish- 
ment ;  and,  if  rateable,  is  of  the  rateable  value  of  35/. 
a  year. 

In  addition,  a  great  part  of  a  building  called  ^'  the 
barracks,''  situate  at  a  short  distance  from  the  prison, 
has  been  assigned  as  quarters  for  the  subordinate  officers 
and  their  families :  and  another  part  of  these  barracks  is 
occupied  by  a  grocer,  who  resides  and  carries  on  his 
business  there  on  his  own  account,  supplying  goods  to 
the  residents  in  the  convict  establishment,  and  to  others 
who  deal   with   him.     The  last   mentioned  officers  or 
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some  of  them  pay  rent  for  their  quarters  to  the  direc-        1854. 
tors;  whilst  in  other  cases  it  is  calculated  in  their  wages      Gaubisb  "" 
similar  to  the  cottages  in  the  row.   Each  officer  occupies    oveneen  of 
one  or  two   rooms  according   to  the  number  of  his     I-ydfobd. 
frmily. 

No  more  rooms  are  occupied  by  the  governors  or  by 
the  other  officers  than  are  necessary  for  the  proper  dis- 
charge of  their  duties  as  officers  of  the  prison,  and  for 
the  adequate  accommodation  of  the  families  of  such  of 
them  as  are  married  men  and  have  families.  But  the 
coach-house  and  extent  of  stabling  of  the  governor  are 
not  necessary  to  enable  him  properly  to  discharge  his 
duties.  The  several  officers,  however,  have  no  discretion 
in  respect  of  the  houses  and  apartments  assigned  to 
them,  respectively ;  such  houses  and  apartments  being 
so  assigned  by  the  directors  of  prisons  for  their  occupa- 
tions as  such  officers. 

A  part  of  the  building  within  the  prison  walls  is 
occupied  as  a  canteen  by  one  Samuel  Pipers  for  the  sale 
of  beer  to  the  prison  officers,  no  profit  being  derived 
therefrom  beyond  what  is  sufficient  to  pay  the  wages  of 
a  man  who  supplies  the  beer. 

All  the  rents  which  are  paid  by  any  of  the  officers, 
and  the  proceeds  of  the  land,  are  placed  to  the  service 
of  the  prison  expenditure,  thus  reducing  the  amount 
drawn  from  the  convict  estimates. 

The  land  and  buildings  demised  by  the  said  lease 
contains  in  the  whole  thirty  three  acres,  or  thereabouts. 

The  land  and  buildings  called  Rundkstane  is  situate 
apart,  and  at  a  distance  of  half  a  mile  from  the  prison 
and  barracks  before  mentioned,  and  consists  of  8  acres 
of  meadow  land,  worth  a  yearly  rent  of  li  5s.  per  acre, 
50  acres  of  rough  land,  worth  a  yearly  rent  of  5s.  per 
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acre ;  and  145  acres  of  waste  land,  worth  a  yearly  rent 
of  Is.  per  acre ;  and  of  a  small  farm  house :  and  these 
premises  are  rented  by  the  directors  of  convicts'  prisons 
from  the  Duchy  of  ComwaU^  under  a  lease  dated  7th 
May  1852,  for  a  term  of  thirty  one  years  from  29th 
September  1850,  subject  to  a  rent  of  301  a  year,  and  to 
certain  royalties  for  all  peat  &c.  which,  or  the  products 
of  which,  should  be  sold,  or  disposed  of  otherwise  than 
for  the  use  of  the  convict  establishment.  The  directors 
employ  convicts  of  the  establishment  in  clearing  and 
cultivating  this  farm;  and  all  its  proceeds  have  been 
used  or  disposed  of  for  the  benefit  of  the  establishment 
and  not  otherwise. 

The  question  for  the  opinion  of  this  Court  was  stated 
to  be: 

Whether,  under  the  circumstances  above  stated  in 
respect  of  the  ''land  and  buildings"  included  in  the 
rate,  or  any  and  what  part  thereof,  any  person  is  rate- 
able to  the  relief  of  the  poor.  If  the  Court  shall  be  of 
opinion  that  no  one  is  rateable  to  the  relief  of  the  poor 
in  respect  of  the  occupation  of  any  part  of  the  said  land 
and  buildings,  then  it  is  agreed  that  the  said  rate  shall 
be  amended  by  striking  out  the  assessment  on  the 
appellant  If  the  Court  shall  be  of  opinion  that,  in 
respect  of  the  occupation  of  the  said  lands  and  buildings, 
or  any  part  thereof,  any  one  is  rateable  as  aforesaid, 
then  the  assessment  on  the  appellant  is  to  stand  to  such 
extent  as  the  Court  may  think  fit :  and,  if  the  parties 
should  differ  as  to  the  amount  at  which  the  rateable 
part  of  the  said  lands  and  buildings  ought  to  be  assessed, 
the  question  of  such  amount  shall  be  dissposed  of  by  the 
Court  itself  naming  a  sum,  or  otherwise  as  the  Court 
may  direct 
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In  either  case  such  costs  are  to  be  paid  as  this  Court  1854. 

shall  adjudge :  and  it  is  agreed  that  judgment  shall  be  OAMBiza 

entered  by  the  Sessions  accordingly.  Ovcwen  of 


Lyofobd. 


PasMey,  for  the  respondents,  first,  as  to  the  prison. 
It  is  found  that  the  coach-house  and  extent  of  stabling, 
occupied  by  the  governor  within  the  walls,  are  ''not 
necessary  to  enable  him  properly  to  discharge  his 
duties."  The  governor  therefore  is  a  rateable  occupier ; 
Rex  V.  Terroti  (a).  And,  as  he  occupies  the  whole  toge- 
ther, he  must  be  rated  for  the  whole,  as  in  that  case. 
Indeed  it  is  not  necessary  to  rely  upon  the  excess,  in 
order  to  shew  that  he  is  rateable  for  all  that  he  occupies 
in  the  prison.  In  Regina  v.  Temple  {b)  it  was  held  that 
premises,  hired  by  the  Privy  Council  for  the  use  of  a 
normal  school,  on  which  the  principal  and  masters 
resided,  were  subjects  of  rate.  [Lord  Campbell  C.  J. 
There  is  a  difference  of  use,  at  any  rate,  in  the  two 
cases.  There  the  parties  went  voluntarily  for  instruc- 
tion :  here  the  building  is  devoted  to  persons  suffering 
the  sentence  of  the  law.]  The  Court  has  repeatedly, 
as  in  Regina  v.  Sterry  (c),  expressed  regret  that  the  mere 
occupation  of  valuable  property  has  not,  without  any  dis- 
tinction as  to  public  and  private  purposes,  been  deemed 
sufficient  to  constitute  a  rateability.  [Coleridge  J.  It 
may  be  said  that  such  an  expression  of  regret  shews 
how  strongly  it  was  felt  that  the  objectionable  rule  was 
fixed.  Ix>rd  Campbell  C.  J.  You  had  better  clear  the 
way  by  discussing^  in  the  first  place,  the  question 
whether  any  one  is  rateable  for  that  which  is  mere 
prison.]     Any  one  who  occupies  is  so.     [I^rd  Campbell 

(a)  3  BaMt,  506.  (6)  2  E.  ^  D,  160. 

(e)  12  A,  ^  B,  84.  92. 

you  in.  2  a  b.  &  b. 
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1854.        C.J.     What  profit  does  the  prison  produce?]     The 
Oambibr      ^^^^  '^  li^c  that  of  a  lunatic  asylum,  which  is  rateable  in 
Oveneen  of    ^^®  bands  of  a  private  person,  or  of  the  normal  school 
Udword.      in  Seffina  v.  Temple  (a).     The  Privy  Council,  in  the 
case  last  mentioned,  were  much  in  the  same  position  as 
the  directora  here,  under  stat  13  &  14  Viet  c.  39.    The 
latter  are  not  servants  of  the  Crown,  but  *' public  officers 
appointed  to  perform  certain  duties  assigned  to  them  by 
the  Legislature,"  according  to  the  distinction  laid  down 
by  Lord  Lyndhurst  C.  in  the  case  of  The  Commissioners 
of  Woods  and  Forests  (ft).     The  leading  case  in  favour 
of  the  non-rateability  of  property  occupied  for  a  public 
purpose  IS  Rex  v.  The  Qmmmoniri  of  Salier*s  Load 
Sluice  (c).    But  that  case,  so  far  as  it  can  be  supported, 
is  explained  by  this  Court  in  Birkenhead  Dock  Truitees 
V.  Birkenhead  Overieers  (d),  on   the  ground  that  the 
Court  adopted  the  construction  that  the  direction  of 
the  local  Act  **  amounted  to  a  prohibition  to  apply  the 
tolls  to  the  payment  of   poor^s  rate:"  and  the  same 
explanation  is  given  by  Lord  Campbeil  C.  J.  in  Regina 
V.  Temple  (e).     In  Bex  v.  St  Luke's  HoepUal(ff)  the 
hospital  was  held  not  rateable  because  it  was  vested  in 
trustees  who  had  no  interest;  but  that  principle  has 
been  disallowed  in  later  cases;  Bex  v.  7%e  Mayor,  Sfc.  of 
York  {h\  Begina  v.  Harrogate  CommiBdoners  (t).   [Lord 
Campbell  C.  J.     That  is,  a  trustee  who  occupies  but 
takes  no  benefit  may  be  rated  if  his  cestui  que  trust 
takes  a  benefit]    A  profitable  occupation,  though  in  the 

(a)  2  E.^S,  160. 

(6)  ViKount  Canterbury  y.  TU  AUomey  GetmvO,  1  PkOL  R.  306.  324. 

(c)  4  r.  R.  730.  (d)  2S.^B,  148. 157, 8. 

(e)  2  E,^  B.  168.  (y)  2  Bmrr.  1053. 

{h)  6  A.^  E,  419.  (t)  15  Q.  B.  1012. 
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carrying   out  of  a  public  duty  or  a  charitable  trust,        1854. 

creates  liability   to  rate ;  Bex  v.  Munday  (a),   Rex  v.  "oammeiT" 

CaU{h\   Rex   v.  Hurdis  {e\   Regina  v.  Pansonby{d)\    overmen  of 

though  it  is  otherwise  where  there  is  no  occupation  at     Lydford. 

all  except  what  consists  in  the  mere  appropriation  to 

the  public  purpose ;  Lord  Amherst  v.  Lord  Sammers  (e), 

Reffma  v.  Shee{g).    {Wightman  J.  referred  to  Regina 

▼•  Shepherd  {Ky\     Several  questions  were  there  raised: 

the  first  discussed  seems  to  have  been  whether  the 

gaoler,   matrons,  &c*   were  occupiers ;  Regina  y.   The 

JuMtieee  of  Worcestershire  (t)  was  relied  on,  where  it  was 

held  that  the  justices  of  a  coun^  were  not  liable  for 

buildings  which  they  held,  to  be  used  as  a  county  hall, 

courts  of  justice,  and  judges'  lodgings.     [Lord  Campbell 

C.  J.     Possibly  it  may  not  be  too  late  to  reconsider  the 

cases:  but  certainly  in  Regina  v.  Shepherd (Ji)  it  was 

taken  for  granted  that  there  could  be  no  rateability  in 

respect  of  a  prison.] 

At  all  events,  the  governor  is  rateable  so  far  as  the 
occnpation  of  the  coach-house  is  not  necessary  for  the 
discharge  of  his  duties;  Regina  v.  TerroU  (A). 

The  rateability  in  respect  of  the  occupation  of  the 
house  by  the  grocer  will  probably  not  be  contested. 

As  to  the  cottages  and  other  dwellings,  including  the 
barracks,  on  the  outside  of  the  prison:  the  occupiers, 
though  they  reside  for  the  purpose  of  discharging  duties 
in  the  prison,  are  beneficial  occupiers,  as  much  as  they 

(a)  1  BmU  584.  (6)  6  T.  R.  332. 

(e)  8  r.  A.  497.  (d)  3  Q.  B.  14. 

(«)  2  r.  J2.  373. 

(g)  AQ.B.%    8m  2  i?.  ^  J?.  173. 
(A)  1  Q.  B.  170.  (0  11  A,  fr  B.  67. 

(A)  3  BoMi,  506. 

2  A  2 
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1854.  would  be  if  the  dwellings  were  in  a  parish  different  from 
Oambier  that  in  which  the  prison  stands.  Whether  they  pay 
Overseers  of  ^^°^  ^^  ^^^'^  *^^  amount  of  rent  deducted  from  their 
salary,  must  be  immaterial  as  to  rateability.  [Coleridge 3. 
Is  the  case  different  from  that  of  a  gamekeeper  who  is 
allowed  to  occupy  a  house,  in  lieu  of  part  of  his  wages, 
and  who  yet,  if  he  occupies  merely  for  the  purpose  of 
performing  the  service  of  gamekeeper,  is  held  not  to  be 
an  occupier,  the  occupation  being  that  of  the  master  (a)?] 
The  question  is  whether  there  is  here  an  occupation 
under  stat.  43  Eliz.  c.  2.  The  case  of  the  chaplain  is  a 
fair  instance :  how  can  he  be  said  not  to  occupy  benefi- 
cially, because  he  is  obliged  to  reside  near  the  prison  ? 

The  canteen  is  unquestionably  the  subject  of  beneficial 
occupation. 

As  to  the  land,  there  is  nothing  to  shew  that  it  does 
not  produce  profit  The  case  therefore  falls  within 
Gauemars  of  ike  Bristol  Poor  v.  Wait  (ft)  and  Regina 
V.  Wallingford  Union  (c).  It  can  make  no  difference 
whether  the  land  is  occupied  in  this  way,  or  whether 
the  directors  let  it  to  a  farmer  who  contracts  to  employ 
convicts  upon  it 

Sir  A.  J.  E.  Cockburrif  Attorney  General,  contr^ 
As  to  the  prison  itself,  the  exemption  from  rate 
is  established  by  Regina  v.  Shepherd  {d).  And,  so  far 
as  it  is  occupied  by  ofBceis  exclusively  for  the  perform- 
ance of  their  duties,  they  cannot  be  rateable :  and  this 
includes  reasonable  accommodation  for  their  families 
according  to  their  station  in  life.  [Ix>rd  Campbell  C.  J. 
That  is  so,  certainly.] 

Ca)  See  Jiex  v.  Kelttern,  6  Af .  ^  5*.  136.  {b)  6A.^E.\. 

(e)  \0A  8r  E.  259.  (rf)   1  Q.  B.  170. 
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With  respect  to  the  excess  of  accommodation  enjojed        1864. 
by  the  governor,   it  seems  that  Bex  v.   Terratt{a)  is      gambibe 
conclusive  in  favour  of  the  rateability.  Ovmwen  of 

It  must  be  also  admitted  that  the  occupation  by  the      Lydfobd. 
grocer  creates  a  liability  to  rate. 

The  occupation  of  the  buildings  by  the  officers  with- 
out the  prison,  inasmuch  as  it  is  confined  to  such 
occupation  as  is  essential  to  the  proper  performance  of 
their  duties,  cannot  in  principle  be  distinguished  from 
the  occupation  within  the  prison.  The  establishment 
requires  the  officers ;  and  they  are  placed,  without  any 
intention  on  their  own  part,  on  premises  belonging  to 
the  establishment.  What  difference  can  it  make  whether 
such  premises  are  within  or  without  the  walls  of  the 
building  principally  appropriated  to  the  purpose  of  con- 
finement ?  [Lord  Campbell  C.  J.  Your  principle  would 
go  to  the  extent  of  exempting  them  if  these  premises 
were  in  one  parish  and  the  prison  in  another.]  That  is 
not  an  absurd  result.  [Lord  Campbell  C.  J.  I  cannot 
see  that  it  makes  any  difference  whether  the  officers 
pay  rent  or  have  so  much  less  salary.]  It  certainly 
would  make  no  difference  as  to  premises  occupied 
within  the  walls :  and  there  can,  in  this  respect,  be  no 
dbtinction  as  to  premises  within  or  without.  [Coleridffe 
J.  Suppose  the  directors  to  say  to  the  chaplain,  We 
require  you  to  reside  in  such  a  street :  would  not  he  be 
the  occupier  of  the  house  which  he  took,  whether  it  was 
let  to  him  by  the  directors  or  by  any  other  person  ?] 
As  much  so  as  if  the  apartments  were  within  the  prison ; 
not  more.  In  either  case  he  would  have  an  occupation 
sufficient  to  support  an  action  of  trespass.     All  buildings 

l^o)  3  Matt,  .*»06. 
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required  as  accessory  to  the  prison  seem  to  come  within 
the  same  principle. 

The  authorities  appear  to  shew  that  the  occupier  of 
the  canteen  is  rateable. 

As  to  the  land  on  which  the  convicts  are  employed, 
it  is  devoted,  not  to  producing  profit,  but  to  carrying 
out  the  public  purposes  of  the  establishment.  [Wight" 
man  J.  How  do  you  distinguish  the  case  from  Governors 
of  the  Bristol  Boor  v.  Wait{a)^  In  that  case  the 
Governors  occupied,  for  the  purposes  of  their  parish, 
land  out  of  the  parish :  here  the  parish  is  the  same ;  and, 
further,  even  if  that  were  not  so,  the  purpose  is  public, 
without  restriction  to  parish  or  county.  [Lord  Campbell 
C  J.  If  they  carried  on  a  iarm  profitably,  by  means 
of  convicts,  in  another  parish,  devoting  the  profits  to  the 
establishment,  could  the  other  parish  be  deprived  of  the 
rateable  ground?]  That  is  no  more  than  what  takes 
place  in  many  changes  of  the  mode  of  occupying. 
[Coleridge  J.  As  in  the  case  of  building  a  county 
gaol  (&).]  There  was  in  fact  a  profit  from  the  work  of 
the  prisoners  in  Begina  v.  Shepherd  (c).  But  it  must  be 
admitted  that  the  authorities  of  Governors  of  the  Bristol 
Poor  V.  WaU  (d)  and  Begina  v.  Wallingford  Union  (e) 
are  strongly  in  favour  of  the  respondents,  on  this  point. 


Pashlejff  in  reply,  was  desired  by  the  Court  to  confine 
his  argument  to  the  cases  of  the  residences  of  the  oflScers 
of  the  establishment     Bex  v.  Hurdis  {g\  the  case  of  the 


(a)  6A,^E.  1. 

(6)  See  Jx>rd  Mantjield*%  remarks  in  Rex  v*  St,  Luke's  HotfUial^  2  Burr, 
1063,  4. 
(c>  1  Q.  B.  170.  (d)  5A.^  E.  1. 

(O   10  A.  f-  E,  259.  (ff)  3  r.  /?.  497. 
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gunner,  who  occupied  a  battery  house,  the  property  of 
the  Crown,  goes  further  than  is  required  for  the  respon- 
dents on  this  point  And  in  Bex  y.  Terrott  (a)  the 
Court  said :  ^  The  principle  to  be  collected  from  all  the 
cases  on  the  subject  is,  that  if  the  party  rated  have  the 
ose  of  the  building  or  other  subject  of  the  rate  as  a 
mere  servant  of  the  Crown,  or  of  any  public  body,  or  in 
any  other  respect  for  the  mere  exercise  of  public  duty 
therein,  and  have  no  beneficial  occupation  of  or  emolu- 
ment resulting  from  it  in  any  personal  and  private  respect, 
then  he  is  not  rateable."  But  it  cannot  be  said  that  the 
officers,  for  whom  a  residence  is  found,  derive  no  benefit 
from  its  use.  In  the  case  of  the  Masters  in  Chancery, 
HoLfard  v.  Capeland  {b\  the  apartments  were  used 
merely  for  business.  [Lord  Campbell  C.  J.  The  Masters 
could  no  more  be  rateable  for  that  user  than  we  are  for 
ntting  in  this  Court]  But,  if  in  either  case  a  residence 
were  annexed  to  the  office,  that  would  create  a  rate-* 
abiUty.  The  burthen  of  the  argument  may  be  fairly 
said  to  be  shifted  when  the  question  is  transferred  to 
houses  outside  of  the  prison:  prima  fiusie,  all  the  body 
of  the  prison  is  not  rateable;  primi  facie  all  ordinary 
hnd  is  rateable.  If  any  one  be  rateable,  the  case  is  so 
finamed  that  it  Is  unnecessary  to  fix  upon  the  party. 


1864. 
Oambier 

T. 

Oveneers  of 
Lydford. 


Lord  Campbell  C.  J.  We  are  called  on  to  give  our 
oinnion  whether  the  whole  or  any  part  of  these  premises 
is  the  subject  of  rate.  As  to  the  prison,  I  entertain  no 
doubt  of  its  being  exempt  Prisons  have  always  been 
considered  not  rateable:  the  prisoners  there  confined  are 
not  beneficial  occupiers;  nor  can  the  gaoler  or  other 


(a)  3  Eaa,  513. 


(6)  d  B.^  p.  129. 
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1854.  officers,  who  are  placed  there  to  take  care  of  the  prisoners, 
~  Gambikr  ^^  ^*^  ^^  ^^^^  *  distinct  occupation.  Next :  as  to  the 
Overs^  f  *^C"P*t^o°  which  the  governor  enjojs  in  excess  of  what 
Lydfoed.  is  necessary  for  the  performance  of  his  duties.  That 
excess  being  expressly  found,  he  is  to  that  extent  not 
within  the  principle  which  exempts  from  rate  an  occu- 
pation necessary  for  the  performance  of  a  public  duty. 
Next,  the  Attorney  General  gives  up  the  defence  of  the 
grocer's  residence  and  the  canteen.  Then  1  come  to 
the  question  of  the  official  residences  without  the  walls  of 
the  prison.  I  think  the  officers,  in  those  instances,  occupy 
beneficially,  and  are  rateable.  It  cannot  be  disputed,  I 
think,  that  they  would  be  rateable  if  they  paid  rent  for 
these  houses,  and  received  an  allowance  for  the  purpose 
of  doing  so.  But  I  cannot  see  that  it  makes  any  diflFer- 
ence  whether  they  have  a  pecuniary  allowance  or  a 
residence  allotted  to  them:  there  is  a  benefit  in  each 
case ;  only  the  salary  will  be  less  in  one  case  than  the 
other,  because  the  benefit  is  in  a  different  form.  It  does, 
I  allow,  appear  to  be  a  subtle  distinction,  when  we 
discriminate  between  the  residences  within  the  walls  of  the 
prison  and  those  without :  but,  whenever  we  find  ourselves 
on  the  confines  of  conflicting  principles,  the  distinctions 
must  inevitably  be  subtle.  The  officers  are  in  the  prison 
merely  for  the  purposes  of  the  prison  :  but,  if  we  allowed 
the  exemption  without  the  prison,  we  should  have  to 
allow  it  in  cases  where  the  residence  was  in  a  different 
parish.  I  am  therefore  of  opinion  that  there  is  a  liability 
to  rate  in  respect  of  these  residences.  No  distinction 
can  be  made  as  to  the  cottages,  whether  they  pay  rent 
or  not.  I'he  official  houses  in  the  barracks  will  also  be 
within  the  liability.  Lastly,  the  occupation  of  the  land 
which  is   inhabited  by  the  convicts   brings   with    it   a 
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liability   to   rate.     The   case  cannol  possibly  be   dis- 
tbguished  fix)in  Gaoemors  of  Bristol  Poor  v.  Wait  (a) ; 
there   cao    be   no  difference   whether  the  dispute  is    Oveneenof 
between  two  parishes  or  between  a  parish  and  a  county.         ^»«>»d. 

CoLRBi]>GB  J.  I  agree  with  my  Lord  on  all  the  points 
except  one,  to  which  I  shall  confine  myself.  As  at 
present  advised,  I  cannot  concur  in  thinking  the  occu- 
pier of  any  official  residence,  which  is  not  more  than  is 
requisite  for  the  purposes  of  the  office,  rateable  for  such 
occupation :  and  I  do  not  think  it  safe  to  say  that  the 
rule  is  different  according  as  the  residences  are  within 
or  without  the  prison  walls.  Why  is  it  that  officers  are 
not  rateable  for  what  they  occupy  within  the  walls? 
The  directors  occupy  all  within  the  walls  by  the  prisoners 
and  the  officers :  and  this,  not  being  a  beneficial  occupa- 
tion, has  in  many  cases  been  held  not  to  be  rateable. 
Then  the  fact  here  is  that  residences  beyond  the  walls  are 
allotted  to  officers  which  are  absolutely  necessary  for  the 
performance  of  their  duties.  They  have  no  choice  as  to 
where  they  reside;  they  pay  no  rent.  On  the  last  cir- 
cumstance, however,  I  do  not  rely  much ;  for  that  would 
merely  affect  the  amount  of  salary.  The  residences  need 
not  be  within  the  walls ;  but  they  must  be  near :  on  what 
principle  can  we  distinguish  them  from  residences  actually 
within  the  walls  ?  If  the  governor's  house  were  without 
the  walls,  I  think  it  could  no  more  be  rateable  than  it  is 
now :  it  would  not  the  less  be  a  part  of  the  prison.  It  is 
found  not  to  be  more  than  is  necessary  for  the  perform- 
ance of  his  duty  in  the  prison ;  and  that,  on  a  iair  view 
of  the  rule,  includes  reasonable  accommodation  for  his 
family. 

H  5^.^K.  1. 
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1854.  WiOHTMAN  J.     The  question  is,  What  part  of  these 

Gamuke  ~  premises  is  rateable,  or  rather  what  is  exempt  from  rate. 

Oreneeraof    ^^  ^  hardlj  contended  that  the  prison  itself  is  rateable, 

Lydfobd.     ^jj,  ^Ij^j  ijjg  governor  is  not  rateable  for  the  excess, 

which  is  found  as  a  fact.    As  to  the  official  residences 

without  the  walls,  I  think  we  may  draw  the  line  there ; 

we  certainly  must  draw  it  somewhere ;   either  rent  is 

paid,  or  there  is  an  equivalent  in  the  way  of  salary. 

The  separate  residences  seem  to  me  to  fell  within  the 

ordinary  rule  as  to  beneficial  occupation.     On  the  other 

points,  also,  I  agree  with  my  Lord.    The  case  of  the 

convict  farm  is  clearly  not  distinguishable  from  Governors 

of  Bristol  Poor  V.  Wait  {a). 

(No  fourth  Judge  was  present) 

Lord  Campbell  C.  J.  There  is  no  victor :  and  there 
will  be  no  costs. 

The  following  order  was  drawn  up:  ''It  is  con- 
sidered and  adjudged  by  this  Court:  That  the 
appellant  is  rateable  in  respect  of  all  the  lands  and 
buildings  assessed  except  the  prison  and  the  govemor^s 
house  within  the  prison;  and  that  the  appellant  is  also 
rateable  in  respect  of  the  excess  of  accommodation  in 
the  coach-house  and  stable  within  the  prison:  It  is 
thereupon  ordered  that  the  rate  do  stand,  except  as 
aforesaid,  and  that  the  same  be  amended,  and  judgment 
entered  accordingly  by  the  Sessions." 

(a)  s^.^ir.  1. 
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1854. 


The  Queen  against  Evans.  ^Jl^^sth. 

TT  J.  HODGSON,  in  last  Hilary  Term,  obtained  a  The  rales  of « 

JLlm        ,         „.  ,  ,  ,       benefit  society, 

rule  calling  on  the  prosecutors  to  shew  cause  wny  established,  en- 

t  .,  I'lii*/*        rolled  and  cer- 

an  order,  made  by  persons  named  in  the  rule,  being  nve  tified  under 

justices  of  Caernarvonshire, on  28th March  1853,  " upon  '**^*.)2 &&' 

the  complaint  of  David  Davies,  whereby  they  did  order  ^^g  ^"  Jq' 

Bawland  Evans,  as  president  and  officer  of  The  Bangor  ^j^^^^ 

Bechabites  Benefit  Society,  to  reinstate  the  said  David  if  any  mis- 

understanding^ 

Davies  as  a  member  of  the  said  society,  and,  in  default  should  happen 

i»i.  1.  1  •'■•r^.*Y%>i  r  between  the 

of  his  so  domg^  to  pay  the  said  David  Davies  the  sum  or  Society  and 

501,  should  not  be  quashed."  members,  the 

From  the  affidavits  in  support  of  the  rule  it  appeared  b^^^^bmitted 
that   The  Bangor  Bechabites  Enrolled  General  Benefit  ^f^JbiSTton" 
Society  was,  in  1841,  established  and  enrolled  according  ^^^^q\ 
to  the  provisions  of  stats.  10  G.  4.  c.  56.  and  ^&  5W.^.  «-  56.,  nine  of 

whom  should 
be  elected  in 
the  first  quarterly  meeting  alter  the  passinsr  of  the  said  laws ;  and  that,  when  any  dispute  should 
arise,  the  names  of  the  arbitrators  should  oe  shu£Bed  in  a  box  or  glass,  and  the  first  five  names 
taken  up  by  the  compluning  party  should  be  the  arbitrators  for  the  question  at  issue,  and 
their  decision  should  be  fiiul.  The  Society,  at  their  first  quarterly  meeting,  appdnted  a 
general  committee  for  the  purpose  of  electing  arbitrators ;  and  nine  arbitrators  were  shortly 
afterwards  elected.  Afterwards,  in  consequence  of  some  of  them  having  left  the  neigh- 
bonrbood,  and  of  others  baring  reftised  to  act  if  called  on,  the  general  committee  elected 
nme  new  arbitrators  in  the  place  of  the  first  set  After  the  first  election,  but  before  the 
second,  2>.,  a  member  of  the  Society,  was  expelled  for  an  infringement  of  one  of  the  rules, 
IB  directed  by  the  rale  itself.  He  applied,  after  the  second  election  of  arbitrators,  to  have 
the  question  of  his  expulsion  referrea  to  arbitration.  The  Society  appointed  a  day  for  that 
purpose ;  and  D,  and  six  of  the  arbitrators  last  elected  attended.  D.  refused  to  draw  five 
names  out  of  the  nine,  according  to  the  rale ;  and  he  eventually,  with  the  consent  of  the 
Sodety,  signed  an  agreement,  submitting  the  dispute  to  five  out  of  the  six  arbitrators  then 
present  (he  havinff  been  previously  allowed,  on  his  own  request,  to  reject  any  one  of  the  six 
ne  chose) ;  their  decision  to  be  final.  The  five  arbitrators  made  their  award,  adjudging  him 
to  be  properly  expelled.  D.  applied  for  a  rehearing,  which  was  granted ;  but,  upon  the 
meeting  for  a  rehearing,  D.  refused  to  select  his  arbitrators  according  to  the  rale ;  and  he 
subsequently  made  a  complaint  before  justices,  under  stat.  4  &  6  R'.  4.  c.40.  m.  7.,  8.;  and 
the  justices  made  an  order  requiring  the  Society  to  reinstate  him,  or  to  pay  him  50/. 

Held,  that  the  justices  haa  no  jurisdiction  to  make  such  onler,  there  having  been  no 
neglect  or  refusal  by  the  arbitrators  to  make  an  award,  and  it  not  being  oprn  to  /).  to 
contend  that  the  application  for  settlement  by  arbitration  had  not  been  complied  with  in 
forty  days,  he  being  estopped,  by  the  written  agreement,  from  disputing  the  validity  of  the 
sppointment  of  the  arbitrators. 
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1854.  c.  40.  The  rules  of  the  Society  were  duly  certified  as 
The  Queen  directed  by  those  Acts ;  and  were  afterwards  altered  in 
E7AN8.  1849,  and  the  rules,  so  amended,  duly  certified  according 
to  the  provisions  of  stat  9  &  10  FicL  c.  27.  The  2d 
rule  required  every  person  becoming  a  member  of  the 
Society  to  sign  a  pledge  to  abstain  from  every  intoxi- 
cating beverage :  and,  by  the  same  rule,  it  was  declared 
that,  if  any  member  should  break  the  said  pledge,  he 
should  be  no  longer  a  member,  unless  the  Society  should 
choose  to  readmit  him  as  a  new  member  upon  his  paying 
a  fine  as  specified  in  the  said  rules.  The  40th  rule 
provided  that,  should  any  misunderstanding  happen  be- 
tween the  Society  and  any  of  its  members  at  any  time 
thereafter,  the  matter  should  be  submitted  to  the  decision 
of  arbitrators  according  to  stat  10  G.  4.  c.  56.,  nine  of 
whom  should  be  nominated  and  elected  in  the  first 
quarterly  meeting  after  the  passing  of  the  said  laws,  no 
one  of  them  having  any  claim  to  any  benefit  from  the 
Society ;  and  that,  when  any  dispute  should  arise,  the 
names  of  the  arbitrators  should  be  written  on  a  slip 
of  paper  and  shuffled  in  a  box  or  glass;  and  the  first 
five  names  taken  up  by  the  complaining  party  should 
be  the  arbitrators  for  the  question  at  issue;  and  that 
their  decision  should  be  final. 

In  Ju/y,  1849,  a  general  committee  of  the  Society, 
previously  appointed  for  the  purpose  at  their  first  quar- 
terly meeting,  elected  nine  persons  as  arbitrators  under 
the  40th  rule.  Some  of  these  arbitrators  having  refused 
to  act  if  called  upon,  and  others  having  left  the  neigh- 
bourhood of  BangoTy  nine  other  persons,  none  of  whom 
had  any  claim  to  any  benefit  from  the  Society,  were,  in 
June  1852,  at  a  general  meeting  of  the  Society,  elected 
as  arbitrators  in  the  place  of  the  nine  arbitrators  first 
elected.     It  was  de]>oscd  that  this  was   done   for  the 
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mere  purpose  of  having  a  full  number  of  arbitrators;  1854. 
and  that,  at*  the  time  of  the  election,  there  was  no  The  Qussn 
dispute  between  the  Society  and  any  member.  In  Ey^Ns. 
April,  1852,  Davies  had  been  expelled  from  the  Society 
for  having  infringed  the  2d  rule  by  breaking  his 
pledge;  and  in  September,  1852,  he  served  a  notice 
upon  Evans,  then  president  of  the  Society,  requiring 
the  Societ}*  to  submit  the  question  of  his  expulsion  to 
arbitration.  A  meeting  was  appointed  for  that  purpose 
by  the  president  and  the  committee,  and  notice  given  to 
Davies.  On  the  day  appointed,  six  out  of  the  nine  last 
elected  arbitrators  attended,  the  other  three  being  in 
readiness  to  attend  in  case  their  names  should  be  drawn. 
Davim  also  attended.  The  names  of  these  nine  arbi- 
brators  were  written  by  the  president  upon  slips  of 
paper,  and  shuffled  in  a  box,  as  directed  by  the  40th 
rule.  Davies  was  then  requested  to  take  five  names  out 
of  the  box ;  but  he  refused,  and  proposed,  instead,  to 
submit  the  dispute  to  five  out  of  the  six  arbitrators  then 
present,  he  being  allowed  to  reject  which  one  of  the  six 
he  should  choose.  The  president  and  the  committee 
assented  to  this ;  and  Davies  selected  five  of  the  arbi- 
trators. The  following  agreement  was  then  signed,  at 
the  meeting,  by  the  president  and  Davies, 

**  Memorandum  of  agreement  made  and  entered  this 
6th  day  of  October  1852,  between  David  Davies  of 
l/mypcbty^  &c.,  **  of  the  one  part,  and  Rawlajid  Evans, 
of  &a,  ''on  behalf  of  The  Bangor  Rechabiies  Enrolled 
General  Benefit  Society,  of  the  other  part:  Whereas 
certain  dispute  has  arisen  between  the  said  David 
Davies  and  the  said  Society  as  to  the  expulsion  of  the 
said  David  Davies  firom  the  said  Society,  it  is  vritnessed 
that  the  said  David  Davies  and  Rowland  Evans  do 
hereby  agree   to  refer  such  dispute  to  the  arbitration 
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1854.  and  decision  of  the  following  gentlemen"  (here  followed 
The  QuKKK  ^®  names  of  the  five  arbitrators  chosen  •  by  Dames\ 
Evans.  *'  whose  decision  shall  be  final  and  conclusive  between 
the  said  parties  hereto.     As  witness"  &c. 

Davies*s  statement,  in  his  affidavit  in  answer,  as  to  his 
signing  this  agreement,  was  as  follows.  ''  That  this  depo- 
nent thought  he  was  bound  to  submit  the  case  to  them, 
and  accordinglj  did  sa  That,  before  the  case  was  gone 
into,  he,  deponent,  was  told  by  Mr.  Henry  Lloyd  Janes, 
one  of  said  persons  so  acting  as  arbitrators  as  aforesaid, 
that  he  must  sign  a  paper  agreeing  to  abide  by  the 
decision  which  should  be  come  to,  and  that  the  case 
could  not  be  entered  into  until  he  did  so:  that,  said 
H.  L,  J.  being  an  attorney,  he,  deponent,  supposed  that 
it  was  required  by  law  that  such  a  document  should  be 
signed,  and  he  therefore  signed"  the  paper :  '*  that  said 
Henry  Lloyd  Jones  did  not,  either  directly  or  indirectly, 
state  to  deponent  or  in  his  this  deponent's  hearing^  that 
his  object  in  getting  the  said  agreement  signed  was  to 
prevent  any  dispute  arising  as  to  the  sufficiency  of  the 
appointment  of  the  persons  about  to  act  as  arbitrators ; 
nor  did  he,  this  deponent,  propose  or  consent  to  refer 
the  dispute  in  question  to  any  of  the  arbitrators  who 
were  then  present;  nor  did  he  select  or  agree  to  any  of 
them  for  that  purpose,  except  by  signing  the  said 
paper." 

The  affidavits  in  support  of  the  rule  further  shewed 
that,  immediately  upon  the  signing  of  the  agreement, 
these  five  arbitrators  proceeded  with  the  reference,  and, 
on  the  same  day  as  that  on  which  the  meeting  was  called, 
published  their  award,  in  the  following  tenns^  **  We, 
the  major  part  of  the  arbitrators  duly  appointed  by  The 
Bangor  BeckabUe  EnroUed  General  Ben^  Society ,  estab- 
lished at  Banyor,  in  the  county  of  Carnarvon^  do  hereby 
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award  and  order  that  we  expel  David  Daviet,  of  Lonjf-       1854. 
pcifyf  from  the  said  Society.    Dated"  &c.     A  copy  of   ^he  Queen 
the  award  was  aenred  on  Daviet ;  who,  on  18th  January       ^y^^i^ 
1853,  aerred  on  the  president  the  following  notice. 

**  Mr.  Rowland  Evans,  president  of  The  Bangor  Re- 
ehabite  Ben^  Society  ;  I  give  you  thb  notice,  to  bring 
my  case  of  being  expelled  from  the  Society  before  the 
arbitrators  with  fair  play,  that  I  may  get  satisfaction ; 
or  I  will  bring  my  caae  to  the  magistrates.  Bangor, 
18th  January  1853." 

The  president  and  the  committee  sent  a  notice  to 
Damesj  that  they  were  willing  to  consent  to  another  refer- 
ence, and  that  the  said  arbitrators  would  meet  on  25th 
February  1853,  for  the  purpose  of  rehearing  the  case ; 
and  they  requested  Dauies  to  attend.  The  meeting  took 
place  on  that  day;  and  the  last  elected  arbitrators  and 
Damee  attended.  The  president  wrote  the  names  of  the 
nine  arbitrators  on  slips  of  paper,  preparatory  to  placing 
them  in  the  box  to  be  shuffled ;  but  Daviee  then  stated 
that  he  would  not  proceed  with  the  reference,  and  left 
the  room.  No  other  application  fiir  a  rehearing  was 
afterwards  made  by  him. 

On  the  15th  March  1853,  Davies  made  a  complaint 
before  the  magistrates  at  the  Bangor  Petty  Sessions, 
against  Evamy  as  president  of  the  Society,  stating  the 
fiKSt  of  his,  Daviee^  expulsion,  and  of  his  first  applica^ 
lion  for  a  reference  to  arbitration,  and  forther  stating 
that  such  application  had  not  been  complied  with 
within  forty  days  next  after  such  application*  Before 
the  magistrates,  the  foots  above  stated  were  proved; 
and  it  was  cootended,  on  behalf  of  the  Society,  that 
the  magistrates  had  no  jorisdietion  in  the  matter,  Daviee 
having  applied  to  the  Society  for  a  reference  to  arbi- 
tration, and  an  award  having  been  accordingly  made, 
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1854.        no  ^ftlid  award  had  been  made?]     It  would  appear  that 
The  Queen    ^^^7  could.     [Lord  Campbell  C.  J.     What  is  the  latest 
Evans.       *^*^  ^^  ^^^^  point?    H.  J.  HodgsoHf  contra,  mentioned 
Byina  v.  Grara  (a).] 

Cowling  and  H.  J.  Hodgson^  contra,  were  not  called 


on. 


Lord  Campbell  C.  J.  This  rule  must  be  made 
absolute.  If  the  justices  had  thought  that  the  second 
appointment  of  arbitrators  was  fraudulent,  no  doubt  they 
would  have  had  jurisdiction  to  make  the  order.  But 
there  is  no  evidence  to  shew  that  they  did,  or  that  they 
had  any  grounds  for  so  thinking.  Dames  himself  was 
estopped,  by  the  submission  which  he  signed,  from 
contesting  the  authority  of  the  arbitrators.  It  would  be 
most  pernicious  if,  as  has  been  contended,  arbitrators 
appointed  by  the  Society,  and  acting  bona  fide  under 
the  belief  that  their  predecessors  were  incapable  of 
acting,  were  not  to  be  considered  as  proper  arbitratois, 
and  their  award  were  to  be  held  invalid,  because  such 
belief  arose  from  a  misapprehension. 

Coleridge  J.  I  am  of  the  same  opinion.  The 
question  turns  upon  the  construction  of  stat  4  &  5  ^ 
4.  c.  40.  s.  7.  The  justices  had  no  jurisdiction  un\pss 
there  had  been  either  no  compliance  with  the  application 
for  settlement  by  arbitration,  or  a  neglect  or  refusal  on 
the  part  of  the  arbitrators  to  make  an  award.  In  the 
present  case,  when  the  matter  came  before  the  justices, 
it  was  proved  to  them  that  an  award  had  actually  been 

(a)   14  Q.  B.  43.' 
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made ;   and  there  was  nothing  on  the  face  of  it  to  shew       1854. 

that  it  was  invalid.     It  lay,  therefore,  upon  the  parties    The  Queen 

disputing  the  award  to  shew  its  invalidity,  before  any       evans. 

juriscUction  could  accrue  to  the  justices.     As  to  the 

submission,   the  stipulation   made  by  Davies  for    his 

striking  out  one  of  the  names  shews  that  he  was  fully 

aware  of  the  nature  and  purport   of  the  submission 

which  he  signed.     I  cannot  see  how  the  magistrates 

could  come  to  any  other  conclusion  than  that  Davies 

was  estopped  by  the  submission,  unless  the  transaction 

was  tainted  with  fraud;  and  of  that  neither  the  affidavits 

nor  the  statements  before  the  magistrates  furnish  any 

evidence.    It  would  be  most  mischievous  if  decisions 

of  this  kind,  which  must  necessarily  be,  now  and  then, 

a  little  irr^ular,  but  which  are  intended  to  be  final, 

should  be  disturbed  upon  such  groimds  as  have  been 

urged  in  the  present  case.      There  has  been  a  8ub«> 

stantial  compliance  with  the  Act. 

WiaiiTMAK  J.  The  fisicts  of  the  case,  as  they  appear 
upon  the  affidavits,  did  not  warrant  Davies  in  contesting 
the  jurisdiction  of  the  arbitrators ;  and  the  attempt  to 
shew  jurisdiction  in  the  magistrates  has  failed. 

(No  fourth  Judge  was  present.) 

Rule  absolute  (a). 

(a)  Reported  by  Franctf  EIIU,  Eiq. 
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The  Queen  against  Dbvehell  and  another. 

r^ROWDER,  in  last  Term,  obtained  a  rule  calling 
on  John  Deverell  and  Robert  MiUer  Mundy,  Eaquiret, 
two  justices  of  Hampshire^  and  Edward  H.  Raggett, 
JameB  Court  White  and  George  SrnaU,  overseers  of  the 
poor  of  the  parish  of  JVarblington^  in  the  said  county, 
to  shew  cause  why  the  two  justices  should  not  issue  a 
warrant  of  distress  in  pursuance  of  stat.  3  &  4  fFl  4. 
c.  90.  M.  38.,  for  levying,  by  distress  and  sale  of  the  goods 
of  all  or  any  of  the  said  overseers,  the  sum  of  150^, 
being  the  amount  directed  to  be  paid  by  the  said  over- 
seers by  an  order,  dated  6th  July  1853,  issued  under  the 
hands  of  five  of  the  inspectors  duly  elected  for  carrying 
the  provisions  of  the  said  Act  into  effect  in  the  District 
of  St.  Jamesy  Emsworthy  being  a  part  of  the  parish  of 
Warhlington ;  or  why  a  mandamus  should  not  issue 
directed  to  the  said  two  justices,  commanding  them  to 
issue  a  warrant  of  distress  for  the  purpose  aforesaid. 

The  OTersecre 

not  having  obejed,  a  summons  was  taken  out,  reciting  an  infonnation  that  they  had  neglected 
to  pay  to  the  treaitnrer  the  amount  of  the  order  made  on  them  by  the  inspectors  in  nunoance 
of  the  statute,  and  reouiring  them  to  appear  to  answer  the  information,  and  be  oiealt  with 
according  to  law.  They  appeared,  and  made  their  defence  against  the  complaint,  which 
was  supported  on  behalf  of  the  inspectors ;  when  the  justices  refused  to  issue  a  warrant  of 
distress  on  the  overseers  in  pursuance  of  sect  38,  though  they  were  requested,  on  the  part 
of  the  inspectors  so  to  da 

A  rule  was  obtained,  under  stat  11  &  12  Vict,  c.  44.  «.  5.,  calling  on  the  justices  and 
OYerseers  to  shew  cause  why  the  justices  should  not  issue  such  warrant.  The  aSdaTit  oo 
which  the  rule  was  mnted  shewed  the  above  facts,  but  did  not  shew  whether  any  or  what 
evidence  was  given  before  the  justices  at  the  hearing,  or  what  the  defence  was. 

The  overseers  having  made  no  affidavit  in  answer,  but  opposing  the  rule  on  the  ground 
that  it  did  not  appear  that  any  facts  had  been  laid  before  the  justices  making  it  incumbent 
on  them  to  issue  their  warrant,  this  Court  made  the  rule  absolute,  with  coats  to  be  paid  by 
the  oveneers. 


Jbntcoiy  27th. 


Therate- 

Sayers  of  a 
istrict  of  a 
parish  adopted 
so  much  of  the 
provisions  of 
sUt  3  &  4 
W.  4.  e.  90. 
as  relate  to 
lighting,  or- 
dered a  certain 
sum  to  be 
raised  for  the 
succeeding 
year,  and 
elected  in- 
spectors; and 
a  treasurer 
was  ap- 
pointed.   The 
inspectors, 
in  the  course 
of  the  year, 
called  upon 
the  overseers 
of  the  parish 
to  collect  and 
levy,  and  pay 
to  the  trea- 
surer, a  part 
of  this  sum. 
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From  the  affidavits  on  which  the  rule  was  obtained  it  1854. 
appeared  that,  on  4th  June  1841,  an  order  in  council  The  Quern 
issued,  under  stat.  69  G.  3.  e.  134.  *.  16.,  whereby  Her  dbv^si.,^ 
Majesty  assigned  a  district,  part  of  the  parish  of  Warb- 
Ungtonf  to  a  chapel  in  that  parish,  the  district  to  be 
named  St  Jameses  District^  Emswortlu  Proceedings 
then  took  place  (detailed  at  length  in  the  affidavits) 
having  the  e£Pect,  as  suggested,  of  an  adoption,  for  this 
district,  of  the  provisions  of  stat.  3  &  4  ^.  4.  c.  90., 
so  &r  as  they  relate  to  lighting,  by  a  resolution  passed 
at  a  meeting  held  on  8th  November  1852 :  and  it  was 
resolved,  at  the  same  meeting,  that  there  should  be 
twelve  inspectors,  who  were  accordingly  then  elected ; 
and  that  the  money  to  be  raised  in  the  succeeding  year 
for  the  purposes  of  the  Act  should  be  2501 :  and  the 
affidavits  set  forth  a  notice  of  the  above  facts,  and  stated 
the  circumstances  under  which  it  was  given.  A  treasurer 
was  afterwards  appointed.  At  a  meeting  of  inspectors 
(by  adjournment)  on  6th  Ju/y,  1853,  five  inspectors  were 
present;  when  it  was  unanimously  resolved  that  the 
overseers  of  the  parish  of  WarbUngton  should  be  required 
to  pay  to  the  treasurer  150iL,  part  of  the  amount  which 
the  inspectors  were  authorized  to  call  for  in  the  year. 
An  order  was  then  signed  by  the  five-  inspectors,  requir- 
ing the  overseers  to  collect  and  levy  the  sum,  and  pay  it 
to  the  treasurer  within  three  calendar  months:  which 
order  was  delivered  to  «/*.  C  Whiter  one  of  the  overseers; 
and  a  certificate  of  the  election  of  the  inspectors  was 
served  on  the  overseers.  Further  formalities  (not 
material  to  the  present  report)  were  set  out  in  the 
affidavits.  The  overseers  did  not  pay  the  sum  within 
the  time  named  in  the  order:  and  the  inspectors  directed 
the  treasurer  to  enforce  payment:   and  the  treasurer 
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1864.  "did,  on  the  2l8t  ilay  of  October  last,  make  complaint 
Toe  Queen  '<>  A>fcr^  WUer  Mundy^  Esquire,'*  justice  oi  Hampshire, 
Deyeabll.  "  ^^^  thereupon  issued  a  summons,  under  his  hand  and 
seal,  of  which  a  copy''  was  annexed  to  the  affidavit 
The  summons  recited  that  information  had  been  laid 
before  the  justice,  for  that  the  overseers  had  n^lected 
to  pay  **  the  treasurer  duly  appointed  for  the  district  of 
St.  James  Emswartk,  in  the  said  parish,  of  WarbUngtan, 
by  the  inspectors  of  the  said  district,  pursuant"  to  stat. 
3  &  4  ^.  4.  e.  90.,  "  the  sum  of  150&,  the  amount  of 
a  certain  order  made  on  you  by  the  said  inspectors  in 
pursuance  and  for  the  purpose  of  carrying  the  provisions 
of  the  said  statute  into  effect  in  the  said  district,  three 
calendar  months  having  elapsed  since  the  delivery  of  the 
inspectors'  order  to  collect  and  levy  the  said  sum  of 
1502."  The  summons  then  commanded  the  overseers 
to  appear  on  25th  October,  "  before  such  justices  of  the 
peace  for  the  said  county  as  may  then  be  there,  to 
answer  to  the  said  information,  and  to  be  further  dealt 
with  according  to  law."  The  three  overseers  "were 
duly  served  with  the  said  summons,  and  duly  appeared, 
pursuant  thereto,  before"  Mr.  Deverell  and  Mr.  Mundy, 
"and  made  their  defence  to  the  said  complaint  and 
summons,  by  Edwin  Albery,  of"  &c,  "gentleman,  as 
their  attorney;  and  the  said  complaint  and  summons 
were  supported,  on  behalf  of  the"  "  treasurer  of  the 
said  inspectors,  by  this  deponent  as  his  attorney."  The 
further  hearing  was  adjourned  to  8th  November,  "  and 
was  then  resumed,  and  concluded  before  the  said  two 
justices;"  and  *Uhe  said  justices,  at  such  conclusion  of 
the  said  hearing,  refused  to  issue  their  warrant  for 
levying  the  said  150^,  which  the  said  overseers  of  the 
parbh  of  JVarbUngton  were  directed  to  levy,  collect  and 
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pay  by   the   said  order,  and   which  remained   wholly        1854. 
unpaid   as   aforesaid;    although   this  deponent,  as  the    The  Queen 
attorney  or  agent  for  the  said  inspectors  and  for"  "  their     Dgyg^^^. 
said  treasurer,  requested  and  demanded  of  them  so  to 
do.     And    this  deponent  further  saith  that   the  said 
justices  have  not  granted  their  said  warrant  thence 
hitherto.- 

It  was  further  deposed  that,  by  reason  of  the  non- 
payment, the  inspectors  had  been  prevented  from 
carrying  out  the  purposes  of  the  Act 

No  affidavit  in  opposition  to  the  rule  was  put  in. 

Atherton  and  Cowling  now  shewed  cause.  Assuming 
that  all  the  steps  essential  to  the  adoption  of  the  pro- 
visions of  Stat  3  &  4  ^  4.  c.  90.  had  been  taken,  in 
conformity  with  sect  5  and  the  following  sections,  and 
sect  73  (a),  still  the  Court  cannot  act  on  stat  II  &  12 
VicL  c.  44.  i.  5.  without  further  information  than  the 
affidavits  supply  as  to  what  passed  before  the  magistrates. 
All  that  appears  is  that  the  overseers  were  summoned 
for  not  paying,  and  a  warrant  of  distress  asked  for;  and 
that  the  summons  was  opposed:  it  may  be  that  the 
inspectors  failed  to  satisfy  the  magistrates  that  the  Act 
had  been  duly  adopted,  or  the  resolutions  duly  passed, 
or  the  request  duly  made  on  the  overseers.  The  pro- 
vision of  sect.  5  of  Stat  II  &  12  Vict  c.  44.  was  sub- 
stituted for  mandamus:  and,  in  conformity  with  the  rule 
which  prevailed  as  to  mandamus,  it  must  clearly  appear 

(a)  Tbe  counsel  opposing  the  rule  contended  tbat  the  affidavits  in  sup- 
port of  the  mle  failed  to  shew  that  the  Act  had  been  regularly  adopted, 
according  to  its  proyuions  and  those  of  stat  7  If.  4.  &  1  Viet.  e.  45.  The 
Court,  however,  were  of  opinion  that  the  adoption  was  shewn  by  the  facts 
deposed  to  ;  and  the  counsel  did  not  finally  persist  in  the  objection.  See 
Regina  v.  Oetrteert  of  Snyttcinford,  Eaittr  Term,  Afay  8. h,  post 
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1854.  that  the  magistrates  had  before  them  materials  on  which 
The  Qu£BN  they  ought  to  have  acted,  and  have  refused  to  act. 
Dkverell.  ^^J  ^"^^  hewed  and  decided,  and,  for  anything  that 
is  shewn,  rightly,  The  order  of  this  Court,  by  sect  6, 
is  to  issue  "  upon  an  aflSdavit  of  the  facts :"  the  **  facts'* 
must  be  such  as  to  bring  the  case  within  the  circum- 
stances under  which  the  rule  is  to  be  applied  for, 
namely,  "  where  a  justice  or  justices  of  the  peace  shall 
refuse  to  do  any  act  relating  to  the  duties  of  his  or  their 
office  as  such  justice  or  justices."  The  duty  is  not 
shewn,  unless  it  is  shewn  what  case  was  made  before 
the  magistrates.  The  law  in  the  case  of  mandamus 
appears  from  Rex  v.  Morgan  (a)  and  Rex  v.  JfiVe- 
hau$e{b).  The  argument  applies  to  both  branches  of 
the  rule. 

CrouHJkr,  contra,  was  not  called  upon. 

Lord  Campbell  C.  J.  If  seems  as  if  some  of  the 
inhabitants  of  this  district  had  a  horror  of  sanitary 
reform.  I  see  not  the  slightest  ground  for  giving  way 
to  the  objections  urged:  the  proceedings  appear  to  have 
been  perfectly  regular;  and  we  are  bound  to  interfere 
where  justices  refuse  to  issue  a  warrant  which  they 
ought  to  issue.  It  is  said  that  we  are  not  told  what 
passed  before  them :  but  it  is  enough  for  us  that  we  see 
a  case  in  which  the  facts  authorized  the  issuing  of  the 
warrant,  and  the  justices  refused  to  issue  it 

Coleridge  J.    No  light  is  thrown  on  the  subject  by 

(a)  Note  (a)  to  Rex  ▼.  Gream^  2A.^E.  618. 

(fr)  2  A,  ^  E.  132.  Sec  also  Be^fina  v.  Juiiict^  of  Wartewitnhirt,  post, 
p.  477. 
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the  overseers:  they  do  not  tell  as  what  passed    If  any       1354. 

substantial  question  had  been  raised  before  the  justices,    The  Quben 

no  doubt  the  overseen  would  have  told  us  of  it     This     ^    ^• 

Deverell. 
seems  to  me  exactly  the  case  for  which  the  statute 

meant  to  provide^  and  in  which  we  ought  to  interfere. 

The  statute  protects  the  justices  only,  not  the  parties,  if 

the  warrant  cannot  be  supported. 

Erlb  J.  (a).  The  overseers  have  satisfied  me  that 
no  valid  objection  was  raised  before  the  justices.  All 
they  do  is  to  instruct  two  learned  counsel  to  oppose  this 
rule. 

Rule  absolute  for  thie  issuing  the  warrant 
by  the  justices:  costs  to  be  paid  by 
the  overseers. 

(a)   Wiffhtman  J.  had  left  the  Court. 


The  Queen  against  Powell  and  others.        ;^|f'^*27th. 

QLEASBY,  in  hist  Term,  obtained  (in  the  Bail  ?y  ^^•J^*™- 
Court,  before   Crompton  J.)   a  rule    calling    on  a  conwrition, 

the  CoDiinunUj 
Charles  JPmoeU^  John  Horsley  Palmer^   Thomas  Lane  wereanmiallj 

to  elect  foor 
and  Thomas  Barker^  Esquires,  to  shew  cause  why  one  wardeu  from 

or  more  information  or  informations  in  the  nature  of  a  ^^  q^^. 

quo  warranto  should  not  be  exhibited  against  them,  to  ™^"*^{|[[ct,  for 

shew  by  what  authority  they  claim  to  exercise  the  oflBce  2^3*^'?'^^^ 

the  election 
had  heen  made 
by  a  court  of  aatistants,  who  were  elected,  by  the  court  itself,  from  the  body  of  the  Com- 
nmiity.    The  wardens  had  always  been  elected  from  members  of  the  Community,  and 
generally,  bat  not  nnifonnly,  from  those  who  were  members  of  the  court  of  assistants. 
Held :  I.  That  a  by- law' establishing  snob  a  mode  of  election  would  be  good. 
2.  That  the  passing  of  such  aby.law  in  fact  might  be  presumed  from  the  usage. 


V. 

Powell. 
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1854.        ^f  wardens  of  The  Company  of  Mercers  of  the  city  of 
The  QuESN    ^1^^^^^*  nyon  the  grounds: 

Ist.  That  they  were  illegally  chosen  or  appointed  to 
the  said  office ; 

2d.  That  they  were  not  chosen  or  appointed  by  the 
whole  body  of  the  commonalty  of  the  said  Company : 

3d.  That  they  were  chosen  or  appointed  by  a  limited 
portion  of  the  Company  calling  themselves  the  Court 
of  Assistants. 

The  rule  was  obtained  on  the  affidavit  of  the  proposed 
relator;^  Henry  Neumhamy  a  freeman  and  liveryman  of  the 
Company.  He  deposed  that  he  had  discovered  and  be- 
lieved that  the  Company  of  Mercers  was  incorporated  by 
a  certain  ancient  Royal  Charter^  granted  by  Richard  2.» 
in  the  17th  year  of  his  reign,  and  still  in  force;  by 
which  the  King  granted  that  the  Men  of  the 
Mystery  of  the  Mercery  of  the  City  of  London  might 
have  a  perpetual  community  of  themselves;  and  that 
such  community  might  severally  elect  and  make,  from 
and  amongst  themselves,  four  wardens  from  the  Men  of 
the  said  Community  and  Mystery,  to  exercise,  regulate 
and  govern  the  Community  and  Mystery  aforesaid,  and 
all  the  men,  state  and  affiiirs  of  the  same  for  ever. 
That  the  said  charter  was  confirmed  by  charter  and 
letters  patent  of  3  J7. 6. :  and  furthermore,  by  his  letters 
patent,  the  said  King  Henry  6.  'granted  that  the  Wardens 
and  Commonalty  of  the  said  Mystery,  and  their  succes- 
sors, should  have  a  common  seal  for  the  scaling  and  use 
of  the  business  of  the  Commonalty;  and  that  they 
might  be  persons  able  in  law  to  plead  and  be  impleaded. 
That  the  said  charter  and  letters  were  exemplified  and 
confirmed  in  4th  and  6th  i%.  &  ilf.,  and  in  2  Eliz. : 
and,  finally,  James  the  1st,  in  the  10th  year  of  his  reign. 
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confirmed  the   whole  of  the  preceding  charters,  but        1854. 
without  any  alteration  or  extension.  The  Quun 

That,  so  far  as  deponent  could  discover,  and  verily  pqwbll. 
believed,  no  charter  altering  the  constitution  of  the 
Company  was  granted  to  the  Company  or  Mystery, 
until  the  charter  of  6  C  2.  hereinafter  mentioned:  and 
that  the  enumeration  and  statement  of  the  charters  of 
the  Company  agrees  in  every  respect  with  the  statement 
relating  thereto  of  the  commissioners  appointed  by  ^  4 
to  inquire  and  report  upon  the  municipal  corporations 
in  England  and  Waksia):  and  that  no  alteration  in 
the  constitution  of  the  Company,  as  deponent  could 
discover  and  as  he  believed,  was  lawfully  made  by 
charter  or  otherwise  until  the  charter  of  6  C  2. 

That  Charks  2.,  by  charter  of  6  C.  2.,  the  former  char- 
ters having  been  surrendered  to  the  Crown  after  the 
judgment  in  quo  warranto  against  the  City  of  London, 
granted  to  the  Company  a  new  charter  with  a  di£Perent 
constitution  (some  particulars  of  which  were  stated); 
and  that,  by  stat.  2fF.&M.  e.  8.  (&),  it  was  enacted  that 
all  the  companies  of  the  said  City  should  be  restored 
to  their  former  constitutions,  as  they  lawfully  stood  at 
the  time  of  the  said  judgment  given ;  and  that  as  well 
all  surrenders,  as  charters  made  or  granted  by  Charles  2. 
or  James  2.  since  the  giving  of  the  said  judgment,  should 
be  null  and  void  to  all  intents  and  purposes  (c). 

That  deponent  believed  and  submitted  that,  ft*om  the 
time  of  the  passing  of  the  said  Act,  the  constitution  of 
the  said  Mystery  or  Company,  as  regulated  by  the  said 
charters  of  R.  2.  and  H.  6.,  became  and  was  the  lawful 
constitution  thereof,  such  Mystery  or  Company  being 

(a)  Se«    Second  Report  of  the   Commissionen,   1837,   London   Com^ 
1.  (6)  Sess.  1.  (O  Sect.  14. 


The  Queen 

V. 

Powell. 
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1854.  o^G  ^^  ^^G  Companies  of  the  said  City  mentioned  and 
referred  to  in  the  said  Act:  and  that  the  freemen  and 
liverymen  or  commonalty  thereof  could  not,  from  that 
time,  be  lawfully  excluded  by  any  court  of  assistants 
from  the  choice  and  election  of  the  wardens  who  were 
to  have  the  government  thereof:  and  that  the  affairs 
and  concerns  of  the  said  Company  ought  to  have  been 
thenceforth,  and  now  to  be,  managed  by  four  wardens 
to  be  elected  by  the  general  body  of  the  commonalty  of 
freemen,  or,  as  they  are  sometimes  called,  the  generality 
of  the  Company :  and  that  each  of  the  said  commonalty 
is  entitled  to  exercise  his  elective  franchise  for  the 
appointment  or  election  of  such  four  wardens. 

That  certidn  persons,  being  members  of  the  said 
commonalty  of  the  said  Company,  have,  as  hereinafter 
more  particularly  shewn,  usurped  to  themselves  the 
management  of  the  affairs  and  concerns  of  the  Company, 
to  the  exclusion  of  the  others  of  the  commonalty ;  and, 
in  particular,  have  excluded  the  greater  number  of  the 
commonalty  from  their  right  of  interfering  or  voting  in 
the  election  of  the  wardens  of  the  Company. 

That  deponent  had  discovered  and  believed  that  for 
many  years  the  affairs  and  concerns  of  the  said  Com- 
pany have  not  been  governed  by  wardens  duly  chosen 
in  accordance  with  the  said  charters  of  R.  2.  and  H,  6., 
or  either  of  them,  or  according  to  the  legal  constitution 
of  the  Company :  but  that  the  said  affairs  and  concerns 
have,  for  many  years,  been  governed  by  certain  persons 
assuming  to  constitute  a  court  of  assistants,  consisting  of 
from  twenty  eight  to  thirty  six  persons,  or  thereabouts; 
one  of  whom  is  called  and  assumes  to  be  the  prime 
warden  or  master  of  the  Company;  three  others  of 
whom  are  called  and  assume  to  be  wardens  of  the  Com- 
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pany ;  and  the  others  of  whom  are  called  and  assume  to  1854. 
be  members  of  the  court  of  assistants.  That,  for  many  The  Queen 
years,  the  persons  so  constituting  oV  assuming  to  be  such  powell. 
court  of  assistants,  who  all  assume  to  hold  their  offices 
as  members  of  the  court  of  assistants  for  their  respective 
lives,  have  assumed  to  themselves,  and  exercised,  the 
exclusive  right  to  choose  or  appoint  annually  from 
among  themselves  the  prime  warden  or  master  and 
wardens  of  the  Company :  and  such  court  of  assistants, 
from  time  to  time,  when  and  as  vacancies  (or  what  they 
are  pleased  to  call  vacancies)  occur  in  such  court  of 
assistants,  fill  up  such  vacancy  by  electing  or  calling  up 
at  their  sole  pleasure  or  discretion  such  other  members 
of  the  commonalty  of  the  Company  as  they  deem  proper 
to  be  members  of  the  said  court  of  assistants;  and  the 
persons  being  so  elected  or  called  up  thereupon  become 
(or  assume  to  become)  members  of  such  court  of  assist-^ 
ants  for  life.  That  there  are,  as  deponent  believed, 
between  100  and  200  persons  who  constitute  the  com- 
monalty of  the  Company,  who  have  duly  acquired  their 
rights,  as  such,  either  by  birth  or  servitude;  all  of  whom 
are  entitled  to  exercise  their  elective  functions  in  the 
choice  of  the  wardens  for  the  time  being  of  the  Company 
equally  with  those  who  are  members  of  the  pretended 
court  of  assistants:  and  that  such  of  the  members  of  the 
commonalty  as  are  not  members  of  the  court  of  assistants 
are  and  have  been  unduly  excluded  firom  exercising  their 
elective  privileges  as  members  of  the  Company. 

That  the  election  of  prime  and  other  wardens  usually 
took  place  in  September  in  every  year;  and  that  de- 
ponent, in  Jujte  1852,  gave  notice  to  the  attorneys  of 
the  Company,  requiring  that  the  master  and  wardens 
should  be  elected  by  the  commonalty  according  to  the 
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1854.  constitution  of  the  Company.  That,  notwithstanding 
The  Queen  ^^^  ^^  ^®I1  known  to  the  court  of  assistants,  that  court 
Powell.  ^*^  ^°  September  1852,  chosen  the  persons  named  in 
the  rule  as  prime  warden  or  master  and  wardens ;  and 
such  persons  had  assumed  to  act  as  master  and  wardens, 
and,  together  with  the  persons  who  assumed  to  constitute 
the  court  of  assistants,  to  manage  the  affiiirs  of  the 
Company.  That  the  persons  assuming  to  act  as  master, 
wardens  and  members  of  the  court  of  assistants  acted 
as  trustees  of  large  estates  real  and  personal,  enjoying 
considerable  patronage  and  deriving  pecuniary  advant* 
ages.  That  the  members  of  the  court  of  assistants  allowed 
certain  oflScers  to  be  elected  by  the  commonalty. 

In  answer,  an  affidavit  was  made  by  the  clerk  and 
solicitor  of  the  Company  jointly.  They  deposed  that 
the  earliest  charter  of  which  the  Company  possessed 
any  authentic  record  was  the  charter  of  R.  2.,  men- 
tioned in  NewnhanCs  affidavit ;  and  that  the  words  of  the 
charter,  in  respect  to  the  part  of  the  grant  mentioned  in 
that  affidavit,  were :  '*  qudd  ipsi  de  csetero  unam  com- 
munitatem  perpetuam  de  seipsis  habeant,  et  qu6d 
eadem  communitas  singulis  annis  eligere  possint  et 
facere  quatuor  custodes  de  hominibus  dictarum  commu- 
nitatis  et  mysterse,  ad  supervidendam,  regendam  et 
gubemandam  mysteram  et  communitatem  prsedictas,  ac 
omnes  homines,  personas  et  negotia  earundem  in  per* 
petuum."  That  several  other  charters  were  granted  to 
the  Company  as  stated  by  Neumham  in  his  affidavit. 
The  affidavit  then  referred  to  stat  1  Ed.  4.  c.  1. 
(a.d.  1461.),  by  which  it  was  enacted  (sect  3)  that  all 
liberties,  privileges,  franchises,  &c.,  corporations,  &c., 
and  all  manner  of  grants,  &c.,  which  were  granted  in 
the  times  of  Henry  4.,  Henry  5.  and  Henry  6.,  to  (amongst 
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others)  the  Wardens  of  the  commonalty  of  the  Mystery  1854. 
of  Mercers  of  the  City  oi  London  should  be  in  like  force  The  Queen 
and  virtue  as  if  they  had  been  granted  by  any  King  or  *  poJ^ll. 
Kings  lawfully  reigning,  as  if  they  had  been  granted 
in  the  times  of  Edward  3.  and  Biehard  2.,  late  lawful 
Kings  of  England.  That  deponents  verily  believed 
that  many  of  the  books  and  documents  of  the  Com- 
pany were  destroyed  by  the  great  fire  in  London  in 
1666;  but  that  the  Company  have  still  several  ancient 
books  and  documents  of  the  Company  belonging  to 
them;  and  firom  such  ancient  books  it  appears,  and 
deponents  verily  believed,  that,  prior  to  the  said  charter 
of  IL  2.,  and  as  &r  back  as  1347,  and  from  thence 
continually  down  to  the  time  of  the  aforesaid  charter 
of  A  2.,  the  Company  of  Meicers  of  the  City  of 
London  was  governed  by  wardens,  four  in  number, 
annually  elected ;  and  that  each  of  those  four  wardens, 
on  leaving  office,  at  the  end  of  the  year,  nominated  his 
successor.  (Entries  were  set  out.)  That  deponents 
believed  that  the  Company  of  Mercers  was  and  has 
been  a  guild  or  corporation  by  prescription  from  time 
immemorial  That  it  appears  from  the  ancient  books 
of  the  Company,  and  deponents  verily  believed,  that, 
after  the  charter  of  jR.  2.  was  granted  in  1394,  as  afore- 
said, the  custom  and  practice  of  the  outgoing  wardens 
to  appoint  their  successors  continued  unchanged  and 
without  interruption,  as  it  had  previously  existed  as 
before  mentioned,  until  1463 ;  and  that  the  entire  busi- 
ness of  the  Company  was  managed  by  such  wardens. 
That  it  fiirther  appears  from  the  books  of  the  Company, 
and  deponents  verily  believed,  that,  from  1463,  there 
has  existed  a  body  of  the  liverymen  of  the  Company 
called  and  known  as  The  Court  of  Assistants  of  the 
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1854.       Company;    and  that   the   namber    of  such  court  of 

The  QuK£N    assistants,  between   the  years   1527   and   1684,  when 

Powell       Charles  2.  granted  the   Company  their  new  charter, 

,  always  exceeded  twelve,  and  varied  from  nineteen  to 

twenty  four  persons,  besides  the  four  wardens:  and, 

from  that  period  to   the  present  time,  such  court  of 

assistants  has  varied  from  twenty  one  to  thirty  two 

persons,  being  liverymen  of  the  Company. 

The  surrender  of  the  Company  to  the  Crown,  dated 
3d  October  1684,  antecedent  to  the  grant  of  the  charter 
of  C  2.  before  mentioned,  was  set  out. 

That  deponents  verily  believed  that  such  court  of 
assistants  was  originally  established  on  account  of  the 
trouble  and  inconvenience,  in  early  times,  of  summoning 
and  assembling  the  whole  body  of  the  commonalty  of 
the  Company.  That,  not  only  have  the  court  of 
assistants  elected  the  wardens  of  the  Company  for 
many  years  in  modem  times,  as  stated  in  NewnhanCs 
afiBdavit,  but  that,  during  the  whole  time  that  such 
court  of  assistants  has  existed  as  aforesaid,  the  war- 
dens of  the  Company  have  invariably  from  time  to 
time  been  elected  and  chosen,  and  still  are  elected 
and  chosen,  at  such  court  of  assistants  of  the  Com- 
pany; as  appears  by  the  records  and  documents  of 
said  Company.  That,  as  far  as  deponents  could  ascer- 
tain from  the  books  of  the  Company,  the  practice  has 
been,  ever  since  the  existence  of  the  court  of  assistants 
and  from  the  year  1463  to  the  present  time,  and  still  is, 
for  the  warden  and  court  of  assistants  to  elect  persons 
from  the  livery  of  the  Company  to  fill  up  vacancies  in 
such  court  of  assistants  as  deaths  occur.  And  that  the 
members  of  the  court  of  assbtants  are  invariably  livery- 
men of  the  Company,  and  members  of  the  commonalty 
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at  large  of  the    Company;  and    that  they  continue       1854. 
liverymen  of  the  Company,  and  members  of  the  body  of   Tbe  Qubbn 
the  commonalty  at  laige,  after  their  election  to  be  mem-      powiu. 
ben  of  the  coort  of  aasistantSy  and  retain  all  the  righto  ^ 

and  privileges  of  liverymen  of  the  Company.  That, 
although  deponents  had  carefully  searched  and  ex- 
amined the  records  and  documents  of  the  Company 
fix>m  the  earliest  times  of  which  the  Company  possess 
any  records  or  books,  they  cannot  discover  that  at  any 
time  since  the  first  existence  of  the  Company  has  there 
been  any  instance  of  the  election  of  any  warden  or 
wardens  by  the  body  of  the  commonalty  at  huge  of 
the  Company.  That  they  believed  that  the  election  of 
the  wardens  of  the  Company,  from  the  earliest  times, 
was,  and  always  has  been,  either  by  the  wardens  for  the 
time  being  of  the  Company  down  to  1463,  or  by  the 
court  of  assistants  of  the  Company  from  the  year  1468 
down  to  the  present  time. 

That  the  persons  named  in  the  role  were,  in  Sep* 
Umier  1853,  elected  wardens  by  the  court  of  assistants, 
in  accordance  with  the  usual  mode  of  election ;  and  that 
each  was,  at  the  time  of  his  election,  a  freeman  and 
liveryman  of  the  Company,  and  a  member  of  the 
commonalty.  ^ 

That  deponents  denied  that  they  had  assumed  or 
exercised  the  exclusive  right  to  choose  or  appoint  ^"^ 
annually  from  amongst  themselves  the  prime  warden 
or  master  and  wardens  of  the  Company;  although,  of 
late  years,  the  fiict  has  been  that  the  prime  warden 
or  master  and  wardens  have,  ^t  the  time  of  their 
election,  been  members  of  the  court  of  assistants. 
That  they  had,  at  the  time  of  their  election,  inva- 
riably been  freemen  of  tbe  Company  and  members  of 

YOU  nL  2  c  E.  &  D. 
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1854.  the  body  of  the  commonalty  at  laige.  That  there  are 
The  QuESN  instances,  in  the  records  of  the  Company,  in  which  they 
Powell.  ^^®  ^^^  ^^^  members  of  the  court  of  assistants  at  the 
time  of  their  election,  or  previously  thereto.  But  that 
the  practice  had  been  to  elect  men  who  were  members 
of  the  court  of  assistants,  as  having  more  knowledge  and 
experience  of  the  afiairs  of  the  Company  than  others 
not  upon  the  court.  That  the  prime  warden  or  master 
and  wardens  and  court  of  assistants  had  always^  from 
the  time  of  their  first  existence,  had  almoat  the  entire 
management  of  the  affidrs  of  the  Company. 

Sir  A.  J.  E.  Cockbum,  Attorney  General,  BramuM 
and  BowU  now  shewed  cause.  The  aflSdavits  in  answer 
shew  a  good  title.  A  by-law  limiting  the  number  of 
electors,  provided  no  integral  part  of  the  corporation 
were  excluded,  would  be  good;  The  Case  of  Corpora^ 
Hans  (a),  Bex  v.  Ashu>eU{b),  Bex  v.  fVeeiwood  (c>  [Lord 
Campbell  C.  J.  Questions  of  this  kind  were  more 
frequently  before  the  Courts^  some  years  ago :  we  then 
used  to  think  this  quite  trite  law.]  Next,  the  existence 
of  such  legal  by-law  may  be  presumed  from  usage ;  and 
the  law  may  be  pleaded  as  not  extant  in  writing;  Aarv* 
Head{d),  Bex  v.  Aeku>eU{b\  Flerkm  v.  Master,  Warden,  (fc 
of  The  Company  of  Cutlers  in  UaUamshm  in  the  County 
of  York  (e).  And,  further,  the  words  of  the  charter  itself 
are  not  express  against  this  mode  of  election,  and  may 
therefore  be  explained  by  usage ;  Gape  v.  Hanl^(ff),  Bex 

{a)  4  Sep.  77  K  (ft)  12  BaO,  32. 

(c)  7  Bmp.  1.,  inDom.  Piroo.»  ifflmting  the  jodgmeiit  of  K.  B.  in  Btx 
▼.  Wuiwood,  4  B,^a  781. 
{d)  4  Burr.  2515. 

(0  21  MS.  Seijt  ma,p.  65  (cited  in  2  Sdw.  N.  P.  1162, 10th  ed.). 
(g)  Note(a)  te  Blarnkkg  v.  fFUuiamie^,  3  T,  B.  36S. 
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▼.  The  Mayor  and  Citizens  of  Chester  {a).    The  case  of       1854. 
Bex  V.  Atboodd  (ft)  is  exactly  in  point    The  relator    fbe  Quben 
might  here,  by  inquiiy,  have  learned  that  the  usage  was      powklei. 
as  stated  in  the  aflSdavits  in  answer ;  and  the  rule  should  • 

therefore  be  dischai^ged  with  costs ;  for,  if  diese  facts 
had  been  before  the  learned  Judge  when  the  rule  was 
applied  for,  he  would  have  refused  die  application. 

Cleatby^  contra.  It  is  true  that  a  good  by-law  miiy 
be  presumed  from  usage ;  and  the  usage  here  is  suffi* 
ciently  shewn  if  the  by-law  be  good*  But  the  relator 
contends  that  such  a  by-law  as  would  establish  this  mode 
of  election  would  be  bad,  as  constituting  a  self-electing 
body  and  infringing  the  original  constitutiisn  of  the 
Company.  This  question  is  not  decided  by  Bex  v» 
AUwood  (i).  It  is  true  diat  the  same  objection  might 
have  been  taken  there;  but  it  was  not  noticed.  The 
objection  that  the  election  was  from  a  restricted  number 
was  suggested  here  by  tiie  Report  of  the  Municipal 
Commisrioners  (c) ;  but  that  is  certainly  answered  in 
point  of  ftct,  as  in  Bex  v.  AUwood  (ft).  [Lord  CampbeH 
C.  J.  That  objection  would  have  been  &UL  But  was 
not  die  objection  on  which  yon  now  rely  one  of  the 
grounds  in  Bex  v*  AUwood  (ft)?]  It  is  there  mentioned 
in  the  second  ground :  but  it  was  scarcely  noticed  in 
aigumentc  probably  the  aflBdavits  did  not  raise  the  point, 
as  it  is  not  distinctly  noticed  in  the  judgment.  The 
body  of  electors  cannot  be  limited,  by  by-law,  to  a  body 
not  repiesentiog  every  integral  part  of  the  corporation. 
[Lord  Campbell  C.  J.  All  the  members  of  the  court 
of  assistants  here  must  have  been  members  of  the  com- 

(«)  1  M.  ^  5. 101.  (fr)  4  B.^  Ad.  481. 

(c)  SmmA  Rtp&fi^  18S7,  Xdmiim  GpMfNiiiiM,  1. 
2  C  2 
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1854.       tnonalty.]     Thdt  would  not  make  them  representatives 
The  Queen   ^^^^^  commonalty  if  they  themselves  select  the  members 
Powell.      ^^  ^®  commonalty  who  are  to  constitute  their  body. 
\  The  importance  of  the  representative  principle  is  ad- 

mitted by  IMtkdak  J.,  in  Rex  v.  JFesiwood  {a\  though 
he  held  the  particular  by-law  then  under  consideradon 
good ;  and  by  Holrayd  J.  in  the  same  case  (6),  where 
he  explains  the  decisions  in  favour  of  the  elections  in 
Rex  V.  AskweU  (c)  and  Rex  v.  Bird  (d)^  on  the  ground 
that  the  exercise  of  the  power  of  election  was  narrowed 
'Uo  a  part  of  the  burgesses  themselves,"  ^'and  to  certain 
other  burgesses  elected  by  the  body  at  laige.*  And  the 
general  principle,  that  by-laws  cannot  be  made  contrary 
to  the  constitution  of  the  corporation,  was  affirmed  m 
Rex  V.  CUnecet  {e\  where  a  by-law  nearly  two  hundred 
years  old  was  held  bad  on  that  objection.  It  is  to  be 
observed  that  in  Rex  v.  Attwood  (jj)  the  charter  of  jR.  2< 
confirmed  the  customs  of  the  guQd,  a  circumstance 
upon  which  Tattntan  J.  relies:  but  here  the  supposed 
by-law,  or  usage,  is  later  than  the  governing  charter, 
and  cannot  controul  its  generality. 

Lord  Campbell  C.  J.  I  think  that>  if  the  facts  now 
disclosed  had  been  before  my  brother  Cramptan  when 
the  rule  was  moved  for,  he  would  not  have  granted  the 
rule.  There  is  no  ground  whatever  for  questioning  the 
validity  of  the  election.  Here  is  an  usage  of  nearly 
four  hundred  years:  if  that  can  have  a  lawful  origin,  we 
ought  to  presume  one.  Now  such  an  usage  would  be 
justified  by  a  by-law  limiting  the  electors  as  they  are  here 

(a)  7  ^11^.  64;  4  ^.J-  C.  805.  (A)  4  ^.  ^  C  829. 

(«)  VZ  Baa^  22.  (<f)  13  Sati,  367. 

(0  6  T.  R.  782.  ip)  AB.^Ad,  481. 
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limited:  sach  m  iupposed  by-law  has  been  held  good        1854. 
again  and  again.    The  case  is  exactly  like  Bex  ▼•  AU"    Tbe  Quxek 
wood{a)i  where  this  Court  refused  to  interfere.     We       powsix. 
should  not  be  acting  rightly  if  we  disturbed  an  election 
so  made.    As  to  there  being  a  self-election,  these  officers 
are  not  self-elected.    It  may  be  right  that  the  election 
should  be  in  the  general  body :  but  that  question  is  for 
tbe  Legislature.    It  is  supposed  that  the  corporation  of 
London  is  to  be  reformed:  the  Xiegislature  may  then 
take  the  point  into  consideration  (6). 

Cqlbbidqb  J.  We  must  dischaige  this  rule,  upon 
the  invariable  principle  that,  when  we  find  a  very 
ancient  usage,  we  are  to  presume  any  thing  which  will 
support  it  If  we  were  to  listen  to  ingenious  l^al 
objections  or  astute  remarks,  or  enter  into  minute  in- 
quiries into  evidence,  the  general  result  would  be  that, 
the  older  an  usage  was,  the  less  should  we  be  able  to 
support  it:  and,  instead  of  the  antiquity  being  a  pro- 
tection, an  old  usage  would  be  more  difficult  to  defend 
than  a  modem  one.  Here  we  have  an  admitted  un- 
interrupted nsage  from  1463.  It  was  at  first  suggested 
that  it  could  be  traced  back  only  to  a  later  era;  but 
from  the  affidavits  in  answer  we  find  that  it  has  prevailed 
so  long.  We  may  fidrly  infer  the  existence  of  a  by-law 
limiting  the  power  of  election  to  this  select  body :  and 
I  do  not  at  all  agree  that  the  self-election  destroys  the 
re{»e8entative  character. 

ia)4B.^AtL  461. 

(i)  The  Report  of  THm  Commitnmun  appoinUd  to  inquin  imio  ths 
utUUug  ftaft  of  ik0  CorperoHom  of  ikt  City  of  Londom,  &c,  hai  been  pre. 
tented  to  both  Housee  of  Parliament,  and  printed,  a.d.  1854.  The  Com^ 
Bbnonen  abstain  from  noticing  the  Companies,  as  not  being  constttneni 
portioof  of  the  Corporation;  p.  x. 
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WioHTMAN  J,  Bex  V.  Attwood  (a)  is  a  direct  autho- 
rity in  favour  of  the  defendants.  But  it  is  objected  that 
the  body  to  whom  the  power  of  election  is  given  is 
Itself  self-elected.  I  think  that  this  body  stands  on  the 
same  footing  as.  the  officers  elected ;  I  cannot  see  why 
the  right  of  delegation  may  not  be  delegated  in  one 
case  as  well  sa  in  the  other.  There  cannot  of  cnurse 
be  any  by-law  restricting  the  persons  eligible,  nor  any 
extenrion  of  the  eligibility  to  persons  not  originally 
eligible. 


Eble  J.    I  am  of  the  same  opinion :  and  I  have  no 
remarks  to  add. 

Rule  discharged,  with  co9t& 

(a)  4£.^il(i.481. 


The  Queen  against  Eyton,  Esquire,  and  others. 


Sect  95  of         AT  the    General    Quarter    Sessions   for  FUntshtre, 

Hfghway^ct,  holden  1st  July  1852,  the  Court  made  an  order 

5  &  6  ^.  4.  ' 

c.  50.  Cwhich 

enacts  that,  in  the  case  of  an  indictment  for  non-remur  of  a  highway  preferred  at  the  Assises 
or  Quarter  Sessions  by  order  of  justices  as  there  directed,  the  costs  of  the  proaecatioa  shaU 
be  ordered,  by  the  Judge  who  tries  or  the  justices  of  such  Quarter  Sessions,  to  be  paid  out 
of  the  rate  made  and  levied  in  pursuance  of  the  Act  in  the  parish  in  which  sactt  highway 
shall  be  situate)  extends,  not  only  to  rates  made  or  levied  at  the  time  of  the  order,  but  to 
the  highway  rate  in  eencral ;  and,  if  there  be  not  sufficient  funds  in  the  bands  of  the  sur- 
veyors at  that  time,  they  must  make  a  rate  for  the  purpose. 

The  order  binds>  not  only  the  surveyors  in  oflBce  at  the  time,  but  their  successors,  until 
the  costs  be  paid. 

Such  costs  are  not,  within  the  meaning  of  sect.  103,  penalties,  or  forfeitnres,  inflicted  or 
authorized  by  the  Act  to  be  imposed  for  any  ofience  against  the  same,  nor  balances  due 
from  a  surveyor,  nor  costs  and  charses  allowed  and  ordered  by  the  authority  of  the  Act 
the  manner  of  levying,  recovering  and  applving  of  which  is  not  thereby  otherwbe  particularly 
directed.  And  therefore  they  cannot  be  fevwd  by  distress,  under  the  proceedings  directed 
by  that  section.    But  a  mandamus  will  issue  to  compel  the  taking  of  the  proper  ateps. 
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recking  an  order  of  special  sessions,  which  directed  a  pro-        1854/ 
secution  of  The  Inhabitants  of  the  township  of  JSryddyn    The  Qubsm 
in  the  parish  of  MM^  in  that  county,  for  non-repair  of  a       ey^w. 
highway  in  the  township,  the  surveyors  of  the  township 
having  appeared  to  an  information  preferred  by  Charks 
HarriMont  and  denied  the  liability ;  reciting  also  that  the 
indictment  was  preferred  by  Harrison  at  Quarter  Sessions, 
and  the  defendants  pleaded  Guilty ;  and  it  was  **  there- 
fore ord^^d  by  us,  the  justices  by  and  before  whom  the 
said  bill  of  indictment  was  tried,  that  the  costs  of  such  pro- 
secution incurred  by  the  said  Charles  Harriion^  amounting 
to  the  sum  of  72L  8s.  3d,  be  pud  to  the  said  Charles 
Harrison  by  The  Inhabitants  of  the  said  township  of 
Dyd^fn,  on  or  before  the  Slst  day  of  August^  a.b. 
1852,  out  of  the  rate  made  and  levied,  or  to  be  made 
and  levied,  within  the   said  township  of  Tryddyn  in 
puTBuance  of  an  Act"  &c.  (5  &  6  W.  4.  c.  50.). 

On  the  26th  April  1853,  John  Lloyd  and  Roger 
BelUs  were  appointed  surveyors  of  the  township.  A 
demand  for  payment  of  the  72L  8s.  Sd.  was  made  on 
them,  with  which  they  did  not  comply.  An  information 
was  exhibited  against  them,  and  was  heard  before  John 
Wynne  Eyton^  Edward  Pemberton  and  Charles  Clough^ 
Esquires,  justices  of  the  county:  and,  the  surveyors 
assigning  no  reason  for  disobedience  of  the  order,  the 
justices  were  requested  to  grant  a  warrant  of  distress 
against  their  goods,  under  stat.  5  &  6  JV.A.c.  50.  s.  103. : 
but  the  jnsdces  declined  to  do  so. 

E.  Beavan,  in  TMnitg  term  1853,  obtained  a  rule 
calling  on  Messrs.  Eyton^  Clough  and  Pemberton,  and 
Lloyd  and  Bellis,  to  shew  cause  why  the  said   three 
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*18.54.       justices  should  not  issue  their  warrant  (as  in  the  rule 
The  QuEBN   s^tecL  in  the  judgment  in  this  case). 


£yton. 


In  last  term  (a\  R.  V,  fFUUams  shewed  cause;  and 
PasKky  and  E.  Beavan  were  heard  in  support  of  the 
rule.  The  judgment  sufficiently  shews  the  circum- 
stances of  the  case,  and  the  points  suggested  in 
argument,  so  far  as  material  to  the  decision. 

Cur.  adv.  vuU. 

Lord  Campbell  C.  J.,  in  this  Term  (January  I3th), 
delivered  the  judgment  of  the  Court 

This  was  a  rule  calling  on  the  defendants,  justices 
of  the  county  of  Flmif  to  shew  cause  why  they  should 
not  issue  their  warrant  of  distress  and  sale  of  the  goods 
oiJohn  lAoyd  and  another,  surveyors  of  the  highways  in, 
and  inhabitants  oi^  the  township  of  Tryddyn,  for  reco- 
very of  72L  8s.  Sd.f  by  an  order  of  sessions,  dated 
1st  July  1852,  ordered  to  be  paid,  out  of  the  highway 
rate  for  the  township,  to  Charks  Harrison,  for  the  costs 
of  a  prosecution  against  the  inhabitants  of  the  township 
for  the  non-reptur  of  a  highway. 

In  this  case,  by  consent,  a  verdict  at  Sessions  had 
passed  for  the  Crown ;  and  the  costs  of  the  prosecution 
were  directed  by  the  justices  to  be  paid  out  of  the 
highway  rate :  this  was  in  pursuance  of  the  power  given 
by  sect.  95  of  the  General  Highway  Act,  6  &  6  JF.  4. 
c.  50.,  the  words  of  which  are:  **The  costs  of  such 
prosecution  shall  be  directed  by"  **  the  justices  at  such 
quarter  sessions,  to  be  paid  out  of  the  rate  made  and 

(a)  November  2Ut,  1853.     Before   Lord   Can^ben  C.  J.,  Ccleridge^ 
Wightman  and  Erie  Js. 
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leried  in  pareuaDoe  of  this  Act  in  the  pariah  in  which        ]g54, 
such  highway  shall  be  sitoate."  'rhT^m 

The  words  "  rate  made  and  levied,"  &c,,  do  not  point  ^^ 
merely  to  any  particular  assessment  already  made  and 
levied  at  the  time  when  the  order  of  sessions  issues,  but 
to  the  highway  rate  in  general ;  and  it  was  the  duty  of 
the  persons  who  were  in  office  at  the  time  the  order 
was  made  to  pay  the  costs  out  o£  any  fiinds  then  in 
their  hands,  or,  if  they  had  none,  to  make  and  levy  a 
rate  for  the  purpose  of  putting  themselves  in  funds.  If 
properly  applied  to^  and  n^lecting  to  pay  costs,  which, 
in  the  one  way  or  the  other  they  possessed,  or  might 
procure  for  themselves  the  means  of  paying,  they  would 
be  guilty  of  a  breach  of  duty  (a);  and  what  is  true  of 
them  would  apply  to  their  immediate  successors.  But, 
unlesa  something  more  be  found  in  the  Act  than  is 
oontuned  in  this  section,  the  remedy  now  sought  for, 
to  enforce  performance  or  punish  neglect  of  duty,  could 
not  be  applied :  the  common  law  would  help  the  party 
entitled  to  costs  by  a  writ  of  mandamus  (6);  but  the 
proceeding  by  warrant  of  distress  and  sale  must  be 
founded  on  statute. 

Accordingly,  for  the  rule,  Mr.  Fashky  relied  on  the 
103d  section,  the  words  of  which  are,  '*all  penalties  and 
forfeitures  by  this  Act  inflicted  or  authorized  to  be 
imposed  for  any  offence  against  the  same,  and  all 
balances  due  fiom  a  surveyor,  and  all  costs  and  charges 
to  be  allowed  and  ordered  by  the  authori^  of  this  Act, 
{Ae  moMtur  of  Um/ing^  recovering^  and  applying  of  which 
i$  not  herAy  othirwiie  particularfy  directed,)  shall,  upon 

(a)  On  th«  •rgmntat,  rtferenoe  wm  made  to  POhrom  r,  Pmrom*» 
Atmoipktrie  RaOwap  Qmpam^,  6  Com.  B.  440. 
(6)  Rtfima  ▼.  dark  (5  Q-  A  887.)  wu  mtntioned  in  th«  argument. 


▼. 

EVTOK. 
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1654.      •  proof  and  ccmviclion  of  the  offences  respectively  before 

^be^QiJKBN  ^^y  ^^^  ^^  ^^^'^  justices,  either  by  the  confesnon  of  the 
party  offending^  or  by  the  oath  of  any  credible  witness 
or  witnesses  (which  oath  such  justices  are  in  every  case 
hereby  fully  aathoriaed  to  administer),  or  upon  order 
made  as  aforesaid,  be  levied,  together  with  the  costs 
attending  the  information,  summons,  and  conviction,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  offender 
or  person  liable  or  ordered  to  pay  the  same  respectively, 
by  wairant  nnder  the  hands  of  two  or  more  justices 
before  whom  the  party  may  have  been  convicted.** 

We  are  of  opinion  that  these  words  do  not  apply  to 
the  present  case,  notwithstanding  the  generality  of  the 
expression  **all  costs  and  charges  to  be  allowed  and 
ordered  by  the  authority  of  this  Act"  The  subject 
'  matter  of  the  sections  are  those  penalties  and  forfeitures, 
those  balances  due  from  a  surveyor,  and  all  those  costs 
and  chaiges  to  be  allowed  and  ordered  by  authority  of 
the  Act,  ^  the  manner  ^fecym^,  reeaverinff,  and  appfying 
of  which  is  not  hereby  otherwise  particularly  directed.** 
These  latter  words  seem  scarcely  applicable  in  them- 
selves to  the  costs  now  in  question;  for  the  statute 
has  pointed  out  the  specific  fiind  from  which  they  are 
to  be  paid  (a) ;  impliedly  it  authorizes  and  commands 
the  surveyor  to  pay  them  from  that  fund;  and  the 
application  of  them,  when  paid,  it  was  totally  unneces* 
sary  to  specify :  the  costs  of  the  prosecution  of  an  indict- 
ment being  given,  it  must  be  intended  that  they  were 
given  to  the  par^  prosecuting* 

But,  waiving  that  aigument,  what  is  to  be  done  in 
order  to  proceed  under  the  section?    There  must  be 

(a)  On>  the  argument,  Rtgima  v.  Wuijord  (i  Z).  ^  L.  693.)  was  men- 
tioned. 
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either  *<  proof  and  conviction  of  the  offences  (a)  respec-  1854. 
timely/*  which  dearly  cannot  apply  except  in  cases  of  The  Qubsn 
oflfenoes  which  cause  penalties  or  forfeitures  to  be  in-  ErroN. 
ciured,  and,  at  most,  balances  to  be  paid,  the  non- 
payment of  which  is  the  offence  to  be  proved  and 
convicted  of;  or  there  most  be  an  order  mad^  and  that 
order  must  make  it  an  immediate  and  direct  duty  for 
the  party  on  whom  it  is  made  to  pay  what  is  ordered 
to  be  paid,  whether  it  be  penalty,  forfeiture,  balance  or 
oosts;  but  this  cannot  apply  to  the  case  before  us ;  for, 
the  fund  being  specified,  and  that  being  a  rate  made  or 
to  be  made,  reasonable  time  to  put  himself  in  funds 
must  necessarily  be  given  to  die  surveyor.  He  is  guilty 
of  no  defiiult  until  sudi  time  has  elapsed ;  if  he  has  to 
make  a  rate,  that  rate  may  be  appealed  against  to  the 
quarter  sessions ;  considerable  delay  may  occur  without 
any  feult  of  his ;  and,  to  suppose  that  upon  order  made 
he  becomes  at  once  liable  to  distress  and  sale  of  his 
goods,  or  imprisonment,  is  not  only  unreasonable,  but 
inconsistent  with  the  95th  section,  which  gives  recourse 
specially  to  the  highway  rate,  with  all  the  consequences 
of  course  implied  to  which  we  have  just  alluded. 

When  we  proceed  with  the  section,  we  find  that  its 
further  provisions  are  confined  to  the  case  of  fines, 
penalties  and  forfeitures^  and  the  costs  made  incident  to 
them,  and  are  wholly  inapplicable  to  the  present  case ; 
and  the  section  concludes  with  applying  the  penalties 
and  forfeitures  when  levied,  half  to  the  informer,  and 
half  to  the  surveyor  of  the  parish  where  such  offence, 
neglect  or  defiiult  shall  happen,  to  be  applied  towards 
the  repair  of  the  highways  thereof,  unless  the  surveyor 

(ii)  On  the  argument,  reference  wis  made  to  Bggin^n*t  Castt  2  E, 
^  B.  717.,  and  to  ttat.  43  EHz,  c.  2.  «.  4. 
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1854.       Bhall  be  himself  the  informer,  in  which  case  the  whole 
Th©  QdesiT  ^"^^  ^  applied  towards  the  repair  of  such  highway^ 
Eyton.       meaning  probably  highways. 

Looking  then  at  the  whole  section,  which  is  very 
carelessly  drawn,  it  seems  to  us  clear  that  the  object  of 
it  is  to  provide  means  for  the  recovery  of  penalties  and 
forfeitures,  and  unpaid  balances,  and  the  costs  and 
chaiges  incident  to  the  proceedings  which  may  be  had 
for  imposing  the  two  former,  or  for  procuring  the  order 
for  the  payment  of  the  latter:  all  these  are  summary 
proceedings ;  and  it  is  clear  that  to  summary  proceed- 
ings only  the  I^egislature  was  looking  when  it  enacted 
these  provisions  (a). 

The  parties  applying  for  the  rule,  therefore,  have 
mistaken  their  course ;  and  it  must  be  dischaiged. 

Rule  dischaiged. 

(a)  StUwoodr.  Motmt  (I  Q.  B,  72&)  wu  mentionod  in  tht  aiigiimeiit. 


RoBSON  against  Dotle  Bart.,  Douglas,  Witham 
and  White. 


JoMMorp  SOth. 


Where,  in  an      A  CTION  against  the  four  defendants  for  money  paid, 

tract,  one  of  work  and  labour,   commission,  and  on  accounts 

■everal  defend- 

ante  appears      Stated. 

tobe^Uable,  PI^^  bj  DoyU :   Nunquam  indebitatus.    The  same 

ooune^the   P'®*  ^7  Douglas  and  fViiham,  jointly.     The  same  plea 

^^t^  by  mUe. 

^^  ^If??^"'      Issue  joined  on  the  three  pleas. 

Act,  1852,  is  ^  *^ 

to  apply  at  the 

trial  for  an  amendment  under  sect.  37.     The  misjoinder  is  not  such  a  defect  or  error  as 

can  be  amended  after  the  trial  bj  the  Court  in  bane  under  sect  22t3. 
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The  case  was  tried  before  Jx>Td  CampbeU  C.  J.,  at       1854. 
the  London  sittiDgs  after  last  BUary  Term.     At  the      ^i^^^ 
close  of  the  plaintiff's  case,  the  counsel  for  White  con-       doyle. 
tended  that,  as  against  him,  no  canse  of  action  had  been 
proved.     The  Lord  Chief  Justice  thereupon  suggested 
to  the  plaintiff's  counsel  that   he  should  strike  out 
White^H  name,  under  sect  37  of  The  Common  Law 
Procedure  Act,  1852  (15  &  16  Vict  c.  76.).    This  was 
not  acceded  to :  and  his  Lordship  then  asked  the  jury 
whether  they  thought    the   case  was   proved  against 
White.    They  answered  in  the  negative.     Upon  this, 
the  counsel  for  the  other  defendants  contended  that  all 
the  defendants  were  entitled  to  a  verdict    The  Lord 
Chief  Justice  permitted  the  case  to  proceed ;  and  a 
verdict  was  found  agmnst  Hoyle^  Douglas  and  Withanu 

CrowdeTf  for  the  plaintiff,  in  this  Term,  obtained  a 
rule  calling  on  the  defendants  to  shew  cause  why,  on 
the  payment  of  defendant  WhMs  costs,  the  postea  and 
proceedings  should  not  be  amended  by  striking  out 
White^B  name,  or  why  a  new  trial  should  not  be  had. 
Afterwards,  in  the  same  Term,  C  W.  Wood,  for  the 
defendants  DomgUu  and  WWuany  obtained  a  rule  calling 
on  the  plaintiff  and  the  defendant  WhUe  to  shew  cause 
why  a  verdict  should  not  be  entered  generally  for  the 
defendants,  or  a  new  trial  be  had :  notice  to  be  given  to 
defendant  Doyle. 

The  two  rules  now  came  on  together. 

C.  W.  Wood^  for  defendants  Douglas  and  Witham. 
Sect  37  of  The  Common  Law  Procedure  Act,  1852, 
points  out  the  proper  mode  of  remedying  the  misjoinder 
of  defendants :  that  not  having  been  pursued,  the  case 
stands  as  before  the  statute :  and,  one  of  several  defend- 
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1854.  atits  in  an  action  of  contract  appearing  not  to  be  liable, 
RoBMN  ^  <^<^  fiuls  altogether.  Whatever  shall  be  done,  the 
DoYLB.      defendants  are  entitled  to  costs. 

Crawder  and  WiUei^  for  the  plaintiff.  Firat»  the 
verdict  may  stand  as  against  the  three.  Sect  87  permits 
the  amendment  **  in  case  it  shall  appear  at  the  trial  of 
any  action  on  contract  that  there  has  been  a  miqoinder 
of  defendants  :^  it  does  not  state  whether  this  ought  to 
appear  to  the  sadsfaction  of  the  jury  or  of  the  Judge : 
it  may  be  that  it  was  intended  that  the  jmy  should  find 
simply  against  the  parties  liable.  But,  at  any  rate> 
sect  222  enables  the  Court  to  make  the  amendment 
now.  [  Wigktman  J.  Then  what  was  the  use  of  sect  37  ? 
Cr&mptan  J.  Sect  34  introduces  a  series  of  enactments 
'<  with  respect  to  the  joinder  of  parties  to  actions,'*  down 
to  and  including  sect  40.]  Sect  222  seems  to  be 
added,  in  order  to  comprehend  by  a  general  enactment 
all  cases  not  provided  for  by  the  enactments  under  the 
several  heads  of  Appearance^  &c.  [Grampian  J.  If 
sect  222  were  thus  to  override  the  earlier  sections,  the 
conditions  annexed  to  the  amendment,  in  sect  37,  oould 
not  be  secured.]  No  injustice  will  be  done  to  White,  by 
the  proposed  course :  and  why  should  the  other  three 
be  exempted  from  liability  ? 

O^MaUey,  for  fVhitef  consented  to  the  new  trial,  on 
condition  that  fFhite^s  name  should  be  struck  out,  and 
that  his  costs  should  be  piud. 

J.  H.  Hodgwuy  for  Doyle,  contended  that  all  the 
defendants  were  entided  to  the  costs;  or,  at  least,  to 
the  costs  of  the  rule,  . 
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Per  CuBiAM(a)i     We  can  only  grant  a  new  trial;  1854. 

and  that  most  be  upon  an  undertaking  aa  to  White.  Robson 

Sect  222  clearly  has  no  application  to  a  case  of  mis-  Doylb. 
j<Mnder. 

As  to  CrouHkr^s  rule :  Ordered,  that  the  verdict  be 
set  aside  without  costs  as  to  defendants  Daughu,  WUham 
and  DogUy  and  a  new  trial  be  had,  and  that  defendant 
WIM%  name  be  struck  out,  the  plaintiff  undertaking  to 
pay  JFAtife  his  costs. 

AbXjo  C.W.  Wood's  rule :  Ordered,  that  the  rule  be 
discharged  as  to  the  plaintiff:  and,  as  to  defendant 
WkUtf  that  the  rule  be  discharged,  with  costs  to  be  paid 
by  defendants  Douglas  and  WWiam  to  defendant  White. 

(a)  Lord  Camfbdl  C.  J.,  Cokridjft,  mffhimam  and  Cnm^m  Js. 


In  the  matter  of  a  plaint  in  the  County  Court  Tnetday, 
of  CoBNWAiii  nolden  at  St.  Austell  between 
Richard    Eebkin,    plaintiff,    and    WuxiAii 
Eebkut,  defendant. 


J^INGDONy  m  this  Term,  obuined  a  rule  Nisi  to  A 

rescind  an  order  of  Martin  B.,  made  in  the  vaca-  in  the  oountj 
tion,  for  a  prohibition  in  the  above  plaint.  ^^xmb.Ixo 

recorer  lands 
under  itat  9  &  10  Ftetf.  e.  9&  «.  122. 

On  applieation  for  a  prohibition  br  B,f  It  appeared  thai  B,  held,  as  tenant  to  C.  in  his 
lifetime,  two  fanni,  C  winff  leaseholder  of  the  one,  and  tenant  in  fee  of  the  other.  C 
died ;  and  A,  prodoced  a  will  bj  whieh  he  was  devisee  of  all  CL*b  real  estate,  and  appointed 
•xeentor.  A,  proved  the  wiU»  and  gave  B.  notice  to  quit.  B.  bona  fide  disputed  the  Taiidity 
of  the  will 

Held  I  that  the  restriction  oontabed  in  sect  <58,  as  to  the  Jnrisdiction  of  the  county  court 
when  title  to  corporeal  hereditament  comes  in  question,  applies  to  proceedings  under  sect. 
122.  That  title  to  the  leasehold  could  not  here  come  in  question,  inasmuch  as  the  probate 
was  conclusive  that  the  title  to  that  was  in  A.  But  that  title  to  the  freehold  did  come  in 
qoenion.  And  the  prohibition  went  as  to  the  freehold  fann«  and  wu  reAised  as  to  the  leasehold. 
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1854.  F^m  ^e  aflSdavits  on  both  sides  it  appeared  that 

J^J[J[JJJ  WilUam  Kerkin  and  Richard  Kerhin  were  brothers. 
Kbbkin  ff^iUiam  was  the  elder  son,  and  in  the  lifetime  of  their 
father  had  become  his  tenant  from  year  to  year  of  two 
farms  under  the  value  of  SOL  The  father  was  owner  of 
the  one  farm  in  fee ;  of  the  other  he  was  possessed  for  a 
term  of  years.  The  fieither  died  in  1853;  and  Richard 
Kerkin  produced  a  will  by  which  the  estates  were  both 
bequeathed  to  him^  and  he  was  appointed  executor. 
This  will. was  proved,  on  the  3d  of  March  1853,  in  the 
Archdeaconry  Court  of  ComwalL  Notice  to  quit  was 
given  by  Richard  Kerkin  to  WtJUam  Kerhin:  and»  he 
refusing  to  go  out^  a  summons  was  taken  out  by  Richard 
Kerhin,  under  stat.  9  &  10  VicL  c.  95.  e.  122.,  in  the 
County  Court  of  Cornwall  holden  at  St:  AnstelL  It 
appeared  by  the  affidavits  that  the  validity  of  the  will 
was  bon&  fide  disputed  by  WilUam ;  and  on  that  ground 
Martin  B.  made  the  order  complained  o£ 

Jn  D,  Coleridge  now  shewed  cause.  Stat.  9  &  10  VieL 
c.  95.  s.  58.  provides  that  the  Court  shall  not  have 
cognisance,  inter  alia,  of  any  action  in  which  the  title 
to  any  corporeal  hereditament  shall  be  in  question. 
Here  the  very  point  is,  whether  i9tfftam,  the  heir  at 
law,  or  Richard,  the  devisee,  has  title  to  this  land.  [Lord 
Campbell  C.  J.  The  questioning  the  validity  of  the  will 
does  bring  the  title  of  the  freehold  in  question :  but  the 
leasehold  is  in  the  executor;  and  the  probate  is  conclusive 
as  to  who  is  executor.  The  title  therefore  to  the  lease- 
hold land  cannot  come  in  question  in  the  county  court; 
and  as  to  that  the  prohibition  cannot  go.  As  to  the 
freehold,  as  at  present  advised  I  think  the  order  right] 

Kmgdon,  in  support  of  the  rule,  was  desired  by  the 


▼. 
Kerkin. 
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CoQit  to  confine  his  arguments  to  the  freehold.  Sect  58  I854. 
docs  not  apply  to  proceedings  under  sect.  122.  Sect.  126  keukin^ 
shews  that  questions  of  title  in  such  cases  arc  to  be  tried 
by  the  county  court  judge,  and  that  there  is  a  method 
of  appealing  by  an  action  of  trespass.  [Lord  Campbell 
C.  J.  I  at  present  think  that  sect.  58  docs  restrain  the 
jurisdiction  under  sect  122.  Questions  on  the  validity 
of  devises  are  frequently  of  the  utmost  nicety.  I  can 
hardly  believe  that  the  Legislature  intended  the  county 
court  to  decide  such  a  question  as  that  raised  in  Egerton 
V.  Earl  Brownlaw  (a),  Crompton  J.  The  sections  fol- 
lowing sect  122  seem  to  shew  that  the  Legislature 
contemplates  that  the  county  court  is  to  decide  on 
questions  of  title  as  to  whether  the  landlord  has  a  lawful 
right  to  the  possession :  that  is,  such  questions  as  arise 
from  a  dispute  as  to  whether  the  lease  was  determined, 
or  the  like.  But  it  does  not  contemplate  that  he  is  to 
decide  questions  as  to  whether  the  claimant  has  title  as 
landlord.     Wtghtman  J.  referred  to  Jones  v.  Owen  (ft).] 

Lord  Campbell  C.  J.  For  the  reasons  given  in  the 
course  of  the  argument,  the  plaintiff  is  right  as  to  the 
leasehold,  wrong  as  to  the  freehold ;  and  the  rule  must 
be  accordingly. 

CoLBBiDOB,  WiGHTMAN  and  Crompton  Js.  coucurrcd. 

The  following  rule  was  drawn  up :  "  That  the  order 
o{ Martin  B.,  dated"  &c.,  "be  rescinded  as  respects  the 
leasehold  premises  mentioned  in  the  affidavits  in  the 
said  rule  named ;  and  that  the  rule  be  discharged  as 
respects  the  freehold  premises  in  the  said  affidavits  also 
mentioned." 

(a)  4  H,  L,  Ca.  1.  (6)  5  Z>.  ^  L.  669. 

VOL.   IIL  2    U  E.    &    D. 
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1854. 


CotJCH  against  Steel. 

iitoonnt  nnHE  first  count  of   the    declaration    alleged    that 

onJiigcd  with  defendant,  then  and  still  being  a  subject  of  Her 

w^e^bJl^  Majesty  Queen   Victoria^  was  the  owner  of  a  certain 

iJ^^vesicl  ^^^^^  registered  barque  or  vessel,  called  and  known  as 

as  a  common      The  Persian,  which,  at  the  time  of  the  making  of  the 

■eamaiii  on 

a  specified        agreement,  was  in  port  within  this  realm,  to  wit  in  the 

TOTure  irom  ^^  >« 

and  to  a  iTrifuA  port  ot  Plymouth :  and  plaintiff,  then  being  a  subject  of 
Sat  thoTessel  Her  said  Majesty,  was  then  an  able  bodied  seaman  in 
^meM^tr^  good  health,  duly  registered,  and  had  a  register  ticket, 
pfabtiffbe-       "  -^"^  thereupon  plaintiff  in  his  own  behalf,  and  de- 

cameimwell  fendant  by  one  John  Dams,  the  master  of  the  said 
and  sustained  "^ 

du^o.  barque  or  vessel  of  defendant,  and  the  agent  of  defendant 

Held,  on 

demurrer,  that  in  that  behalf,  made  and  entered  into  an  agreement  in 

the  count  was 

bad,  there        writing,  in  the  form  and  containing  all  the  matters  and 

gaUon'dr    ^  things,  and    made,    entered  into,   signed,  dated  and 

deoelt,  nor  of  attested,  in  all  things,  as  required  in  and  by  the  statute 

wiiStrthat  ^°   ^*'  ^*®®'*  *^*-  •    Whereby  it  was  agreed,  by  and 

the  Tcssel  was  between  plaintiff  and  defendant  (amongst  other  things), 

and  the  law  that  defendant  engaged  plaintiff  to  serve,  and  plaintiff 

not  implyin^^ 

any  such  war-    promised  to  serve,  as  a  seaman  in  and  on  board  the  said 

ranty  from  the    ,  ,  .  .        _  •     «.  , 

relation  of        barque  or  vessel  from  a  certain  place,  to  wit  Pfymauth, 

wemx^  "     to  a  certain  other  place,  to  wit  Aden,  and  firom  the  last 

Thiud^^lant  mentioned  place  to  a  certain  other  place,  to  wit  Calcutta, 

neglected  to 

supply  and 

keep  on  board  the  ressel  a  proper  supply  of  medicines,  whereby  plaintiff's  health  suflered. 

Held,  on  demurrer,  that  stat.  7  &  8  Viet.  e.  1 12.  «.  18.  makes  it  the  duty  of  the  shipowner 
to  have  on  board  such  medicines ;  and  that,  though  the  Act  imposes  a  penalty,  recorerable 
by  a  common  informer,  as  the  specific  punishment  for  the  breach  of  that  duty  as  to  the 
public,  sailors  sustaining  a  private  injury  from  the  breach  of  that  statutable  duty  are 
entitled  to  maintain  an  action  to  recover  damages.    And  that  the  count  was  good. 
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and  from  the  last  mentioned  place  to  a  certain  other  \S54, 
place,  to  wit  England^  for  wages  and  reward  to  be  paid  coucu 
by  defendant  to  plaintiff  in  that  behalf.  That  plaintiff  grcst. 
shipped  himself  on  board,  and  served  on  the  voyage  out, 
and  performed  the  said  agreement  in  all  things  on  his 
part.  *<  Yet  the  defendant  so  carelessly  and  negligently 
managed,  fitted  out  and  equipped  the  said  barque  or 
vessel  that,  by  reason  thereof,  and  of  the  defendant's  neg- 
lect and  de&alt  in  respect  of  the  said  barque  or  vessel, 
the  barque  or  vessel,  at  the  time  of  her  sailing  from 
ffynunUh  aforesaid  and  commencing  the  said  voyage, 
was  wholly  unseaworthy  and  in  a  leaky  and  dangerous 
condition,  and  unfit  to  be  sent  or  to  go  to  sea ;  and,  by 
reason  thereof,  the  plaintiff  was,  during  the  voyage  afore- 
said irom  Flymouth  aforesaid  to  Aden  aforesaid,  and  from 
Aden  aforesaid  to  Calcutta  aforesaid,  unable  to  sleep  in 
his  hammock,  and  was  continually  wet;  and  thereby, 
and  by  reason  of  the  excessive  and  unreasonable  labour 
which  the  plaintiff  was  then,  during  all  the  voyage 
aforesaid,  compelled,  in  consequence  of  the  unseaworthy, 
leaky  and  dangerous  condition  of  the  said  barque  or 
vessel,  to  undergo,  the  plaintiff,  during  the  said  voyage," 
became  sick  &c 

Second  count  That,  whilst  defendant  was  such  owner 
of  the  said  barque  or  vessel  as  aforesaid,  and  before  and 
at  the  commencement  and  during  all  the  continuance  of 
the  said  voyage,  and  after  the  making  of  the  said  agree- 
ment, and  whilst  plaintiff  served  on  board  of  the  said 
barque  or  vessel  as  such  seaman,  and  under  the  said 
agreement,  the  defendant  neglected  to  provide  or  keep, 
and  made  default  in  providing  and  keeping,  on  board 
the  said  barque  or  vessel  a  sufficient  and  proper  supply 
of  medicines  and  medicaments  suitable  to  accidents  and 

2  D  2 
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1854.  diseases  arising  on  sea  voyage  :  whereby,  and  by  reason 
Couch  of  such  last  mentioned  neglect,  plaintiff  was  unable  to 
Stebl.  ^^  cured  of  his  said  sickness  on  board  of  the  said  barque 
or  vessel,  and  suffered  great  pain  &c. 

Demurrer  to  both  counts.     Joinder. 

The  case  was  argued  in  last  Michaelmas  Term  (a). 

71  K.  KingdoUy  for  the  defendant.  As  to  the  first 
count.  No  duty,  such  as  that  which  seems  to  be  insisted 
upon,  results  from-the  agreement  set  out  in  the  declara- 
tion. It  is  not  alleged  that  the  defendant  knew  of  the 
unseaworthiness;  and  the  plaintiff  took  upon  himself 
the  risk  as  to  the  state  of  the  vessel.  Indeed  it  does 
not  appear  but  that  the  plaintiff  knew  of  the  state  of 
the  vessel,  and  made  his  contract  for  wages  accordingly. 
The  case  is  like  Seymour  v.  Maddox  (i),  where  a  duty 
on  the  part  of  the  owner  of  a  theatre,  to  provide  for  the 
floor  of  theatre  being  secure,  was  alleged  as  resulting 
from  his  having  engaged  the  party  to  perform  at  the 
theatre :  but  the  Court  refused  to  treat  the  allegation  of 
duty  as  a  substantive  averment  of  fact,  and,  being  of 
opinion  that  no  such  duty  resulted  from  the  relation  of 
the  parties,  held  that  no  action  lay  for  damages  resulting 
from  the  insecure  state  of  the  floor.  So  in  Priestley  v. 
Fowler  {c)  it  was  alleged  that,  defendant  having  directed 
plaintiff^  as  his  servant,  to  carry  goods  in  a  certain  van, 
it  became  defendant's  duty  to  take  care  that  the  van 
was  in  a  proper  slate  of  repair ;  and  the  plaintiff  com- 
plained of  injury  resulting  to  him  from  the  improper  state 
of  the  cart :  but  it  was  heI4  that  the  action  did  not  lie, 

(a)  Naoember  15  and  16,  1853,  before  Lord  Campbell  Q,  J..  Coleridge 
Rnd   Wightman  Js. 

{h)  If)  Q.  B.  326.  (c)  3  M.  «•  W.  J. 
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nosach  duty  resulting  from  the  relation  of  the  parties.        1854. 
Here  there  is  not  even  an   express  allegation  of  the        couch 
duty.     The  case  of  Hutchinson  v.  York,  NewcdstU  and        Steel. 
Berwick  Railtoay  Company  (a)  is  also  in  favour  of  de- 
fendant 

The  second  count  is  founded  on  stat.  7  &  8  Viet 
c.  112.  s.  18.,  which  enacts:  'Uhat  every  ship  navigating 
between  The  United  Kingdom  and  any  place  out  of 
the  same  shall  have  and  keep  constantly  on  board  a 
sufficient  supply  of  medicines  and  medicaments  suitable 
to  accidents  and  diseases  arising  on  sea  voyages,"  ac- 
cording to  the  scale  issued  by  the  Admiralty.  But  that 
section  imposes  a  penalty  for  default;  and  sect  62 
prescribes  the  mode  of  recovering  the  penalties.  This 
is,  therefore,  a  new  right  created  by  statute,  with  a 
specific  remedy :  and  no  action  at  the  suit  of  an  indivi- 
dual can  be  brought  in  respect  of  such  a  right  (The 
Court  then  called  on  the  other  side.) 

C.  Milwardy  contra.  As  to  the  first  count  The 
language  of  Parke  and  Martin  Bs.,  in  the  House  of 
Lords,  in  Gibsmi  v.  Small {b)^  is  in  favour  of  the  exist- 
ence of  a  legal  duty  of  the  owner  towards  the  mariners 
to  provide  that  the  ship  be  fitted  for  the  voyage  at  its 
commencement  [Lord  Campbell  C  J.  Do  they  put 
it  on  the  footing  of  warranty  ?]  The  action  here  may 
be  considered  to  be  in  tort,  as  in  Levy  v.  Langridge  (c). 


(a)  SJ?4eA.343. 

{h)  4  J7.  L.  Ca-  353.  370, 404.,  in  Dom.  Proc. :  affirming  the  Judgment 
of  Exch.  Ch.  in  Small  y.  Gifrton,  16  Q.  ^B.  141,  which  revened  the  judg- 
ment of  Q.  B.  in  Small  v.  Gibion,  \6  Q.  B,  128. 

(r)  4  Af.  4*  IT.  337.»  in  Exch  Ch.,  affinning  the  judgment  of  Exch. 
in  Langnd9$  ▼.  Ltvi,  2  M.^  ff.  519. 
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1854.        ^^^  American  law  seems  to  take  the  duty  for  granted ; 

Couch        Al^wie  and  Pollock's  Compendium  of  the  law  of  Merchant 
^'  Shipping,  p.  87,  note  (i).  The  case  cannot  be  determined 

from  the  analogy  of  the  law  of  master  and  servant,  or 
employer  and  employee,  generally ;  and  therefore  such 
cases  as  Seymour  v.  Maddax  (a),  Priestiey  v.  Fowler  {b) 
and  Wigmore  v.  Jay  (c)  are  inapplicable*  The  servant, 
and  the  party  employed,  may  generally  examine  that  on 
which  they  are  to  be  employed:  a  seaman  can  hardly 
be  presumed  to  have  similar  opportunities  of  examinyig 
the  ship.  [Coleridge  J.  Is  there  anything  in  Liord 
Tenterden^s  work  warranting  the  doctrine  ?]  He  points 
out  generally  the  seaman's  right  to  be  protected  by  the 
owner  (cf) ;  and  the  right  is  indeed  to  be  implied  from 
the  statutes  passed  for  the  purpose  of  enforcing  the 
details  of  the  owner's  duty. 

As  to  the  second  count  Sect  18  of  stat  7  &  8  Vict. 
c.  112.  gives  only  a  cumulative  remedy:  the  common 
law  engrafts  the  right  of  action  upon  the  statutory  pro- 
vision, which  is  further  regulated  by  stat.  13  &  14  Vict 
c.  93.  8.  66.,  &c. 

7.  K.  Kingdon^  in  reply,  was  desired  by  the  Court 
to  confine  his  argument  to  the  second  count.  The 
duty  is  not  one  at  common  law,  but  created  by  statutes 
which  attach  a  penalty  to  the  infringement  of  the  duty. 
[Coleridge  J.  But  is  that  penalty  any  satis&ction  to  the 
party  grieved?]  It  may  be:  the  Court  which  awards 
the  penalty  may,  by  sect  62  of  stat  7  &  8  Vict  c.  112., 
in  its  discretion  direct  that  half  the  penalty  be  paid  to 

(a)  16  Q.  B.  326.  (b)  3  M,  $-  IT.  1. 

(c)  5  Exch.  354. 

(d)  Abbott  on  Shipping,  p.  174  (8th  cd.  by  Shee). 
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the  infonner,  which  discretion  was  probably  intended  to  1854. 

be  exercised  where  the  informer  was  the  party  grieved.  codck 

[Coleridge  J,    Even  then  there  can  be  but  one  informer,  Stul. 
whilst  the  whole  crew  may  be  aggrieved.] 

Lord  Campbell  C.  J.  The  Court  will  take  time  to 
consider  what  judgment  is  to  be  given  on  the  second 
ooant:  but  we  will  dispose  of  the  first  count  now. 

The  first  count  discloses  nothing  more  than  that  the 
plaintiff  had  embarked  as  a  seaman  on  the  defendant's 
vessel;  that  the  vessel  was  not  seaworthy  but  leaky;  in 
consequence  of  which  the  plaintiff  became  wet  and  ill. 
It  seems  to  me  that  this  discloses  no  contract  or  legal 
duty  of  which  there  has  been  a  breach,  the  subject  of  an 
action*  For  aught  that  appears  on  this  count,  the  de- 
fendant may  have  been  perfectly  ignorant  of  the  defects 
in  the  vessel,  whilst  the  plaintiff  may  have  examined  the 
vessel  before  he  engaged  himself,  and  have  known  her 
state  well  Or  it  may  be  that  both  parties  were  aware 
of  it,  and  that  it  was  their  intention  that  the  seaman 
should  work  and  fare  the  harder,  and  have  that  considered 
in  his  wages.  There  being  no  allegation  of  a  scienter, 
if  we  held  the  defendant  liable  on  this  count,  we 
must  h<dd  a  shipowner  always  liable  to  an  action  firom 
every  seaman,  if,  firom  any  accident,  a  butt  having 
started  or  the  like,  the  ship  was  not  seaworthy.  No 
such  action  has  ever  been  brought :  this  is  a  case  of  the 
first  impression,  in  support  of  which  neither  a  decision 
nor  even  a  dictum  has  been  brought  to  our  notice ;  nor 
has  any  legal  principle  been  urged  in  its  support.  Mr. 
MUward  has  referred  to  some  expressions  used  by 
Parhe  6.  in  Gibson  v.  Small  (a);  but  tbcy  do  not  at  all 

(a)  4  H.  L,  Ca,  404. 
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1854.       warrant  the  position  that  there  is  an  implied  contract 

Couch       with  every  seaman  that  the  vessel  is  seaworthy,  and  that 

Steel.       ^^  ^^  ^^  not  an  action  will  lie.     Then,  on  the  other  hand, 

Priestley  v.  Fowler  (a)  seems  to  me  in  principle  to  be  the 

same  case  as  this,  and  to  establish  that  there  is  no  such 

contract 

Coleridge  J.  I  am  of  the  same  opinion.  It  is  not 
necessary  to  say  how  the  case  would  be  if  there  were 
fraud  or  concealment.  For  on  this  record  there  is 
merely  a  contract  to  sail  on  a  specific  voyage ;  and  there* 
is  no  allegation  of  any  fraud  or  moral  wrong.  The  state 
of  the  ship  may  have  been  such  that  the  defendants 
and  the  master  may  with  perfect  bona  fides  have  believed 
her  to  be  seaworthy  though  she  was  not.  The  plaintiff 
therefore  must  rely  on  a  general  principle,  that  in  all 
such  cases  there  is  an  implied  contract  that  the  vessel 
is  seaworthy.  1  think  it  is  enough  to  say  that  we  are 
now  giving  judgment  in  the  year  1853,  and  that  no 
such  action  as  this  has  ever  been  maintained,  though,  if 
there  were  such  a  contract  implied,  there  must  have 
been  numerous  instances  in  which  the  facts  would  have 
supported  such  an  action.  The  only  authority  relied 
on  were  the  dicta  in  Gibson  v.  Small  (b):  but  these 
were  used  with  reference  to  the  law  of  marine  insurance ; 
and  that  is  a  branch  of  the  law  having  no  analogy  to 
that  of  the  law  of  contract  between  shipowner  and 
sailor.  There  are  many  doctrines  which  prevail  in  that 
contract,  uberrimse  fidei,  between  insurer  and  assured, 
which  have  no  place  in  any  other  branch  of  the  law. 
This  is  in  truth  a  contract  between  master  and  servant, 

(a)  3  M.  4-  ;r.  1,  (6)  4  H,L.  Co,  370,  404. 
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and  is  to  be  decided  on  the  principles  applicable  to  that        1854. 
relation. 


WiGHTMAN  J.  There  is  no  allegation  that  the  defend- 
ant knew  of  the  state  of  the  vessel ;  and  the  count  is 
founded  entirely  on  an  implied  warranty  that  the  vessel 
was  seaworthy.  There  is  no  authority  that  such  a 
warranty  is  implied.  The  action  is  of  the  first  impres* 
sion,  founded  only  on  some  dicta  in  Gibson  v.  Small  (a\ 
It  is  enough  that  these  are  but  obiter  dicta,  and  certainly 
not  an  authority  for  supporting  the  action,  when  we 
consider  the  innumerable  instances  in  which  the  cause 
of  action,  if  it  was  one,  must  have  occurred.  If  any  cases 
are  in  point,  they  are  Seymour  v.  Maddox  (b)  and  Priestley 
V.  Fmoler  (c) ;  for  this  is  a  case,  in  substance,  of  master 
and  servant* 

As  to  the  second  count.  Cur.  adv.  vult 

Lord  Campbell  C.  J.,  in  this  Term  (January  18th), 
delivered  the  judgment  of  the  Court 

The  declaration  in  this  case  contained  two  counts,  to 
each  of  which  the  defendant  demurred.  In  the  first 
count  the  plaintifi^  alleged  that  the  defendant  was  owner 
of  a  vessel  called  T/ie  Persian;  and  that  the  plaintiff 
^rced  with  the  defendant  to  serve,  and  that  he  did 
serve,  as  a  seaman  on  board  the  vessel,  on  a  voyage 
from  England  to  Aden  and  Calcutta ;  and  that  the  de- 
fendant so  n^ligently  fitted  out  and  equipped  the  vessel, 
that,  by  reason  of  such  neglect,  she  was  unseaworthy, 

(a)  4  U.  L.  Ca  370,  404.  (6)  16  Q.  B,  326. 

(c)  3  A/.  4-  #f.  1. 


Couch 

▼. 
Stebl. 


▼. 
Stbxl. 
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1854.  whereby  the  plaintiff  became  sick  and  injured  in  his 
qqjjq^  health.  In  the  second  count  the  plaintiff  alleged  that, 
before  and  at  the  commencement  and  during  the  con- 
tinuance of  the  voyage,  the  defendant,  being  the  owner 
of  the  ship,  neglected  to  provide  a  proper  and  sufficient 
supply  of  medicines  suitable  to  diseases  arising  in  sea 
voyages,  and  that  by  reason  of  such  neglect  the  plaintiff 
was  unable  to  be  cured  of  his  said  sickness,  and  suffered 
great  pain.  At  the  close  of  the  aigument  we  expressed 
our  opinion  with  respect  to  the  first  count  to  be  in 
favour  of  the  defendant;  but  we  reserved  our  judgment 
as  to  the  second,  as  we  wbhed  to  look  more  particularly 
at  the  Acts  of  Parliament  and  such  authorities  as  might 
be  found  to  bear  upon  the  question  raised  by  that  count 
There  is  no  allegation,  in  terms,  in  the  second  count 
of  any  duty  on  the  part  of  the  defendant  to  supply  medi- 
cines for  the  use  of  the  ship's  company ;  but  the  plaintiff 
relied  upon  the  obligation  cast  upon  the  defendant  by 
the  18th  section  of  stat  7  &  8  Vict  c.  112.,  by  which 
it  is  enacted  "  that  every  ship  navigating  between  the 
United  Kingdom  and  any  place  out  of  the  same  shall 
have  and  keep  constantly  on  board  a  sufficient  supply  of 
medicines  suitable  to  accidents  and  diseases  arising  on 
sea  voyages,  in  accordance  with  the  scale"  which  shall 
be  issued  by  the  Admiralty  and  published  in  the  London 
Gazette;  ^*  and  in  case  any  default  shall  be  made  in  pro- 
viding and  keeping  such  medicines,"  '*  the  owner  of  the 
ship  shall  incur  a  penalty  of  20L  for  each  and  every 
default:"  and,  by  sect  62,  it  is  enacted  that  the  penalty 
may  be  recovered  "at  the  suit  of  any  person."  and,  when 
recovered,  shall  be  applied  in  part  to  the  informer,  and 
the  residue  to  The  Seaman's  Hosptal  Society.  By  stat 
13  &  14  Vict  c.  93.  5.  64.  the  duty  of  issuing  a  scale  of 
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medicines  is  trausferred   from   the  Admiralty   to  the        i854. 
Board  of  Trade;  and,  by  sect  66,  the  Board  of  Trade       c^^ 
and  local  marine  boards  may  appoint  proper  medical 
inspectors  to  inspect  the  medicines  required  to  be  on 
board.     Were  it  not  for  the  penalty  to  which  the  owner 
of  a  ship  is  subjected  for  not  providing  and  keeping  on 
board  a  supply  of  medicines,  it  seems  clear  that  the 
action  would  be  maintainable.    The  enactment  provides 
a  benefit  for  the  seamen ;  and,  according  to  the  plaintiff's 
allegations  in  the  second  count,  the  defendant  has  vio- 
lated this  enactment;  and  thereby  the  plaintiff,  being  a 
seaman  on  board,  was  deprived  of  that  benefit,  and  his 
health  was  injured.     The  general  rule  is  that,  *^  where 
a  man  has  a  temporal  loss,  or  damage  by  the  wrong  of 
another,  he  may  have  an  action  upon  the  case,  to  be  re- 
paired in  damages;"  Cam.  Dig.  AcHan  upon  the  Case  (A). 
The  statute  of  We$tm.  2.  (1  stat  13  Ed.  1.)  c.  50.  gives 
a  remedy  by  action  on  the  case  to  all  who  are  aggrieved 
by  the  ne^ect  of  any  duty  created  by  statute.     See 
2d  but  486.  And  in  Cam.  Dig.^  AcHan  upon  Statute  (F)^ 
it  is  laid  down  that,  **\u  every  case,  where  a  statute 
enacts,  or  prohibits  a  thing  for  the  benefit  of  a  person, 
he  shall  have  a  remedy  upon  the  same  statute  for  the 
thing  enacted  for  his  advantage,  or  for  the  recoropence 
of  a  wrong  done   to  him   contrary  to   the  said  law." 
Therefore  the  simple  enactment  requiring  the  supply  of 
medicines  would  have  entitled  the  plaintiff  to  an  action, 
in  the  same  manner  as  if  the  obligation  had  been  im- 
posed by  the  common   law,    or  had    been  expressly 
included  in  the  ship's  articles.     However,  sect.  18  of 
Stat.  7  &  8  Fu;^.  c.  112.,  which  creates  the  duty,  also 
makes  the  party  who  ought  to  perform  it  liable  to  a 
penalty  for  non-performance,  to  be  recovered  at  the  suit 
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1854.  of  any  person,  and  to  be  applied,  in  part  to  the  informer 
^CoucH        *^"^  *^®  residue  to  The  SeamarCs  Hospital  Society.     The 

Stkel  penalty  being  annexed  to  the  offence  in  the  very  clause 
of  the  Act  creating  it,  no  indictment  or  other  proceed- 
ing could  be  taken  against  the  person  making  default 
for  the  mere  breach  of  the  duty  cast  upon  him  by  the 
Act  The  duty  being  one  of  a  public  nature,  the 
defaulter  would  be  subject  by  the  common  law  to  an 
indictment  for  a  breach  of  it,  except  for  the  particular 
mode  of  punishment  by  a  penalty  prescribed  by  the 
Act.  As  far  as  the  public  wrong  is  concerned,  there  is 
no  remedy  but  that  prescribed  by  the  Act  of  Parliament. 
There  is,  however,  beyond  the  public  wrong,  a  special 
and  particular  damage  sustained  by  the  plaintiff  by 
reason  of  the  breach  of  duty  by  the  defendant,  for 
which  he  has  no  remedy  unless  an  action  on  the  case  at 
his  suit  be  maintainable :  and  the  question  is,  whether 
the  penalty  annexed  to  the  offence  concludes  the  plain- 
tiff who  has  sustained  a  special  and  particular  damage, 
as  well  as  the  public,  though  no  part  of  the  penalty  is 
payable  to  him.  If  the  performance  of  a  new  duty 
created  by  Act  of  Parliament  is  enforced  by  a  penalty, 
recoverable  by  the  party  grieved  by  the  non-performance, 
there  is  no  other  remedy  than  that  given  by  the  Act, 
either  for  ttie  public  or  the  private  wrong;  but, 
by  the  penalty  given  in  the  Act  now  in  question  (stat 
7  &  8  Vict  c,  112.),  compensation  for  private  special 
damage  seems  not  to  have  been  contemplated.  The 
penalty  is  recoverable  in  case  of  a  breach  of  the  public 
duty,  though  no  damage  may  actually  have  been  sus- 
tained by  anybody ;  and  no  authority  has  been  cited  to 
us,  nor  are  we  aware  of  any,  in  which  it  has  been  held 
that,  in  such  a  case  as  the  present,  the  common  law 
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right  to  maintain  an  action  in  respect  of  a  special  1854. 
damage  resulting  from  the  breach  of  a  public  duty  Coucu 
(whether  such  duty  exists  at  common  law  or  is  created  stkV.u 
by  statute)  is  taken  away  by  reason  of  a  penalty,  recover- 
able by  a  common  informer,  being  annexed  as  a  punish- 
ment for  the  non-performance  of  the  public  duty.  In  a 
case  cited  in  1  RoL  Ab.  106,  Action  sur  Case  (M)  pi.  16., 
it  appears  to  have  been  held  that  a  person  having  without 
the  King's  licence  imported  cards  into  Eriglandy  contrary 
to  Stat  3  £.  4  (a).,  he  was  not  liable  to  an  action  at  the 
suit  of  one  to  whom  the  King  had  granted  a  licence  to 
import  cards,  paying  rent  to  the  King,  and  who  alleged 
that  be  was  thereby  disabled  from  paying  his  rent ;  as 
the  statute  provides  that  the  cards  unlawfully  imported 
were  forfeited,  and  the  remedy  given  by  the  statute 
ought  to  be  pursued.  There,  however,  the  prohibition 
does  not  seem  to  have  been  intended  for  the  benefit 
of  the  person  to  whom  the  licence  was  granted,  and 
the  damage  which  he  sustained  may  have  been  consi- 
dered as  too  remote.  The  case  of  Stevens  v.  Jeacocke  (ft) 
is  clearly  distinguishable  from  the  present :  no  duty  was, 
by  the  statute  in  that  case,  imposed  upon  the  defendant: 
be  was  only  prohibited  under  a  penalty  from  exercising 
the  right  of  fishing  to  the  extent  he  had  it  at  the  com- 
mon law.  He  was  not  bound  to  perform  any  particular 
duty  created  by  the  Act,  but  to  forbear  to  do  that 
which  but  for  the  Act  he  might  have  done.  The 
cases  cited  as  authorities  for  that  decision  are  not 
applicable  to  the  present  case.  In  Underhill  v.  jE'/A- 
camhe  (c)  it  was  held  that,  where  highway  rates  were 

(a)  C  4.  (fr)  \\Q,  B,  731.  (c)  M'Cltl  ^  Y.  450. 
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1854.  payable  by  the  provisioDS  of  a  statute  which  prescribed 
CoocH  *  particular  mode  for  their  recovery,  that  mode  only 
^^^  could  be  pursued.  And  in  Doe  dem.  The  Bishop  of 
Bochester  v.  Bruges  (a)  it  was  held  that,  a  statute  having 
prescribed  a  particular  mode  for  the  recovery  of  an 
equivalent  for  land  tax  redeemed,  no  other  mode  could 
be  adopted  for  enforcing  the  payment  of  the  equivalent 
In  the  present  case,  if  the  statute  had  prescribed  a 
particular  mode  by  which  a  person  sustaining  actual 
damage  by  reason  of  a  breach  of  the  duty  imposed  by 
the  statute  was  to  recover  compensation,  undoubtedly 
that  mode  only  could  be  adopted ;  but  stat  7  jr  8  Vict 
c  112.  has  made  no  provision  for  compensation  to  a 
person  sustaining  special  damage  by  reason  of  a  breach 
of  the  duty  prescribed  by  the  Act ;  nor  are  there  any 
words  taking  away  the  right  which  the  injured  party 
would  have  at  common  law  to  maintain  an  action  for 
special  damage  arising  from  the  breach  of  a  public  duty; 
the  penalty  given  by  the  statute  being  applicable  only 
to  the  public  wrong,  and  not  the  private  damage. 
In  the  case  of  Bowmnff  v.  Ooodcbild  (6)  an  action  upon 
the  case  was  held  to  be  maintainable  against  a  deputy 
postmaster  for  a  breach  of  duty  in  not  delivering  a  post 
letter  as  required  by  stat.  9  Ann.  c  10.,  though  he  was, 
by  the  same  statute,  liable  to  a  penalty  for  detaining 
letters  (c).  The  objection  was  taken,  but  overruled, 
the  Court  being  of  opinion  that,  though  the  duty  was 
created  by  statute,  the  action  lay  at  common  law.  In 
that  case,  as  in  this,  the  penalty  was  recoverable  by  a 
common  informer,  and  not  by  the  party  grieved. 

(a)  \  B.^  Ad,  847,  {h)  %  W.  BL  906. 

(c)  S«e  wet.  40. 
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Upon  principle  then,  as  well  as  upon  authority,  as  hi  1854. 
as  we  have  been  able  to  find  any  upon  the  point,  we  couch 
think  the  second  count  is  miuntainable,  and  that  the  steki.. 
plaintiff's  right,  by  the  common  law,  to  maintain  an 
action  on  the  case  for  special  damage  sustained  by  the 
breach  of  a  public  duty  is  not  taken  away  by  reason  of 
the  statute  which  creates  the  duty  imposing  a  penalty 
recoverable  by  a  common  informer  for  neglect  to  perform 
it,  though  no  actual  damage  be  sustained  by  any  one. 
The  multiplication  of  vexatious  actions,  which  was  to 
be  apprehended  if  we  had  not  held  that  the  first  count 
of  the  declaration  was  insuflScient,  cannot  arise  firom  our 
supporting  the  second;  for  the  plaintiff  cannot  recover 
upon  it  without  proving  that  the  medicines  required  by 
the  Board  of  Trade  were  not  supplied,  and  that  thereby 
his  health  suffered ;  and  upon  such  proof  it  is  fit  that  he 
should  have  a  compensation  in  damages. 

Judgment  for  the  defendant  on  the  first  count, 
and  for  the  plaintiff  on  the  second. 
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The  Governors  of  the  Russell  Institution, 
appellants,  and  The  Vestrymen  of  the  joint 
Parishes  of  St.  Giles  in  the  Fields  and 
St.  George  Bloomsbury,  respondents. 


prrapecms,  appeal  having  been  served,  a  case  was  i 
^ul^^rj  of  parties  and  the  order  of  Erie  J.,  un 


^HE   Governors  of   The  Russell  Institution  having 
been  rated,  as  after  stated,  appealed :  and,  notice  of 

stated,  by  consent 
under  stat.  12  &  13 
Fict.  c,  45.  s.  11.     The  case,  so  far  as  material  to  the 
points  discussed,  was  as  follows. 

The  rate  appealed  against  is  a  rate  for  the  relief  of  the 
poor  of  the  parishes  of  Saint  Giles  in  the  Fields  and 
Saint  George  Bloomsbury^  in  Middlesex^  jointly  made  by 
periodicarpub-  the  Vestrymen  of  the  joint  vestry  of  the  said  parishes,  by 
fertur^°on  vi'^^®  of  an  Act  passed  &c.  (11  6?.  4  &  1  »:  4.  c.  x., 
local  and  personal,  public,  "  For  tl^e  better  regulation  of 
the  affairs  of  the  joint  parishes  of  Saint  Giles  in  the 
Fields  and  Saint  George  Bloomsbury^  in  the  county  of 


Inttitution 
was  founded, 
according  to 
the 
for 

tion  of  a  library 
of  works  in 
ancient  and 
modern  litera- 
ture, tbe  es- 
tablishment of 
a  reading  room 

{)rovidecrwith 
breign  and 
English  jour- 
nals and  other 


for  lectures  on 
literary  and 
scientific  sub- 
jecu.  The 
funds  were 
raised  by 
shares  which 
were  trans- 
ferable and  made  the  shareholders  proprietors,  by  annual  subscriptions  from  the  pro- 
prietors, and  by  other  annual  subscriptions  which  entitled  the  subscnbers  to  the  privileges 
of  proprietors.  The  library  consisted  of  about  18,000  volumes:  reviews  and  otner 
periodicals,  books  of  reference,  directories,  mining  and  railway  Journals,  railway  time- 
tables  and  newspapers,  were  taken  in.     The  privilege  of  usine  all  these  was  confined  to  the 

ftroprtetors  and  subscribers.  Lectures  were  delivered  on  subjects  connected  with  science, 
iterature  and  the  arts,  to  which  the  public  were  admitted  on  payment,  but  which  the 
proprietors  and  subscribers  might  attend  without  payment.  The  Society  possessed  buildings 
comprising  a  library,  a  theatre  or  lecture  room,  and  a  news  room,  all  applied  to  the  purposes 
of  the  Institution,  some  money  in  the  funds,  and  some  other  buildings  which  were  let  off, 
and  for  which  they  received  rent.  All  the  income  was  applied  to  defraying  the  expences 
of  the  Institution.  No  dividend,  gift,  division  or  bonus,  m  money  or  otherwise,  could,  by 
the  rules  of  the  Society,  be  made  unto  or  between  any  of  tbe  members.  The  barrister,  under 
Stat.  6  &  7  Vict  c.  36.  s.  2.,  certified  that  the  Society  was  entitled  to  the  benefit  of  that  Act. 
Held :  that  it  was  not  so  entitled,  as  not  beinff,  within  the  meaning  of  sect  1,  a  **  society 
instituted  for  purposes  of  science,  literature,  or  the  fine  arts  exclusively." 


XVIL  VICTOEIA. 


417 


JUkUkiex,  and  of  the  separate  parishes  of  Saint  GUes  in 
the  Fields  and  Saint  Ckorge  Bloomsbury  m  the  same 
counly"):  whereby  the  vestrymen  of  the  said  joint  vestry 
are  empowered  to  make  rates  for  defraying  the  ezpences 
of  relieving,  maintaining,  employing  and  managing  the 
poor  of  the  said  parishes  jointly,  and  all  other  ezpences 
connected  therewith  relating  thereto,  upon  the  several 
tenants  or  occupiers  of  all  lands,  houses,  buildings,  tene- 
ments and  hereditaments  within  the  said  parishes,  or 
either  of  them;  to  be  allowed  and  confirmed  by  two  or 
more  justices  of  Middlesex. 

The  rate  in  question  was  made  on  28th  October 
1852y  and  was,  on  the  same  day,  duly  allowed  and 
confirmed. 

In  and  by  this  rate  the  Governors  of  The  Russell 
Institution  are  assessed  as  below. 


1854. 

Russell 

Institution 

▼. 

Vestry  of 

St.  Giles. 


ToMBlQrooeiqikr. 

Number. 

BatMbleyaliM. 

Amount  of  rate  at 
13d.  in  the  poond. 

FiftjflTe. 

£166 

£8  Ite.  KM. 

The  property  in  respect  of  which  they  are  so  assessed 
is  called  The  Russell  Institution^  and  is  situate  in  Great 
Coram  Street  in  the  said  parish  of  Saint  George  Bhoms- 
bury,  and  comprises  a  library,  a  theatre  or  lecture  room, 
and  a  news  room  occupied  by  them  for  the  purpose  of 
such  Institution,  and  a  residence  for  the  librarian, 
having  a  separate  entrance,  but  under  the  same  roof,  and 
communicating  internally  with  the  other  parts  of  the 
building.  The  building  also  comprises  some  baths  and 
wine  cellars :  but  these  are  distinct  firom  the  Institution, 
and  are  let  ofl^,  the  rents  forming  part  of  the  income  of 

YOL.  in.  2  E  B.  &  B. 
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1854.       the  Institution;  and  the  tenants  are  separately  assessed 
RuBSELL     *°  ^*^®  ^^  "^te-     Th®  premises  are  held  for  the  residue 
Iw«TiTOTioN   ^f^  i^^  j^jpjjj  of  years,  at  a  small  ground  rent. 
St^e^         The  notice  of  the  grounds  of  appeal  stated  in  sub- 
stance that,  by  virtue  of  stat.  6  &  7  Fict.  c.  36.  (the 
Literary  society  exemption  Act),  the  appellants  are  not 
liable  to  be  assessed  to  the  said  rate  in  respect  of  the 
part  of  the  building  so  occupied  by  them ;  the  barrister 
referred  to  in  the  said  Act  having  certified  that  this 
Society  is  entitled  to  the  benefit  of  the  said  Act:  and 
that  the  said  rate  ought  to  be  altered  or  amended  by 
assessing  the  appellants  at  the  sum  of  25L  only,  as  here- 
tofore, for  the  part  of  the  said  building  which  is  occupied 
by  the  librarian  as  his  residence. 

This  Society  was  instituted  in  1808 :  and  its  objects 
are  stated  in  the  original  prospectus,  firom  which  the 
following  are  extracts. 

**  The  objects  of  the  Institution  are  the  gradual 
formation  of  a  library  consisting  of  the  most  useful 
works  in  ancient  and  modem  literature,  including  in 
the  latter  foreign  as  well  as  English." 

«The  establishment  of  a  reading  room  provided 
with  the  best  foreign  and  English  journals,  and  other 
periodical  publications  deserving  of  attention  and  en- 
couragement" 

*<  And  an  Institution  for  lectures  on  literary  and 
scientific  subjects." 

**  The  utility  of  lectures  is  suflBciently  obvious.  The 
design  of  those  to  be  delivered  at  this  Institution  will 
be,  to  afford  useful  instruction  rather  than  popular 
entertainment  All  that  is  proposed  to  be  done  at 
the  onset  is,  to  provide  an  apartment  suitable  for  the 
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paipose.    It  will  be  matter  for  subsequent  consideration,       1854» 
whether  the  success  of  the  establishment  will  justify  the      Rombll 
assignment  of  regular  stipends  to  the  lecturers,  and  Institution 
whether  such  a  measure  will  be  necessary:   but  it  is    ^^^^^ 
proposed  that  persons  desirous    of  taking   advantage 
of  the  lectures,  and  not  being  proprietors,  shall  pay 
for  each  course   a  distinct  subscription,  the  amount 
of  which  may  be  regulated  by  the  committee  in  con- 
junction with  the  lecturer." 

The  building  was  not  erected  by  the  Society,  but  was 
purchased  by  them  of  the  builder :  and  the  cost  thereof 
with  the  fittings  was  9000/.,  or  thereabouts ;  which,  with 
the  funds  for  supporting  the  Institution,  was  raised  by 
shares  of  twenty  five  guineas  each,  and  is  now  the 
property  of  the  present  holders  of  such  shares.  Some 
shares  have  become  forfeited,  and  from  time  to  time 
have  been  resold  for  the  benefit  of  the  Institution.  The 
shares  are  transferable:  and  the  present  price  is  much 
below  the  original  subscription.  Persons  who  are  not 
shareholdera  may  and  do  become  annual  subscribers, 
and,  by  reason  of  their  subscriptions,  are  personally 
entitled  to  the  privileges  of  proprietors.  The  members 
of  the  Institution  and  the  annual  subscribers  at  the 
present  time  amount  to  about  four  hundred ;  and  the 
privilege  of  resorting  to  and  using  the  establishment  is 
confined  to  them,  excepting  as  to  the  admission  to 
lectures  as  hereinafter  mentioned. 

The  tibraiy  contains  about  18,000  volumes  of  works  in 
evety  department  of  literature  and  science,  for  the  use  of 
the  proprietors  and  subscribers.  The  principal  reviews, 
magasines  and  other  periodicals  are  taken  in,  together 
with  books  of  reference,  directories,  the  mining  and 
nulway  journals,  and  railway  time  tables.  The  news 
2  B  2 
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room  is  supplied  with  twentj  four  daily  and  some  of 
'  the  weekly  newspapers :  some  are  filed ;  the  others  are 
sold  at  a  reduced  price  for  the  benefit  of  the  Institution. 
Lectures  are  delivered  during  the  season  on  various 
subjects  connected  with  science,  literature  and  the  arts: 
and  the  public  are  invited  to  attend  them  by  advertise- 
ment in  the  newspapers.  Some  of  the  lecturers  lecture 
gratuitously;  and  others  are  paid  out  of  the  funds  of  the 
Institution.  Proprietors  and  annual  subscribers  are 
admitted  to  all  the  lectures.  Persons  who  are  neither 
proprietors  nor  annual  subscribers  may  be  admitted  to 
any  of  the  lectures  on  paying  for  their  admission.  In 
1851  and  1852  several  soirees/  or  evening  meetings, 
were  held.  At  these  meetings  paintings^  pieces  of 
sculpture,  new  inventions  in  the  useful  arts,  and  in- 
teresting objects  in  natural  history,  were  exhibited,  and 
tea  and  coffee  were  provided.  Tickets  entitling  persons 
to  admission  on  those  occasions  were  issued  to  pro- 
prietors only,  who  were  responsible  for  the  price  of  such 
tickets.  Proprietors  were  themselves  admitted  free; 
other  persons,  by  means  of  the  tickets  so  sold.  The 
produce  of  such  sale,  after  definaying  the  expences  of  the 
soirees,  was  applied  in  aid  of  the  funds  of  the  Insti- 
tution. Many  literary  and  scientific  persons  attended 
by  invitation. 

Besides  the  buildings  the  Institution  is  possessed  of 
4000L  in  the  public  funds,  purchased  with  part  of 
the  moneys  originally  subscribed,  the  dividends  on 
which  form  part  of  the  income.  The  Society  is  sup- 
ported in  part  by  the  rents  of  the  baths  .and  wine 
cellars,  and  by  the  dividends  of  stock,  and  in  part 
by  the  annual  contributions  of  the  proprietors  and 
subscribers  as  after   mentioned.     The    rules   provide 
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that  each  proprietor  shall  pay  an  annual  sabscription 
of  one  guinea.  Persons  not  being  proprietors,  who  are 
admitted  as  annual  subscribers,  pay  two  guineas  each 
per  annum:  or,  if  resident  members  of  a  proprietor's 
fiimily,  one  guinea  and  a  half.  The  whole  income 
IS  applied  in  defraying  the  ezpence  of  repairs  of  the 
building  and  the  other  expences  of  the  Institution. 
And,  by  the  present  rules,  no  dividend,  gift,  division  or 
bonus,  in  money  or  otherwise,  can  be  made  unto  or 
between  any  of  the  members.  This  rule  was  sub- 
stituted in  1847  for  one  by  which  a  dividend  was 
divisible  amongst  the  proprietors  in  certain  events. 

Till  after  the  passing  of  stat  6  &  7  Vict  c.  36.,  the 
whole  of  the  premises  were  rated  under  one  assessment. 
In  1647  the  Society  submitted  its  rules  to  the  barrister, 
pniBuant  to  the  said  Act.  By  his  certificate,  dated  28th 
Jvne  1847,  he  certified  that  this  Society  was  entitled 
to  the  benefit  of  that  Act  The  Society  accordingly 
claimed  to  be  exempted  pursuant  to  the  said  Act  In 
December  1847  a  rate  payer,  on  behalf  of  the  parish, 
appealed  to  the  quarter  sessions  against  the  said  certifi- 
cate of  the  barrister:  and,  upon  the  hearing  of  the 
appeal,  the  said  certificate  was  quashed,  and  the  Society 
was  rated  without  allowing  any  exemption,  down  to 
1849.  In  1849  the  Society  again  submitted  their  rules, 
with  some  alterations,  to  the  barrister,  who  gave  his 
certificate,  dated  the  2d  August  1849,  that  this  Society 
is  entitled  to  the  benefit  of  the  said  Act.  Thereupon, 
in  1849,  the  Society  appealed  to  the  vestry  against  the 
then  rate,  claiming  exemption  pursuant  to  the  said  Act 
This  appeal  was  allowed  by  the  vestry ;  and  the  vestry 
then  rated  the  Governors  at  25/.  for  the  part  occupied 
as  a  residence  by  the  librarian  only.     The  Society  con^ 
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tinued  to  have  the  benefit  of  the  said  exemption  down 
to  28th  Octcber  1852,  the  date  of  the  rate  now  appealed 
against 

The  appellants  and  req)ondent8  mutnally  agree  that 
the  only  issue  intended  to  be  raised  is:  Whether  The 
Russell  Institution  is  a  society  within  the  meaning  of 
Stat  6  &  7  ViH.  c.  36.»  and,  as  such,  entitled  to  the 
exemption  claimed. 

The  existing  rules  of  the  Society  have  been  duly 
certified  and  filed  with  the  clerk  of  the  peace.  Copies 
of  the  rules  accompanied  the  case,  and  were  to  be  taken 
as  part  thereof;  but  no  further  notice  was  taken  of  them 
in  the  discussion. 

<<If  the  Court  shall  be  of  opinion  that  the  appellants 
are  liable  to  be  rated  in  respect  of  the  whole  of  the 
property,  then  the  rate  is  to  be  confirmed.  But,  if  the 
Court  shall  be  of  the  contrary  opinion,  then  the  rate  is 
to  be  amended  by  striking  out  the  sum  inserted  as  rate- 
able value  in  the  assessment,  and  by  inserting  in  fieu 
thereof  the  sum  of  25£  rateable  value,  and  by  altering 
the  sum  inserted  as  amount  of  rate  firom  %l  19<.  lOdL  to 
1/.  75.  \d,f  or  in  such  other  way  as  the  Court  shall 
direct  A  judgment  in  confi>rmity  with  the  decision  of 
this  Court,  and  for  such  costs  as  the  Court  shall  adjudge, 
to  be  entered  by  either  party  at  the  quarter  sessions  for 
Middlesex  next  or  next  but  one  after  the  decision  shall 
have  been  given." 

The  case  was  argued  in  last  Miehaehnas  Term  (a). 


Bodkm,  for  the  respondents.  This  institution  is  not 
a  *' society  instituted  for  purposes  of  science,  literature, 
or  the  fine  arts  exclusively,"  so  as  to  be  within  the 

(a)  Nao€mUr  12,  1853.     Before  Lord  Campbefl  0.  J.  and  Srk  J. 
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ezemptioD  of  stat  6  &  7  Vict  c.  36.  s.  1.     It  was       1854. 
founded  and  is  maintained,  not  for  the  promotion  of  ""R^iii^i^ 
knowledge  on  public  grounds,  but  with  a  view  to  the    Iw^^yT^'o" 
enjoyment  of  exclusive  privileges  by  the  proprietors:     gJ^^^L 
indeed  originally  a  dividend  was  contemplated ;  though, 
since  1847,  that  has  been  excluded  from  the  plan.    The 
case  cannot  be  distinguished  from  Regina  v.  Gaskell  (a), 
where  an  institution,  by  which  books  on  scientific  and 
general  subjects,  journals,  and  newspapers,  were  pro- 
vided for  the  use  of  the  subscribers,  was  held  not  entitled 
to  the  exemption  of  the  Act   On  the  other  side,  reliance 
may  be  placed  on  Regina  v.  Overseers  of  Manchester  (b). 
There,  however,  the  exemption  was  allowed  because 
the  object  of  the  institution  appeared  to  be  the  diffusion 
of  literature,  science  and  an  acquaintance  with  the  fine 
arts  among  the  public  in  general:  the  only  privilege 
oonfined  to  the  members  was  that  of  paying  money. 
But,  in  Rex  v.  Brandt  (e),  a  society  formed  professedly 
for  the  promotion  of  the  science  of  music,  and  pro- 
ducing  in    fact   that   result,  but    appearing    to  have 
primarily   in   view    the    gratification    of  the    musical 
taste  of  the  subscribers,  was  held  not  to  be  entitled  to 
exemption.    If  the  society  here  were  open  to  any  person 
who  chose  to  become  a  proprietor,  the  case  might  be 
governed  by  Churchwardens  of  Birmingham  v.  Shaw  (rf), 
where   the  exemption  was  allowed.      The  supply  of 
newspapers  shews  that  the  accommodation  of  the  sub- 
scribers is  the  primary  object :  that  circumstance  is  relied 
upon  in  the  judgments  in  Regina  v.  GaskeU(a).  It  is  in  fact 
a  club.   [Lord  Campbell  C.  J.  The  public  are  admitted.] 
They  are  admitted  to  the  lectures  only,  not  to  the  library 

(«)  16  Q.  B.  472.  (b)  16  Q.  B.  449. 

(e)  16  Q.  B.  462.  (.d)  10  Q.  B,  868. 
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or  news  room :  and  only  the  proprietors  and  subscribers 

attend  the  lectures  without  payment     [JEV-fe  J.   Is  there 

iwsTiTtJTioN    any  instance  of  rating  a  subscription  library?]    The 

YMtryof     question  would  have  arisen  in  7^  Earl  of  Clarendon  v. 
St.  Giles.  , 

The  Rector  ^c.  of  St  James's  (a);   but  the  case  was 

decided  on  another  ground. 


Fashley,  contr^  The  exemption  was  allowed  in  the 
case  of  a  subscription  library  in  Churchwardens  of  Bir- 
minffham  v.  Shaw  (b).  And  it  is  quite  clear  that  the 
Court  of  Common  Pleas,  in  7^e  Earl  of  Clarendon  v. 
The  Sector  §'c.  of  St.  James's  (a)^  would  have  allowed 
the  exemption,  but  for  the  objection  that  the  premises 
were  sublet  It  was  there  argued  that  Churchwardens 
of  Birmingham  y.  Shaw  {b)  and  Begina  y.  Overseers  of 
Manchester  (c)  were  overruled  by  Begina  v.  Brandt  (d): 
but  the  Court  considered  those  two  authorities  as  bind- 
ing :  and  indeed  Begina  v.  Brandt  (d)  was  decided  on 
the  same  day  as  Begina  y.  Overseers  of  Manchester  (e) ; 
so  that  it  is  impossible  that  this  Court  could  haye  meant 
to  oyerrule  one  of  these  cases  by  the  other.  The  prin- 
ciple upon  which  Begina  y.  Gaskell  (e)  was  decided  is 
not  adverse  to  the  appellants.  In  that  case  there  was  a 
library  only,  no  lectures.  The  admission  of  newspapers 
cannot  destroy  the  privilege :  in  many  societies  devoted 
to  the  most  profound  science,  as  for  instance  The  Cam^ 
bridge  JPhilosophical  Society^  newspapers  are  admitted. 
[Lord  Campbell  C.  J.  What  if  newspapers  only  were 
admitted?]  That  is  scarcely  a  safe  mode  of  trying  this 
question :  pens,  paper  and  ink  together  afford  the  means 


(a)  lOCbm.  ^.806. 
(e)  16  Q.  B.  449. 


(6)  10  Q.  B.  868. 
(d)  16  Q.  B.  462. 


(e)  Iti  Q.  B.  A7i. 
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of  writingy  though  no  twq  of  these  do  so  without  the        issi. 
third.     It  cannot  be  said  that  newspapers  are  entirely      j^^^^^^^ 
unconnected    with    literature :     elaborate    essays    and    Institution 
criticisms  continually  appear  in  them.     [Lord  Campbell      Vestry  of 
C.  J.     By  sect  1  of  stat.  6  &  7  Vict.  c.  36.  the  society 
must  **  be  supported  wholly  or  in  part  by  annual  yoiun- 
tary  contributions."     Is  that  so  here,  where  the  con- 
tributor gets  his  pennyworth  ?]     It  has  been  repeatedly 
so  held.     Regina  v.  Overseers  of  Manchester  (a)  has  not 
been  distinguished  from  this  case.  In  Regina  v.  Brandt  {b) 
there  was  really  no  more  than  a  club  for  providing  the 
sabscribers  with  music     In  Regina  v.  Cochbum  (c)  the 
principal  object  of  the  institution  was  the  promotion  of 
skill  in  the  art  of  war,  which  clearly  was  not  within  the 
intention  of  the  statute.     No  inference  can  be  drawn 
from  that  case;  nor  from  Regina  v.  Jones  (</)»  where  the 
object  was  the  diffusion  of  religion ;  nor  from  Regifia  v. 
Pbeoek  {e\  where  the  object  was  the  education  of  the 
labouring  and  manufiicturing  classes. 

Bodkm^  in  reply.  It  must  be  admitted  that,  according 
to  the  decisions,  the  contributions  are  here  in  part 
**  voluntary."  But  the  exclusive  privileges  of  the  sub- 
scribers, and  the  objects  independent  of  literature, 
science  and  the  arts,  such  as  the  obtaining  newspapers, 
take  this  out  of  the  class  of  cases  where  the  exemption 
has  been  allowed.  The  arguments  urged  for  the  appel- 
lants might  be  urged  on  behalf  of  any  club  maintaining 
a  library  for  the  use  of  its  members,  provided  it  were 
thought  advisable  to  attempt  the  attainment  of  the 
benefit  of  the  Act   by  the  institution  of  occasional 

(a)  16  Q.  A  449.  (6)  16  Q.  B,  462. 

(c)  16  Q.  B.  480.  (rf)  8  Q.  J?.  719. 

(e)  8  Q.  B,  729. 
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lectures.     The  question  'is,  What  is  the  primary  object 
of  the  Institution  ? 

Cur.  adv.  vuU. 

Lord  Camfbell  C.  J.,  in  this  Term  {January  18th), 
delivered  the  judgment  of  the  Court. 

In  this  case  the  question  submitted  to  us  is.  Whether 
Tike  Au$9ell  InstUuiion  is  a  society  within  the  meaning 
of  Stat.  6  &  7  Vict.  c.  36.,  so  as  to  be  entitled  to 
exemption  from  parochial  rates? 

The  property  in  respect  of  which  the  appellants  are 
assessed  to  the  relief  of  the  poor  is  situate  in  the  parish 
of  St.  Gearffe%  Blaomsbury,  and  comprises  a  library,  a 
theatre  or  lecture  room,  and  a  news  room,  occupied  by 
them  for  the  purposes  of  the  Institution.  This  Society 
was  founded  in  the  year  1808,  for  the  following  objects, 
as  stated  in  the  original  prospectus :  1.  The  formation 
of  a  library  consisting  of  the  most  useful  works  in 
ancient  and  modem  literature;  J2.  The  establishment 
of  a  reading  room  provided  with  the  best  foreign  and 
English  journals  and  other  periodical  publications; 
3.  For  lectures  on  literary  and  scientific  subjects. 

The  funds  for  purchasing  the  building  and  supporting 
the  Institution  were  raised  by  shares  of  twenty  five 
guineas  each.  The  shares  are  transferable.  Persons 
who  are  not  shareholders  may,  and  do,  become  annual 
subscribers,  and  by  reason  of  their  subscriptions  are 
personally  entitled  to  the  privileges  of  proprietors.  The 
members  of  the  Institution  and  the  annual  subscribers 
at  the  present  time  amount  to  about  400;  and  the 
privilege  of  resorting  to  and  using  the  establishment  is 
confined  to  them,  except  as  to  the  admission  to  lectures. 
The  library  consists  of  about  18,000  volumes  for  the 
use  of  the  proprietors  and  subscribers.    The  principal 
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renews,  magazines  and  other  periodicals  are  taken  in, 
together  with  books  of  reference,  directories,  the  mining 
and  rulway  journals,  and  railway  time-tables.  Of  the 
twenty  four  duly  newspapers  and  the  weekly  newspapers, 
so  taken  in,  some  are  filed;  and  the  rest  are  sold,  at  a 
reduced  price,  for  the  benefit  of  the  Institution.  Lee* 
tures  are  delivered,  during  the  season,  on  various  subjects 
connected  with  science,  literature  and  the  arts.  The 
public  are  invited  to  attend  them  by  advertisement  in 
the  newspapers,  and  are  admitted  on  paying  for  their 
admission.  The  Society  is  possessed,  besides  the 
building,  of  4000iL  in  the  public  funds,  and  is  supported 
m  part  by  the  rents  of  baths  and  wine  cellars.  The 
rules  provide  that  each  proprietor  shall  pay  an  annual 
subscription  of  one  guinea.  Persons,  not  being  pro- 
prietors, admitted  as  annual  subscribers,  pay  two 
guineas  each  per  annum.  The  whole  income  of  the 
Society  is  applied  in  defittying  the  expenoe  of  repairs 
of  the  building  and  other  expences  of  the  Institution. 
And,  by  a  rule  made  in  1847,  doing  away  with  the  right 
which  the  proprietors  before  had  to  a  dividend,  it  was 
declared  that  no  dividend,  gift,  division  or  bonus,  in 
money  or  otherwise,  can  be  made  unto  or  between  any 
of  the  members.  There  has  been  a  certificate,  under 
the  Act  referred  to,  that  the  Society  is  entitled  to  the 
benefit  of  this  Act 

We  are  of  opinion,  however,  that  we  ought  to  give 
judgment  for  the  respondents.  It  is  unnecessary  to 
decide  whether  this  be  a  society  supported  in  part  by 
annual  voluntary  eantributions,  within  the  meaning  of 
the  Act  There  may  be  ground  for  contending  that 
eoniributian  here  does  not  mean  a  voluntary  annual 
subscription  or  payment  of  money  for  value  received. 
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or  expected  to  be  received,  by  the  party  paying,  but 
means  a  gift  made  from  disinterested  motives,  for  the 
benefit  of  others;  as  it  is  used  in  the  translation  of  St 
PauTs  Epistle  to  ike  Romans  {a) ;  **  It  hath  pleased  them 
of  Macedonia  and  Achaia  to  make  a  certain  contribution 
for  the  poor  Saints."  "Hie  Legislature  may  have  in- 
tended to  throw  an  additional  burden  on  the  other  rate- 
payers of  the  parish,  by  exempting  from  rateability 
property  before  rateable,  only  where  it  is  occupied  for 
the  purposes  of  a  society  supported  in  part  by  charitable 
donations,  and  not  by  payments  made  with  a  view  to 
the  personal  accommodation  and  advantage  of  the 
members,  although  the  object  of  their  pursuits  may  be 
the  cultivation  of  science,  literature  or  the  fine  arts. 
According  to  this  construction  of  the  statute,  where  the 
society  is  instituted  for  purposes  of  science,  literature 
or  the  fine  arts  exclusively,  it  would  still  be  necessary 
to  inquire  whether  the  annual  voluntary  contributions, 
by  which  the  society  is  supported  wholly  or  in  part, 
are  or  are  not  merely  the  purchase  money  for  benefits 
to  which  the  contributors  thereby  entitle  themselves. 

But  we  are  of  opinion  that  The  Russell  Institution  is 
not  a'^  society  instituted  for  purposes  of  science,  litera- 
ture, or  the  fine  arts  exclusively. "  One  of  the  purposes 
was  the  establishment  of  a  reading  room.  Now  this  was 
not  a  room  in  which  the  members  and  subscribers  might 
read  books  taken  firom  the  shelves  of  the  libraiy,  but 
where  they  might  read  twenty  four  daily  newspapers, 
the  directories,  and  the  railway  time-tables.  In  such 
publications,  besides  interesting  political,  commercial 
and  fashionable  intelligence  for  gratifying  curiosity, 
there  may  often  be  found  valuable   essays  on  science 

(a)  Ch.  XV.  ▼.26. 
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.and  literature,  and  able  criticisms  to  improve  the  taste        i854. 
of  the  reader  in   the  fine  arts.     But  news  must   be      russell 
considered  their  chief  staple ;  and,  from  the  statement   Iw«titutiom 
in  the  case  respecting  this  room,  the  great  object  of  its     Z.^q^^ 
establishment  seems  to  be  to  give  the  members  the 
amplest  means  for  learning  and  discussing  the  news  of 
the  day.     The  object  may  be  very  laudable ;   but  we 
cannot  think  that  the  members,  while  so  employed,  can 
fairly  be  considered  as  cultivating  science,  literature  or 
the  fine  arts.    We  think  that  the  present  case  cannot  be 
distinguished  firom   Regina  v.  Goikell  (a),  where,  there 
being  a  society  with  a  library  and  a  news  room  sup- 
ported by  annual  voluntary  subscriptions,   the  Court 
(including  Batiuon  J.)  held  clearly  that  it  was  not 
entitled  to  the    exemption.     Here   it  is  stated  that 
lectures   are    delivered   in   the   season   to   members ; 
strangers,  who  choose  to  pay,  being  admitted :  but  this 
cannot  impress  upon    the    Institution    the    exclusive 
character  of  being  devoted  to  science,  literature  or  the 
fine  arts. 

The  RusuU  Institution  flourished  before  claiming  the 
exemption  ;  and  we  hope  that,  notwithstanding  this 
decision,  it  will  long  continue  to  flourish. 

Bodkin  applied  for  costs.  The  Court  postponed  their 
decision.  On  the  ensuing  day.  Lord  Campbell  C.  J. 
said :  I  have  consulted  my  brethren ;  and  we  are  all  of 
opinion  that  in  such  cases  the  general  rule  should  be 
to  give  the  victor  costs.  There  is  no  ground  for  making 
the  present  case  an  exception. 

Judgment  for  the  respondents,  with  costs. 

END  OF  HILARY  TERM, 
(a)  16  Q.  B.  472. 
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XVn.  VICTOEIA  (a). 


The    Judges   who  sat    in  Banc   in    this   vacation 
were: 

COLERIDOB  X  I             EeLB  X 

WlQHTMAN  J.  I              CbOMFTON  J. 


^^^j|^»^    William  Freeman  Phelps  and  another  against 

Benjamin  Prew. 


Defendant,       ^H£  declaration  averred  that  Thomas  Pooh  had  an 

At  the  trial,  X  /.       i-*.     •  •  •  •        •  i         #•  i  • 

called  on  a  estate  for  life  m  certain  premises  m  nght  of  his 

witTasobpoBna  ^'^^^^9  <^"<^  demised  them  by  deed  to  defendant  for  a 

duces  tecam, 
to  produce  a 

deed ;  he  declined,  on  Che  ground  that  he  held  the  deed  as  attorney  for  a  mort^^ee,  and 
that  his  client  had  directed  him  not  to  produce  the  deed,  which  was  one  of  his  title  deeds; 
and  the  Judge  allowed  the  privilege.  Defendant  did  not  call  the  client  as  a  witness,  but 
proceeded  to  offer  secondary  evidence  of  the  contents  of  the  deed.  The  Jud^e  received  the 
evidence.  In  the  course  of  the  evidence  it  became  necessary  to  shew  the  identity  of  the 
instrument,  which  the  attorney  refused  to  produce,  with  one  which  the  witnesses,  called  to 
prove  its  contents,  had  seen.  For  this  purpose  tbe  Judge  compelled  the  attorney  to  shew 
the  indorsement  on  the  back  of  the  deed ;  the  attorney  and  also  the  plaintiir  dkjecting. 
Defendant  had  a  verdict.     On  a  motion  for  a  new  trial, 

Held,  that  a  sufficient  foundation  had  been  laid  for  the  reception  of  seoondarjr  evidence 
without  calling  the  client  himself  on  the  speculation  that  he  might  waive  his  privilege. 

Held,  also,  that  the  Judge  did  right  in  compelling  the  prodoetion  of  the  deed  for  identiC- 
oation  in  the  manner  mentioned,  as  that  did  not  involve  any  disclosure  of  its  contents. 

StmhU^  that,  if  he  had  violated  the  privilege  of  the  mortgagee,  it  would  have  been  no 
ground  for  a  new  trial  at  the  instance  of  the  party  to  the  cause. 

(a)  The  Court  sat  in  banc  on  FAnuar^  3d,  6th,  7th,  8th  and  18th. 
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term  of  yean,  by  which  deed  defendant  became  bound        iH54t, 
to  keep  the  premises  in  repair  during  that  term.     That,       p^^^^ 
during  the  term  and  during  the  life  of  Pook  and  his        p^*^ 
wife,  Pook  and  his  wife  assigned  to  plaintifis  aU  their 
interest  &&  in  the  reversion  in  the  premises.  ATemients* 
of  the  continuance  of  the  lives  of  Pook  and  his  wife, 
and  of  performance  of  all  things  necessary  to  entitle  the 
plaintiff  to  have  the  covenant  to  repair  performed  by 
defendant     Breach  that  defendant,  during  the  term, 
did  not  keep  the  premises  in  repair. 

Pleas.  1.  That  Tkomas  Pook  had  not  an  estate  for 
life  in  the  premises  in  right  of  his  wife.  2.  That  plain- 
tifis were  not  during  the  said  term  grantees  or  assignees 
of  the  said  tenements  or  of  the  reversion  therein  within 
the  true  meaning  of  stat  32  H.  8.  c.  34.  Issues  thereon. 
There  were  other  pleas  not  material  to  the  questions 
discussed  in  banc. 

On  the  trial,  before  Martin  B.,  at  the  last  Assizes  for 
Somerset,  it  appeared  that,  in  1845,  Poole  and  his  wife, 
being  in  actual  possession  of  the  premises,  demised  them 
to  defendant  by  deed  for  seven  years  from  25th  March 
1846,  with  a  covenant  in  the  lease  by  defendant  to  keep 
the  premises  in  repair;  and  that,  on  1st  October  1851, 
Pook  and  his  wife  by  deed  conveyed  all  their  estate  in 
the  premises  to  the  plaintifis.  It  was  proved  that  de- 
fendant entered  and  enjoyed  the  premises  for  the  whole 
term,  and  that  the  premises  after  1851  were  out  of 
repair.  The  deed  of  conveyance  to  plaintiffs  recited 
that  the  premises  were  subject  to  and  charged  with 
certain  mortgage  debts:  and  the  habendum  was,  To  hold 
to  plaintiffs  *' subject  and  charged  as  hereinbefore  men- 
tioned." There  was  nothing  in  the  conveyance  shewing 
whether  these  mortgages  were  or  were  not  prior  in  date 


Prew. 
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1854.  to  the  lease  to  the  defendant,  nor  anything  expressly 
P„jLP8  shewing  that  the  mortgages  were  legal  mortgages.  An 
objection  was  made  on  the  part  of  the  defendant  that 
this  deed  did  not  prove  the  assignment  of  a  legal  rever- 
sion to  plaintifik  The  learned  Judge  refused  to  stop 
the  cause  on  this  ground:  and  the  defendants  proceeded 
to  prove,  as  their  case,  that,  between  the  execution  of 
the  lease  and  the  assignment,  Poole  and  his  wife  had, 
in  December  1846,  conveyed  their  interest  in  the  pre- 
mises by  way  of  mortgage  to  a  third  person,  and  conse- 
quently that  the  immediate  reversion  did  not  pass  to  the 
plaintiflb.  For  this  purpose  a  gentleman  of  the  name  of 
Denf  was  called  on,  under  a  subpoena  duces  tecum,  to 
produce  a  deed  of  December  1846.  He  stated  that  he  had 
in  court  a  deed  of  that  date,  but  that  it  was  in  his 
custody  as  an  attorney,  and  that  his  clients  had  instructed 
him  not  to  produce  the  deed,  which  was  one  of  their 
title  deeds.  He  therefore  refused  to  produce  it  The 
learned  Judge  allowed  the  privilege  claimed.  The  de- 
fendant then  called  a  witness  who  proved  that,  in 
December  1846,  he  had  seen  in  London  a  deed,  and  a 
draft  from  which  the  deed  had  been  prepared,  which  he 
had  compared  with  the  deed,  and  which  draft  he  now 
had  in  court.  The  witness  saw  this  deed  executed  by 
Mrs.  Pook.  As  the  points,  on  which  the  judgment  of 
the  Court  turned,  depended  upon  the  manner  in  which 
the  deed  which  this  witness  saw  in  London  was  identified 
with  the  deed  which  the  witness  Dent  refused  to  pro- 
duce, it  is  requisite  to  detail  a  portion  of  the  course  of 
proceeding  at  Nisi  priiis,  as  reported  to  the  Court  by 
the  learned  Judge.  The  questions  specified  below  were 
put  by  the  defendant's  counsel,  and  were  severally 
formally  objected  to  by  plaintifis'  counsel 
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Q^  What,  as  far  you  recollect,  are  the  parcels  in  that  i8o4. 
deed?  The  Judge  thought  that  question  could  not  J^^ 
then  be  put  „  ^• 

Q.  As  far  as  you  recollect,  who  were  the  parties  to 
that  deed?  The  Judge  thought  that  question  could 
not  then  be  put. 

Qp  Did  you  look  at  the  deed  sufficiently  to  be  able  to 
tell  who  appeared  to  be  the  persons  who  had  put  their 
hands  and  seals  thereto?  The  Judge  permitted  this 
question  to  be  put.     Answer:  I  did. 

Q.  Who  were  the  persons  who  appeared  to  have 
executed  the  deed  ?  The  Judge  permitted  this  question 
to  be  put.  The  substance  of  the  answer  was,  that,  when 
the  ¥ntness  first  saw  the  deed,  it  purported  to  be  exe- 
cuted by  Mr.  Poole  and  by  him  only,  and  that  the 
witness  afterwards  saw  it  executed  by  Mrs.  Pook  and 
the  other  parties. 

The  question  was  then  asked.  What  were  the  contents 
of  the  deed?  It  was  objected:  1st,  that  no  foundation 
had  been  laid  for  giving  secondary  evidence  of  the 
contents  of  the  deed  in  Mr.  Denfs  custody,  inasmuch 
as  Mr.  Dm(s  client  had  not  been  called,  and,  if  he  had 
been  present,  he  might  have  waived  his  privilege  and 
allowed  the  deed  to  be  read;  And,  2d,  that  the  evidence 
of  the  contents  of  the  deed,  seen  in  London  in  1846, 
was  not  evidence  of  the  contents  of  the  deed  which 
now  was  in  Mr.  Denf^  custody,  inasmuch  as  it  was  not 
shewn  to  be  the  same  deed.  The  learned  Judge  over- 
ruled the  first  objection :  and,  to  obviate  the  second,  he 
directed  Mr.  Dent  to  produce  the  deed  and  permit  the 
witness  to  see  the  outside,  and  read  the  indorsement  on 
it,  but  not  the  deed  itself  Both  Mr.  Dent  and  plaintifis* 
counsel  objected  to  this ;  but,  in  obedience  to  the  Judge, 

VOL.   IIL  2   F  E.   &   B. 
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1854.       i^  ^^  done.     The  witness  identified  the  deed  by  its 

p^jgj^pg      indorsement,  and  then  was  permitted  to  give  secondary 

p  ^'  evidence  of  its  contents,  which  shewed  that  the  reversion 

had  been  conveyed  away  by  way  of  mortgage,  after  the 

lease  and  before  the  conveyance  to  plaintiffs. 

The  learned  Judge  then  directed  a  verdict  for  the 
defendant  on  the  second  issue,  with  leave  to  move  to 
enter  a  verdict  for  plaintifis,  if  there  was  no  evidence 
for  the  defendants  which  ought  to  have  gone  to  the 
jury  on  the  second  issue.  Montague  Smithy  in  the  next 
Term,  obtained  a  rule  Nisi  to  enter  the  verdict  accord- 
ingly, or  for  a  new  trial  on  the  ground  that  the  evidence 
of  the  contents  of  the  mortgage  deed  was  improperly 
admitted. 

Crowder  and  Barstaw  shewed  cause,  in  this  Vacation, 
on  February  6th  (a);  when  they  argued  that  the  recital 
in  the  conveyance  to  plaintiffs,  that  the  premises  were 
subject  to  mortgage  charges,  shewed  that  the  subject 
matter  of  the  conveyance  to  plaintifis  by  Poole  and  his 
wife  was  an  equitable  interest  only.  And,  inasmuch  as 
the  covenants  could  run  only  with  a  legal  reversion, 
they  contended  that,  whether  the  secondary  evidence 
was  admissible  or  not,  the  verdict  for  defendants  ought 
to  stand.  The  Court  called  on  MorUague  Smith  and 
Prideaux  to  answer  this  objection ;  and  they  were  heard 
on  February  7th  (&).  They  argued  that  defendant,  being 
estopped,  as  against  the  original  lessors,  to  deny  that 
they  had  a  legal  reversion,  was  also  estopped  as  to  their 
privies :  and  that,  as  there  was  no  evidence  in  the  convey- 
ance of  1851  that  the  mortgages  were  subsequent  to  the 
lease,  the  plaintiffs  must  be  taken  to  be  such  privies. 

(a)  Before  Coleridge,  IVightman  and  Crompton  Js. 

(6)  B«forc  ColerUfye,  Wightman,  Erie  and  Orcmpion  Js. 
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They  also  argued  that  the  charges  might,  for  aught  that       1854. 
appeared,  be  merely  equitable.    As  the  Court  expressed       ^hum 
no  opinion  on  these  points,  the  arguments  upon  them       p^^ 
are  omitted.    The  following  authorities  were  mentioned : 
Green  v.  James  (a),  Dae  denu   WeUh  v.  LangfieU  (&), 
Pargeter  v.  Harris  (c),  Bayley  v.  Bradley  (d).  Doe  dem. 
Prior  V.  Ongley  (c).  Com.  Dig.  Estoppel  (D). 

At  the  conclusion  of  the  argument  on  these  points, 
the  Court  took  time  to  consider  till  the  next  day 
whether  they  would  hear  the  further  points  argued. 
On  this  day,  without  expressing  any  opinion  on  the 
other  points  in  the  case,  counsel  were  called  on  to  argue 
the  point  as  to  the  admissibility  of  secondary  evidence 
under  the  circumstances. 

Crmoder  and  Barstaw,  Upon  this  part  of  the  case 
two  points  are  made  by  the  plaintifis.  They  do  not 
dispute  that,  if  a  person  having  a  privilege  to  retain  a 
deed  insists  upon  his  privilege,  the  litigant  who  cannot 
inforce  the  production  of  the  deed  may  give  secondary 
evidence  of  its  contents.  But  it  is  said  that  the  defend- 
ant in  this  case  called  only  the  attorney  who  had  the 
actual  custody  of  the  deed,  and  that  he  ough*t  to  have 
called  the  client  whose  privilege  it  was.  There  is  no 
oaae  laying  down  any  such  rule.  On  principle,  the 
party  is  not  permitted  to  give  secondary  evidence  till 
he  has  exhausted  all  reasonable  means  of  obtaining  the 
primary  evidence.  He  is  not  bound  to  exhaust  all 
fossMe  means.  And  surely,  when  an  attorney  refuses 
to  produce  his  client's  title  deed,  and  gives  evidence 

(a)  6  M.^W,  656.  {b)  16  M.  ^  W.  497. 

(t)  7  Q.  B.  708.  (rf)  bOm.  B.Zm. 

(•)  10  Com,  B.  25. 
2   F   2 
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1854.  that  he  does  so  by  his  client's  order,  that  is  sufficient 
Pyjjj^pg  reasonable  ground  to  justify  a  judge  in  admitting  secondary 
PiiEw  evidence.  The  rule  was  granted  in  deference  to  the  su^es- 
tion  thrown  out  in  Doe  denu  GUbert  v.  Rotn  (a),  which 
was  alluded  to  in  the  judgment  in  Newton  v.  Oiaplin(b), 
In  neither  case  did  the  point  arise ;  and  in  neither  judg- 
ment does  it  appear  which  way  the  opinion  of  the  Court 
inclined.  Then,  further,  it  is  said  that,  supposing  a 
proper  foundation  for  secondary  evidence  to  be  laid,  the 
mode  by  which  the  instrument  was  identified  was  im- 
proper. But  as  to  that  there  are  two  answers.  First, 
the  learned  Judge  did  not  compel  the  witness  to  shew 
the  contents  of  the  title  deed,  but  only  to  allow  the 
outside  to  be  ^en  for  the  purpose  of  identification ;  and 
that  was  no  breach  of  the  privilege.  Secondly,  if  it  was 
a  breach  of  the  privilege  of  the  witness  or  of  his  client, 
that  would  be  a  ground  of  complaint  on  their  part,  but 
it  was  no  wrong  to  the  plaintiff;  Patteson  J.  states  this 
very  clearly  in  his  judgment  in  Doe  dem.  The  Earl  of 
Egremont  v.  Date  (c). 

Prideaux^  in  support  of  the  rule.  In  Volant  v.  Soyer  (d) 
the  Court  of  Common  Pleas  held  that  it  was  part  of 
the  privilege  to  refuse  to  allow  the  Judge  to  inspect  a 
deed,  which  was  alleged  to  be  a  title  deed.  [Cromptan  J. 
I  would  not  be  understood  to  throw  the  least  doubt  on 
that  position.  It  is  at  least  as  objectionable  that  a 
Judge  should  pry  into  a  person's  title  deeds  as  any  one 
else ;  perhaps  more  so,  as  there  is  a  greater  probability 
of  his  understanding  the  defect  in  the  title,  if  there  is 
one.     But  is  the  indorsement  on  the  back  of  the  deed 

(a)  1  M,^W,  102.  122.  (b)  10  Com.  B.  356,  368. 

(c)  3  Q,  B.  609.  618.  {d)  13  Com.  B.  231. 


V. 
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any  part  of  it?  You  must  always  ask  the  introductory  \B5^. 
question.  Have  you  such  a  deed  ?  and  the  witness  must  ^^^^ 
answer.  Yes,  before  you  can  ask  him  to  produce  it  If 
he  refuses  to  produce  it,  you  must  not  ask  its  contents : 
bat  may  you  not  make  the  introductory  question  more 
precise  by  asking  whether  the  deed  which  he  refuses  to 
produce  has  an  indorsement  on  the  back  ?  Wigktman  J. 
Suppose  that,  instead  of  saying  that  he  could  identify 
the  deed  by  the  indorsement  on  the  back,  the  witness 
had  said  he  should  know  the  deed  agidn  because  he 
had  spilt  a  bottle  of  red  ink  over  it,  and  it  had  a  great 
red  blot  on  the  back.  Would  you  say  that  it  was  an 
infringement  of  the  privilege  to  ask  whether  the  title 
deed  not  produced  had  a  red  blot  on  it  T\  It  would 
seem  that  the  privilege  is  to  refuse  to  produce  the  deed 
at  all ;  Brard  v.  Ackerman  (a),  Volant  v.  Soyer  (J). 
[Crampton  J.  Supposing  the  evidence  to  have  been 
improperly  obtained,  is  it  not  still  evidence  ?  Is  it  not 
like  the  cases  in  which  records  improperly  obtained  from 
the  Old  Bailey  are  yet  admissible  (c)  ?]  In  Doe  dem. 
The  Earl  of  Egremont  v.  Date  {d)  Lord  Denman  C.  J. 
expresses  a  strong  opinion  that  the  decision  of  the 
Judge  on  such  a  point  might  be  reviewed  at  the  instance 
of  the  party  against  whom  the  evidence  was  improperly 
produced.  And  at  all  events  a  proper  foundation  was 
not  laid  for  the  admission  of  secondary  evidence,  as  the 
client  was  not  called,  and,  unless  he  was  called,  all  means 
of  producing  the  instrument  were  not  exhausted.  The 
attorney   could    not  waive    the   privilege;    Taylor  v. 

(a)  5  Btp,  N.  P.  a  119.  (6)  13  Com,  B.  231. 

(e)  See  LtgaU  ▼.   ToUtrvt^,  14  Eaat,  302,  and  Jordan  t.  Lewis,  there 
died,  305,  noU  (a). 
(d)  3  Q.  B.  009. 
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1854.       Blacklaw{a):   the  client  might;    Merle  v.  Mare  {b). 
PHH^pg      The  Act  of  the  client  not  being  in  attendance,  and  not 
Pasw.       producing  the  deed^  affords  no  ground  for  the  admission 
of  secondary  evidence ;  Regina  v.  Llanfaethly  (c). 

CoLERiDOB  J.  I  am  of  opinion  that  the  rule  must  be 
discharged^  without  its  being  necessary  to  come  to  any 
decision  on  the  points  first  argued.  The  points  which 
have  been  argued  to  day  are  two.  The  first  is,  that 
secondary  evidence  of  the  contents  of  the  mortgage  deed 
was  not  under  the  circumstances  admissible,  because  the 
defendant  had  not  done  all  that  he  might  to  exhaust  the 
sources  of  primary  evidence.  As  to  that,  the  facts  were, 
that  the  attorney  was  called,  and  refused  to  produce  the 
deed,  and  stated  that  he  did  so  because  it  was  one  of  his 
client's  title  deeds,  and  his  client  had  given  him  diree* 
tions  not  to  produce  it.  It  is  not  contested  that,  where 
a  document  is  properly  withheld  on  the  ground  of  the 
privilege  of  the  person  having  the  custody  of  it,  secondary 
evidence  is  admissible ;  but  it  is  said  that,  if  the  client 
had  himself  been  present,  he  might  have  waived  the 
privilege,  and  allowed  the  instrument  to  be  produced 
when  called  for.  Questions  of  this  sort  are  all  resolvable 
into  whether  it  was  reasonable  in  the  Judge  at  Nisi  prius 
to  require  more  to  be  done ;  and,  in  this  case,  I  think  it 
would  not  have  been  reasonable ;  for  there  was  distinct 
evidence  that  the  client  had  ordered  the  attorney  not  to 
produce  the  deed ;  and  nothing  was  shewn  to  lead  to  the 
conclusion  that  if  he  had  been  present  he  would  have 
altered  his  orders. 

But   it  is  further  said    that  the   Judge   improperly 

(a)  ZNtwCa,  235.  (fr)  R^un  ^  AT.  300. 

(c)  2E,^  B,  940. 


T. 

Pekw. 


XVn.  VICTORIA.  439 

infringed  the  privilege,  by  compelling  the  attorney  to  1854, 
produce  the  instrument  for  the  purpose  of  identification ;  -pasLn 
and  Mr.  Prideaux  argues  that  the  mere  production  for 
any  purpose  is  a  breach  of  the  privilege.  I  think, 
however,  it  depends  upon  the  circumstancea  I  agree 
with  him,  that  the  proposed  process  of  identification 
may  at  times  involve  a  disclosure  of  the  contents  of  the 
instrument ;  it  did  so  in  Brard  v.  Aeherman{a)\  and, 
when  it  does,  it  is  objectionable.  But,  in  the  present 
case,  it  did  not  involve  any  disclosure  of  the  contents, 
and  was  like  the  case  put,  of  disclosing  that  there  was  a 
blot  of  red  ink  on  the  back  of  the  deed,  which  Mr. 
Prideaux  was  forced  to  contend  would  be  objectionable. 
Thinking,  as  I  do,  that  nothing  wrong  was  done  by  the 
Judge»  it  is  unnecessary  for  me  to  come  to  any  decision 
on  the  question  whether  the  Judge's  decision  on  a  question 
of  the  privilege  of  the  witness  may  be  reviewed  at  the 
instance  of  the  party.  I  would  not  however  be  under* 
stood  to  countenance  the  idea  that  it  can  be  so  reviewed : 
my  impression  is  rather  the  other  way. 

WiQHTMAN  J.  In  this  case  it  appears  that  the  defend* 
ant  proposed  to  shew  the  legal  estate  outstanding  in  a 
third  party,  as  mortgagee,  and  for  that  purpose  called  the 
attorney  of  that  party,  who  refused  to  produce  the  deed, 
and  stated  that  he  did  so  by  order  of  his  client,  the  sup- 
posed mortgagee ;  and  the  privilege  was  allowed.  But,  in 
order  to  give  secondary  evidence  of  its  contents,  it  became 
necessary  to  identify  the  deed  which  was  not  produced 
with  that  which  the  defendant  proposed  to  prove.  Now 
it  is  sdd  that  the  privilege  is,  not  to  produce  the  instru- 

(a)  t  B^p,N,  P.  C.  119. 
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1854.  roent.  I  doabt  that,  if  the  words  are  understood 
p^gj^pg  in  the  sense  that  he  may  refuse  to  shew  the  deed; 
it  seems  that  his  privilege  is  only  not  to  produce  the 
instrument  for  the  purpose  of  disclosing  its  contents. 
It  is  a  possible  thing  that  the  man  may  not  have  the 
instrument,  which  it  is  sought  to  prove,  at  all ;  and  there 
may  be  many  other  cases  in  which  it  may  be  necessary 
to  produce  the  instrument  for  the  purposes  of  identiB- 
cation.  The  objection  here  is  that  the  witness  was 
compelled  to  shew  the  deed  and  permit  an  inspection 
of  the  indorsement  on  its  outside :  but,  as  that  was  only 
for  identification,  I  am  of  opinion  it  was  no  breach  of 
his  privilege. 

Then  it  is  said  that  enough  was  not  done  to  admit 
evidence  of  the  contents  of  the  instrument,  and  that 
the  mortgagee  himself  ought  to  have  been  called  to  ask 
if,  notwithstanding  his  previous  directions  not  to  produce 
the  deed,  he  would  noto  consent  to  produce  it.  There 
is  no  authority  for  such  a  position  ;  for  in  no  case 
cited  did  it  appear  that  the  client  had  given  directions 
not  to  produce  the  instrument  I  think  it  might  be 
assumed  that  he  continued  in  the  same  mind,  and  that 
it  was  unnecessary  to  call  him  on  the  chance  that  he 
had  repented.  And,  all  being  done  that  could  reason< 
ably  be  required  to  be  done  to  obtain  the  primary 
evidence,  the  secondary  evidence  was  admissible. 

Erle  J.  The  question  is,  whether  this  mortgage  deed 
was  taken  out  of  the  general  rule  which  requires  that 
written  instruments  shall  be  produced  in  evidence,  by 
being  shewn  to  be  within  the  exception  of  being  a  title 
deed  the  owner  of  which  insists  on  his  privilege.  And  the 
first  question  must  be,  whsther  the  attorney  was  com- 
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petent  to  prove  that  his  client,  the  mortgagee,  forbade  1864. 
him  to  produce  the  mortgage :  and  I  think  he  was  com-  ^am.n 
petent.  Next,  did  the  Judge  violate  the  privilege  ?  Now 
all  rules  must  be  construed  with  reference  to  their  object 
The  object  of  the  rule  requiring  the  production  of  original 
evidence  is,  to  prove  the  truth.  The  object  of  the  privi- 
lege as  to  not  producing  title  deeds  is,  that  the  title  may 
not  be  disclosed  and  examined.  The  identity  of  the 
deed  was  a  fact  material  to  be  proved.  Was  there  any 
disclosure  of  the  title  by  allowing  the  outside  of  the  deed 
to  be  examined  for  the  purpose  of  identiBcation  ?  I 
think  not:  and  I  am  therefore  of  opinion  that  the 
privilege  claimed,  not  to  permit  it  to  be  seen,  was  not 
within  the  reason  of  the  rule. 

As  at  present  advised,  I  think  the  party  cannot  com- 
plain of  the  breach  of  the  privilege  of  the  witness :  but, 
as  the  privilege  was  not  infringed,  it  is  not  necessary  to 
decide  that. 

Crompton  J.  It  is  admitted  that,  if  the  Judge  did  right 
in  admitting  secondary  evidence,  the  evidence  is  suffi- 
cient to  entitle  the  defendant  to  his  verdict ;  and  there- 
fore the  question  comes  to  be,  whether  the  Judge  did 
wrong.  It  is  said  he  did  wrong  in  compelling  the  pro- 
duction of  the  deed  for  the  purpose  of  indentification. 
I  think  that  was  no  breach  of  the  privilege:  but,  if  it  had 
been,  I  at  present  entertain  a  very  decided  opinion  that 
the  party  would  have  no  ground  of  complaint,  and  that 
the  person  who  has  bad  an  instrument  read  at  the  trial 
cannot  be  deprived  of  the  benefit  of  that  evidence  on 
the  ground  that  the  instrument  was  improperly  obtained 
from  a  third  person,  whether  that  was  the  fault  of  the 
Judge,  the  witness,  or  the  party  himself.     The  authorities 
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1864.  Are  strong  in  support  of  this ;  for  in  Doe  dem.  The  Earl 
pggj^„  of  Egremant  ▼.  Date  (a)  it  was  only  one  Judge  who 
Puw  doubted,  the  other  two  being  contra.  And  I  can  see 
no  reason  why  the  plainti£P  should  be  entitled  to  insist 
upon  the  witness*s  privilege.  If  therefore  it  were 
necessary  to  decide  the  point,  I  should  be  strongly  of 
opinion  that  a  mistake  of  the  Judge  on  such  a  point 
is  not  a  ground  for  a  new  trial,  where  the  evidence 
has  been  admitted  Then  there  is  a  second  point, 
as  it  is  urged  that  there  is  a  positive  rule  that,  under 
such  circumstances  as  these,  vqu  g^ust  call  the  client, 
to  see  if  he  i^U  not  Wp^J^t :  and  retract'  Ins  teAisal  *" 
to  produce  the  deed.  I  thidkvtUat'^wdtt^lbe  a  most' 
inconvenient  rule;  for  an  attorney  may  hold  the  deed 
as  attorney  for  a  great  many  persons,  as,  for  instance, 
not  only  for  the  mortgagee,  but  for  many  subsequent  in- 
cumbrancers ;  and  it  would  be  very  hard  upon  the  party, 
if  at  the  trial  he  were  to  be  debarred  from  giving  evidence, 
unless  he  subpoinaed  all  those,  of  whose  interest  he  might 
never  have  heard  till  the  attorney  named  them,  on  being 
called  on  to  produce  the  instrument.  I  agree  with  my 
brother  Coleridge  that  the  real  rule  is,  that,  before  giving 
secondary  evidence,  you  must  reasonably  prove  that  you 
cannot  produce  the  original  because  of  the  privilege, 
and  you  must  prove  that  to  the  satisfaction  of  the  Judge 
who  tries  the  cause.  As  to  Begina  v.  IJanfaethly  {h) : 
my  htoihet  AldersoUi  in  Jestu  College  v.  Gibb$  (e),  speak- 
ing of  a  document  in  question  in  that  suit,  says:  ^*  You 
could  not  have  proved  it  by  secondary  evidence,  unless 
the  document  had  been  in  the  possession  of  a  party  not 
bound  to  produce  it.     You  cannot  produce  secondaiy 

(a)  3  Q.  B,  609.  {h)  2B,^B,  940. 

(c)  1  r.  fr  C.  Ezch.  146.  1^,0. 
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evidence  of  a  document,  if  a  witness  refuses  to  produce        1854. 
the  original.     He  does  it,  it  is  true,  at  his  own  peril ;  but      Phblps 
you  have  no  remedy,  except  an  action  against  him."       Pebw. 
And  the  decision  in  Regina  ▼.  Llanfaethly  (a)  seems  to 
be  an  application  of  that  doctrine,  for  which  I  believe 
these  are  old  authorities,  but  which  is  a  principle  not 
applicable  to  the  present  case. 

Role  discharged. 

(a)  2E,^B,  940. 

The   Queen  against  The  London  and   North 
Western  Railway  Company. 

TTUGH  HILL,  in  last  Easter  Term,  obtained  a  rule  Notice  wu 

./i  given  by  D, 

calling  on  The  London  and  North  Western  Railway  to  a  railway 

company  tnat 
by  their  works 
tbey  had  penaanentlj  obstructed  a  waj  to  the  use  of  wfaleh  D.  was  entitled  as  i^>pnrtenant 
to  a  messuage  belonging  to  D. :  whereby  D,  was  prevented  from  enjoying  the  way,  and  his 
interest  in  the  messuage  was  injuriously  sfiected :  and  the  Company  were  required,  in  default 
of  their  agreeing  to  pay  to  Z>.  a  sum  named,  to  issue  their  warrant  to  the  sheriff  to  summon 
a  Jory  to  assess  compensation. 

The  Company  issued  a  warrant,  reciting  the  notice,  stating  that  they  did  not  admit  2>.'s 
right  to  the  way,  or  the  damage,  or  the  injurious  affection ;  but  that  they  were  willing  that 
the  amount  of  the  said  compensation  should  be  settled  as  requested  in  the  notice ;  ana  they 
required  the  sheriff  to  summon  a  jury  to  determine  by  their  verdict  the  amount  of  the  com- 
pensation in  respea  whereof  D,  by  his  notice  had  required  the  Company  to  issue  their 
warrant. 

The  sheriff  summoned  a  jury  to  try  the  question  in  disnute  in  the  warrant.  At  the 
inquiry,  the  jury  having  been  sworn  to  inquire  and  assess  tne  compensation  and  damages 
in  the  vrarrant  moRtioned,  evidence  was  given  for  and  against  the  existence  of  the  right. 
JD.  insisted  that  the  existence  of  the  right  was  to  be  taken  for  granted  on  the  inquiry,  and, 
further,  that  the  right  was  proved.  The  Company  insisted  that  the  right  was  disproved, 
and  that  the  ijiry  ought  to  be  told  that  Z).  was  not  entitled  to  any  compensation. 

The  sheriff  told  the  jury  to  say  whether  2>.  was  entitled  to  the  way :  but,  if  they  ne- 
gatived  this,  to  say  what  was  the  compensation  to  be  paid  on  the  assumption  that  the  right 
existed. 

Th«  jnry  foond  that  the  right  of  way  did  not  exist,  and  that  on  that  ground  D,  had  not 
sustained  any  damage :  but,  on  the  supposition  that  they  were  to  assume  its  existence,  they 
settled  the  compensation  at  ]60L  This  finding  was  specially  incorporated  in  the  verdict; 
and  the  sheriff  gave  judgment  thereon  that  D.  had  not  sustained  any  damage. 

This  Court,  on  the  application  of  D.,  quashed  the  inquisition,  verdict  and  judgment, 
upon  certiorari :  holding : 

1.  That  the  jury,  under  sect.  68  of  The  Lands  Clauses  Consolidation  Act,  1815,  had  no 
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1854.        Company  to  shew  cause  why  a  writ  of  certiorari  should 
The  Queen    ^^^  issue,  to  remove  into  this  Court  the  record  of  a 
verdict  and  judgment  given  upon  an  inquisition  taken 


London 


and  North    by  the  sheriff  of  Warwickshire,  on  13th  April  1853,  by 

Railwaj      virtue  of  a  warrant  of  the  said  Company,  dated  17th 
CompaiiT* 

February  1853,  directed  to  the  said  sheriff,  to  summon  a 

power  to  fa-  special  jury  to  determine  by  their  verdict  and  settle  the 
(pire  into  the       r  J     J  j 

nghtof2>.  to  ^amount  of  the  compensation  to  be  paid  to  Charles 
the  way,  but  "^      ^  i  *.    i        i_    j  i 

were  bound       DoUmati  and  Peter  PUt,  in  respect  whereof  they  had  by 

to  agteM  com- 
pensation u^n  their  notice  and  claim  required  the  Company  to  issue 
the  assumption     .    ,        ., 

that  it  existed,  theu:  Said  warrant 

▼e^'ict  wu  ^  From  the  affidavit  on  which  the  rule  was  obtained  it 
wl? c»uidnot  ^PP®*^'*^  ^^^^  ^^®  Company,  ithder  the  powers  of  Stat 
be  rejected  as    9  j^  ^q  Ftct.  c.  ccclix.  (a\  and  in  construction  of  the 

to  the  nega^  ^  . 

tiring  the  right  railway  and  works  thereby  authorized,  in  the  latter  part 

but  stand  as  to  -^  .  . 

the  con(Utional  of  1851,  permanently  obstructed  a  private  way  leading 
assessment  of      _  _  .         .       1       ,  ,       ^   « 

the  amount      iTom  messuages  and  premises  m  the  borough  of  J3tr- 

Per  Lord 
Can^beaCJ^  tningtuim  belonging  to  Charles  DoUman  and  Peter  Pitt, 

mgi^nJs.i  ^  lessees  for  a  term  of  years,  **and  which  way  the  said 

E^fHwho      Cf^^^'  DoUman  and  Peter  Pitt  claimed  and  alleged, 

held  that  the     ^jd  g^u  claim  and  allege,  to  be  a  way  which  was  of 

juTT  had  power  ^^  '  •' 

to  m^uire  into   right  appurtenant  to  and  used  with  the  same  messuages 

and  premises."    The  messuages  and  premises  being  (as 

deposed)  injuriously  affected  by   the  obstruction,   the 

attorney  of  DoUman  and  Pitt  served  a  notice  and  claim 

on   the   Company :    reciting    that   the   Company   had 

<<  entered  upon,    stopped,  up,   blocked  up,  and   taken 

away,  permanently  obstructed,  or  destroyed,  a  certain 

way,  passage  or  road  leading  from  certain  messuages  and 

other  premises  hereinafter  more  particularly  referred  to, 

belonging  to  us,  the  undersigned  Charles  DoUman  and 

(«)  Local  and  personal,  public :  *'  For  making  a  railway  from  The 
London  and  Birmingluxm  Railway  to  or  near  to  Navijfotion  Stnet  within 
the  borough  of  Birminffkam,** 
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Peter  Pitti  into  a  certain  public  street  in  Btrmingham^  &c. 
*'  And  the  right  to  use  such  way,  passage  or  road,  for 
horses,  carts,  waggons,  carriages,  and  also  without  the 
same,  and  for  all  other  purposes,  belongs  to  us,  and  has 
been  held  and  enjoyed  by  us,  and  by  the  person  or 
persons  under  whom  we  claim  to  be  endded,  with  the 
messuages"  &c.  And  that  the  Company  had  made  certain 
paths,  buildings,  &c.,  of  a  permanent  character,  by 
reason  whereof^  and  of  certain  walls,  &c.,  the  way  was 
permanently  stopped  up  and  destroyed :  **  whereby  we, 
and  our  tenants,  servants  and  others  belonging  to  us,  for 
some  dme  past  have  been  prevented  from  having  the 
enjoyment  of  the  said  way,  passage  or  road,  and  we, 
and  our  tenants,  servants  and  others,  are  now  prevented 
from  having  the  use  and  enjoyment  of  the  said  way, 
passage  or  road;  and  whereby  we,  the  undersigned, 
have  been  prejudiced,  and  are  now  prejudiced,  in  our 
estate  and  interest  of  and  in  the  said  several  messuages'* 
&C.  DoUman  and  Pitt  then  gave  ^*  nodce  that  we  are  inter- 
ested in,  or  entitled  to,  the  said  several  messuages"  &c., 
''in  respect  of  which  we  claim  such  way,  and  so  injured 
as  aforesaid,  subject  to  such  tenancies  as  may  subsist  in 
the  same  premises  for  the  residue  of  a  term  of  99  years 
to  be  computed  from"  &c.  ''  And  we  do  hereby,  in 
pursuance  of  the  statutes  in  that  case"  &c.,  ''give  you, 
the  sud  Company,  notice  that  we  require  you  to  pay  us 
compensation  in  respect  of  the  said  way,  passage  or 
road,  which  you  have  entered  upon  and  taken  as  afore- 
said, whereby  our  said  messuages"  &c.,  "  and  our  estate 
and  interest  therein,  have  been  damaged  or  injuriously 
affected  as  aforesaid ;  and  for  the  aforesaid  injuries  to 
the  same,  and  in  respect  of  our  estate  or  interest  in 
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the  said  way.  And  that  the  amount  of  our  claim  for 
compensation  by  reason  of  the  premises  is  2300/." 
lliat,  unless  the  Company  were  willing  to  pay  the 
2300iLy  and  to  enter  into  a  written  agreement  for  the 
purpose  within  twenty  one  days,  the  claimants  desired 
that  the  amount  of  comp>ensation  should  be  settled  by  a 
jury  according  to  the  provisions  of  the  Act  &&,  and 
required  them,  in  that  case,  to  issue  a  warrant  to 
summon  <*  a  jury  for  settling  the  amount  of  the  said 
compensation,  as  in  the  said  Act  or  Acts  is  directed 
and  provided." 

The  Company  accordingly  issued  their  warrant  to 
the  sheriff,  reciting  the  notice,  and  adding :  *^  And 
whereas  we  do  not  admit  that  the  said  Charles  DoUman 
and  Peter  Pitt  are  interested  or  entitled  as  in  the  said 
notice  mentioned,  or  that  the  claim  to  the  said  way 
is  a  valid  claim,  or  that  they  are  entitled  to  compen- 
sation in  respect  of  the  matters  in  the  said  notice 
and  claim  specified,  or  that  such  damage  or  injurious 
affection,  as  in  the  said  notice  is  supposed,  has  arisen 
or  accrued :  yet,  being  willing  that  the  amount  of  the 
said  compensation  shall  be  settled  as  in  and  by  the 
said  notice  and  claim  is  requested :  Therefore,  we  the 
said  Company  do,  by  this  warrant  under  our  common 
seal,  according  to  and  in  pursuance  of  the  Lands 
Clauses  Consolidation  Act,  1846,  and  the  Act"  &c. 
(9  &  10  Vict  c.  cccliz.),  '*  and  in  pursuance  of  the  said 
request  in  that  behalf  contained  in  the  said  notice 
and  claim  of  the  said  C.  D,  and  P.  P.,  require  you,  the 
sheriff  of  Warwickshire,  to  summon  a  special  jury  to 
.  determine  by  their  verdict  and  settle  the  amount  of  the 
compensation  in  respect  whereof  the  said  Charles  DoU- 
man and  Peter  Pitt  have  by  their  said  notice  and  claim 
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requested  and  required  of  us  to  issue  our  warrant  to       1954, 
you." 

The  sheriff  accordingly  summoned  a  jury  to  try  the 
question  in  dispute  in  the  said  warrant  The  inquiry 
was  held  at  Birminghttm^  before  the  undersheriff, 
assisted  by  counsel  as  assessor :  and  the  claimants  and 
the  Company  appeared  by  counsel  respectively.  Evi- 
dence was  given  as  to  the  existence  and  user  of  the  way. 
The  counsel  for  the  Company  contended  that  there  was 
no  evidence  of  such  right  of  way  as  was  claimed^  and 
called  on  the  assessor  to  direct  the  jury  that  the  claim- 
ants "were  not  entitled  to  any  compensation."  The 
counsel  for  the  claimants  contended  that  "  it  was  not 
competent  for  the  undersheriff  or  the  jury  on  that 
inquiry  to  determine  the  question  whether,  as  matter 
of  law,  such  right  of  way  did  or  did  not  exist;  and  that 
the  functions  of  both,  as  regarded  that  inquiry,  were 
limited  to  determining  by  their  verdict,  and  settling,  the 
amount  of  compensation  according  to  the  exigency  of 
the  said  warrant  on  the  assumption  that  such  right 
did  exist:"  and  further  that,  the  existence  of  the  way» 
the  stoppage  and  the  deterioration  in  value  having  been 
proved  or  admitted,  the  only  question  was  the  amount 
of  compensation  for  such  damage  and  injury.  The 
assessor  directed  the  jury  "to  say,  by  their  verdict, 
whether  there  was  any  such  way  as  claimed  befiare  and 
at"  &c.  (directing  their  attention  to  points  of  time  with 
respect  to  which  the  objection  to  the  right  was  urged) ; 
adding  that,  if  they  found  in  the  negative,  he  was 
of  opinion,  and  should  direct  them,  as  matter  of  law, 
that  there  was  no  legal  right  of  way  to  which  the 
claimants  were  entitled  :  but,  at  the  same  time,  he 
directed  them  also   to   say   what,   on   the   assumption 
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1854.  that  such  right  of  way  did  exist,  was  the  amount  of 
The  QuESN  coojpeosation  to  be  paid  by  the  said  Company  to  the 
claimants  in  respect  of  such  damage  and  injury  occa- 
sioned by  the  stoppage  thereof.**  The  jury  found: 
'*  That  there  was  no  way  such  as  claimed  existing  at** 
&C.  (the  points  of  time  before  mentioned);  '^but  that, 
on  the  supposition  that  they  were  to  assume  the  exis* 
tence  of  such  legal  right  of  way  for  the  purposes  of  the 
said  inquiries,  they  settled  the  amount  of  compensation 
at  150^"  The  following  instrument  was  then  executed. 
"  fFanmckshire  to  wit  A  verdict  and  judgment  deli- 
vered and  given  in  Birmingham^  in  the  county  of 
Wanoicky  this  13th  day  of  April  1853,  by  virtue  and 
in  pursuance  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  of  an  Act"  &c.  (9  &  10  Vict  c.  cciv.  (a)), 
"  and  of  another  Act"  &c.  (9  &  10  Vict  c.  ccclix.),  «  upon 
a  certain  inquisition  held  before**  &c  (the  sheriff), 
«<upon  the  oaths  of**  &c.  (the  jurors),  ^'good  and  lawful 
men  of  the  said  county,  qualified"  &c.,  ^*and  now  here 
duly  impannelled  and  sworn  by  the  said  sheriff,  under 
and  in  pursuance  of  a  certain  warrant  hereunto  an- 
nexed** &c.,  'directed  to  the  said  sheriff,  and  delivered 
by  the  said  Railway  Company  to  the  said**  &c.  (the 
sheriff),  <<  as  such  sheriff,  to  be  executed  in  due  form 
of  law." 

"  Warwickshire  to  wit.  Be  it  remembered  that  here- 
tofore, to  wit  on"  &c.  The  warrant  was  then  recited, 
the  delivery  of  it  to  the  sheriff,  the  summoning  by  him 
of  the  claimants  and  the  Company,  for  the  purpose  of 
striking  a  special  jury,  their  attendance  accordingly,  the 

(a)  Local  and  personal,  paUic:  "To  oonaolidate  the  Londm  mid 
Birmingham,  Grand  Junetiom,  and  Mancheiter  and  Birmingkam  Railway 
Companies.** 
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striking  of  a  special  jury  *'  for  the  purpose  aforesaid,  in 
manner  directed  by  the  said  Act,"  the  reduction  of  the 
jury  to  twenty,  the  summoning  of  the  jury,  the  appear- 
ance of  the  parties,  the  coming  of  eleven  jurors,  and  the 
consent  of  the  parties  that  the  question  in  dispute  in 
the  said  warrant  mentioned  shall  be  determined  by  the 
verdict  of  a  jury  consisting  of  &c.  (the  eleven).  **  And 
thereupon  the  said"  &c.  (the  jurors)  "are  now  here 
duly  impannelled  and  sworn  by  me,  the  said  sheriff,  by 
and  with  such  consent  as  aforesaid,  and  do  make  oath 
before  me,  such  sheriff  as  aforesaid,  truly  and  faithfully 
to  inquire  and  assess  the  compensation  and  damages 
in  the  said  warrant  mentioned:  and,  having  viewed 
the  said  several  messuages,  tenements  and  other  here- 
ditaments in  respect  of  which  the  question  in  dispute  in 
the  said  warrant  mentioned  has  arisen,  and  having 
heard  what  was  alleged  by  the  counsel  learned  in  the 
law  for  both  the  said  parties,  and  the  evidence  adduced 
before  them,  the  said  jury :  They,  the  said  jury,  upon 
their  oath  As  aforesaid,  do  say  that  the  said  Charles 
DoUman  and  Peter  Pitt  were  not,  at  the  time  of  the 
said  construction  by  the  said  London  and  North  Wes- 
tern Railway  Company  of  the  said  railway,  or  extension, 
and  the  station,  works  and  conveniences  connected 
therewith,  in  the  said  notice  mentioned,  entitled  to,  nor 
had  they,  any  such  right  of  way  as  in  the  said  notice 
mentioned,  or  any  right  of  way  whatever  leading  from 
the  messuages'*  &c.,  "  in  the  said  notice  referred  to,  into 
a  certain  public  street  in  BirminghantT  &c.,  "  as  in  the 
said  notice  they  claim  to  have  had  and  enjoyed.  And, 
on  that  ground,  the  said  jury  do  find  and  determine 
that  the  said  CJuirles  DoUman  and  Peter  Pitt  have 
not  sustained  any  damage  whatever  by  the  said  exe* 
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cution  of  the  said  works  of  the  said  Company.  But 
'  the  said  jury  further  say  that,  if  they  are  obliged  by 
law  to  assess  and  determine  the  amount  of  compen- 
sation payable  to  the  said  C.  2>.  and  P,  P.^  in  respect  of 
the  said  works  of  the  said  Company,  upon  the  assump- 
tion that,  at  the  time  of  the  said  construction  thereof, 
the  said  C.  Z>.  and  P.  P.  were  entitled  to  the  said 
alleged  right  of  way,  and  that  the  same  was  obstructed 
and  obliterated  by  such  works  as  mentioned  in  the  said 
notice,  then,  and  in  such  case  only,  they  the  said  jury 
do  assess  the  amount  of  such  compensation  at  the  sum 
of  150il  Which  said  verdict  I,  the  said  sheriff,  do 
hereby  sign,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided." 

(Signature  of  the  sheriff.) 
"  Which  said  verdict  being  so  as  aforesaid  given  and 
signed :  Now  therefore  I,  the  said  sheriff,  before  whom 
the  said  inquisition  hath  been  holden,  do  hereby,  at 
Birmingham  aforesaid,  on  the  day  and  year  first  afore- 
said, in  pursuance  of  the  statute  in  that  behalf  made  and 
provided,  pronounce  and  give  judgment  upon  the  said 
verdict :  That  the  said  Charles  Dollman  and  Peter  Pitt 
have  not  sustained  any  damage  whatever  by  the  said 
construction  of  the  works  of  the  said  Railway  Company. 
*^  In  witness  whereof,  I"  &c.  (signed  and  sealed  by 
the  sheriff)^ 


In  last  Michaelmas  Term  (a). 


Sir  F.  KeUy^  Mellar  and  Bavill  shewed  cause ;  and 
Iluffh  Hill  and  Willes  were  heard  in  support  of  the  rule. 


(«)  November  10,    1853. 
Wigktman  and  Erk  Js. 


Before    Lord   Campbeli  C.   J.,    Coleridge, 
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The  course  of  the  argument  will  fully  appear  from 
the  judgments. 

Cur,  adv.  vuli. 

In  this  Vacation  {February  18th),  there  being  a 
difference  of  opinion  on  the  Bench,  the  following  judg- 
ments were  delivered  seriatim. 
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Erlb  J.  Upon  a  motion  for  a  certiorari  to  remove  an 
inquisition  held  under  The  Lands  Clauses  Consolidation 
Act,  1845  (a),  sect  68,  for  settling  the  amount  of  com- 
pensation that  might  be  due  from  the  Railway  Company 
to  the  landowner  in  respect  of  lands  alleged  to  be  inju- 
riously affected  by  reason  of  an  obstruction  of  a  private 
way  said  to  be  appurtenant  to  the  lands,  the  question 
has  been  raised,  Whether,  on  such  an  inquisition,  there 
is  jurisdiction  to  try  the  existence  of  spch  a  right  of 
way. 

The  landowner  alleges  that  there  is  no  jurisdiction : 
and  he  relies  upon  the  words  of  the  section,  **  if  any 
party  shall  be  entitled  to  any  compensation  in  respect 
of  any  lands''  "  injuriously  affected,"  "  such  party  may 
have  the"  amount  '^ settled  by"  inquisition.  These 
words,  he  contends,  import  that  the  title  to  the  compen- 
sation is  a  condition  precedent  to  the  power  to  hold  the 
inquisition ;  and  that,  therefore,  the  injurious  affecting 
described  in  the  claim  must  be  taken  to  be  admitted  as 
the  title  to  that  compensation,  and  the  inquiry  conse- 
quently confined  to  settling  the  amount  which  ought  to 
be  paid  in  the  event  that  the  claim  of  the  alleged  way 
should  in  a  future  action  be  proved  to  be  true.    And,  in 


Erie  J. 


(a)  Stat.8&9  Vict.  c.  18. 
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further  support  of  this  construction,  he  observes  on  the 
inconvenience  {a)  likely  to  arise  from  the  opposite  con- 
struction in  allowing  a  tribunal  to  try  a  right  of  way, 
which  is  supposed  to  be  incompetent  for  that  duty. 

But  I  am  of  opinion  that  upon  this  inquisition  there 
was  jurisdiction  to  try  the  right  of  way,  as  incidental  to 
the  question  of  the  amount  of  compensation  to  be  paid 
for  lands  injuriously  affected. 

Throughout  the  legislation  on  this  subject,  the  title 
to  the  land  is  kept  distinct  from  the  rights  belonging  to 
that  land.  Upon  the  title  depends  the  person  who  is  to 
receive  the  compensation :  upon  the  rights  depends  the 
quantum  of  compensation  to  be  paid. 

With  respect  to  the  title  to  the  land,  provision  is 
made  to  constitute  a  party  litigant  to  meet  the  railway 
company,  and  settle  the  amount  that  is  to  be  paid:  and, 
if  this  party  litigant  represents  parties  who  would  be 
under  disability  from  acting,  or  if  he  turn  out  to  have 
no  valid  title,  the  amount  so  setded  is  to  be  paid  either 
into  Chancery,  or  over  in  such  other  way  that  the 
parties  entitled  shall,  after  their  title  has  been  ascertained 
by  the  proper  tribunals,  receive  their  due.  Then  also, 
in  respect  of  the  amount  to  be  paid,  provision  is  made 
to  enable  the  railway  company  to  settle  speedily  and 
finally  what  that  amount  is,  so  that,  by  paying  it  over 
either  to  the  claimant  or  in  the  statutable  way,  they 
may  become  owners,  and  carry  on  their  works  without 


(a)  As  to  the  weight  of  this  consideration,  reference'was  made  in  argn- 
ment  to  Begina  r,  Tht  Eatteru  Countiet  Railway  Company,  2  DowL  N,  S. 
945.  As  to  the  extent  of  discretion  to  be  exercised  by  the  Court,  in 
granting  a  certiorari,  reference  was  made  to  Begina  ▼.  The  Mameketter  and 
Leeds  Railway  Company,  8  i^.  $•  £.  413.;  and  Regina  y,  Th*  Committee 
Men  for  the  South  Holland  Drainage,  S  A.  ^  E.  429. 
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delay  or  doubt ;  that  prompt  and  final  settlement  of  the 
amount,  without  the  risk  of  protracted  litigation,  being 
also  of  great  importance  for  the  claimant  where  his 
title  is  undisputed,  as  is  forcibly  explained  by  Lord 
Truro  in  The  East  and  West  India  Docks  and  Bimdng' 
ham  Junction  Railway  Company  ▼.  Gattke  (a). 

The  provisions  thus  given  for  settling  the  amount  are 
given  in  detail  in  the  sections  preceding  sect  68  (ft), 
which  relate  to  claims  before  the  land  has  been  taken  or 
injuriously  affected.  If  the  claim  is  under  50/.,  it  is  for 
two  justices;  if  above  60i,  it  is  to  be  settled,  either  by 
agreement  if  the  landowner  and  company  can  agree  on 
the  amount;  if  they  cannot,  then  the  landowner  may 
elect  to  proceed  by  arbitration ;  and,  if  this  is  rejected 
or  fails,  the  amount  must  either  be  settled  by  a  jury  or 
the  amount  claimed  may  be  taken  to  be  the  amount 
due,  if  the  company  refuse  to  hold  an  inquisition  and 
are  found  liable  to  make  some  compensation  in  an 
action.  When  the  amount  is  thus  settled  before  the 
taking  or  injurious  affecting,  by  the  way  of  agreement, 
the  landowner  will  of  course  take  into  consideration  all 
the  rights  of  ownership  that  will  be  injuriously  affected, 
whether  ways,  waters,  lights  or  other  advantages.  Among 
these  the  first  and  almost  universal  matter  of  claim  is  on 
account  of  severance,  which  is  the  obstruction  of  the 
previously  existing  power  of  passing  firom  one  part  of 
the  estate  to  another.  And  this  power  of  passing  may 
be  either  directly  iBrom  one  field  to  another  of  the  same 
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(«)  3  Maem.  ^  G,  16&. 

(6)  As  to  the  incorpormtioii  of  the  preceding  Mctiona  in  lect.  68, 
reference  was  made  to  South  Eastern  RaUwajf  Company  ▼.  Richardtom^ 
in  Each.  Ch.  {HiL  Vac.  1852),  affirming  the  judgment  of  C.  P.  in 
RkhardMm  v.  The  Smtk  Eattem  Railway  Company,  1 1  Com,  B,  154. 
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owner,  or  indirectly  from  the  one  field  by  a  right  of  way 
over  the  land  of  a  third  person  to  the  other  field :  and 
such  a  right  of  way  may  either  be  used  to  increase  the 
amount  of  compensation  by  the  landowner,  if  it  is  to  be 
obstructed,  or  to  diminish  tHat  amount  by  the  railway 
company  in  case  the  direct  passage  from  one  field  to 
another  is  obstructed,  but  there  is  left  open  a  convenient 
passage  by  means  of  the  alleged  right  of  way.  But,  if 
the  parties  cannot  agree  on  the  amount,  and  arbitrators 
are  resorted  to,  they  would  have  to  take  the  same 
matters  into  their  consideration,  and,  among  the  rest, 
the  same  question  of  the  right  of  way.  And  in  the 
remaining  case,  if  arbitrators  are  not  made  available,  and 
a  jury  is  resorted  to,  all  questions  relative  to  settling  the 
amount  of  compensation  are  to  be  inquired  into  and 
considered,  and  finally  decided  by  them,  in  the  same 
way  and  to  the  same  extent  as  would  have  been  done 
by  agreement  or  by  arbitration.  The  law  appears  to 
me  to  be  so  expressed :  and  the  constant  usage  in  fact, 
as  far  as  I  can  discover,  appears  to  have  accorded  with 
the  law  so  understood. 

It  is  to  be  noted  that  neither  the  right  of  way  nor  any 
other  right  is  tried  and  decided  in  the  sense  in  which 
that  result  would  occur  where  the  question  was  raised 
and  decided  between  the  respective  owners  of  the  domi- 
nant and  servient  tenements.  As  between  them,  the 
question  would  remain  the  same  after  the  inquisition  as 
before:  but,  as  between  the  owner  of  the  dominant 
tenement  and  the  railway  company,  and  as  far  as  relates 
to  the  amount,  if  any,  to  be  paid  for  injuriously  affecting 
the  supposed  right  by  the  works  of  the  railway  company, 
the  question  would  be  answered  and  finally  disposed  of. 
It  should  be  further  noted  that,  throughout  these  pro- 
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visions  for  settling  the  compensation  before  the  land  is 
taken  or  injuriously  affected,  there  is  no  expression  to 
prevent  the  jury  from  finding  that  no  compensation  is 
due.  According  to  these  provisions,  the  claim,  if  dis- 
puted, may  be  aflSrmed  or  negatived  by  the  jury ;  and, 
if  a£5rnied  in  whole  or  in  part,  damages  may  be  assessed 
accordingly  in  the  same  manner  as  would  occur  in  an 
action  for  the  same  grievance. 

Thus  a  legal  machinery  is  provided  for  the  settlement 
of  the  amount  of  compensation  in  these  different  modes. 
If  it  is  done  by  agreement,  the  sections  from  6  to  15 
operate :  if  by  justices  or  arbitration,  sections  16  to  37 
apply ;  and,  if  by  a  jury,  sections  38  to  57  apply.     And 
the  machinery,  thus  fully  prepared,  is  frequently  adopted 
by  a  short  reference  in  subsequent  enactments.     Thus 
sections  95  to  98  adopt  it  for  copyhold  lands ;  sections 
99  to  107  adopt  it  for  rights  of  common;  section  124 
adopts  it  for  interests  in  land  which  were  not  known 
when  the  land  was  taken.     And  stat  8  &  9  Vict.  c.  20. 
(The  Railways  Clauses  Consolidation  Act,  1845)  s.  6. 
adopts  it,  by  enacting  that,  in  exercising  their  powers, 
the  company  shall  be  subject  to  the  provisions  and 
restrictions  contained  in  the  Lands  Clauses  Consolidation 
Act,  and  shall  make  to  all  parties  interested  in  any  lands 
injuriously  affected  full  compensation  for  all  damage 
sustained.    And  sect  68  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  is  a  correlative  enactment  to  that  last 
mentioned,  giving  the  right  to  the  landowner  to  obtain 
from  the  company  compensation  in  all  cases  not  other- 
wise specially  provided   for,  where  lands  have   been 
injuriously  affected  by  reason  of  the  works  of  the  com- 
pany.    And  the  words  of  sect  68  are  express  to  adopt 
the  provbions  before  created ;  for,  if  the  claimant  elects 
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to  proceed  by  arbitration^  the  amount  of  compensation 
is  to  be  settled  '^in  the  manner  therein  provided ;"  and,  if 
he  elects  to  have  a  jury,  a  warrant  is  to  issue  to  summon 
a  jury  for  settling  the  same  *^  in  the  manner  herein 
provided ;"  that  is,  in  the  previous  sections. 

In  each  case  the  provision  for  constituting  a  party 
litigant  to  meet  the  company  is  altered  according  to 
the  circumstances.  Thus  for  copyholders  and  lords  of 
manors  the  provision  is  in  analogy  to  that  for  freeholds; 
for  commoners,  a  committee  must  be  appointed  to 
represent  the  body.  And,  as,  when  the  amount  is  to 
be  settled  before  the  land  is  taken  or  injuriously  affected, 
the  company  are  to  take  the  initiative  by  sending  a 
notice  to  the  landowner,  so  when  this  is  to  be  done  after 
the  taking  or  injurious  affecting,  as  is  the  case  under 
sect.  68,  the  landowner  is  to  take  the  initiative  by 
sending  a  claim  to  the  company.  But  in  all  the  cases, 
as  soon  as  the  parties  are  constituted,  and  the  question 
is  raised,  and  the  kind  of  settlement  elected,  the  opera- 
tion of  the  machinery  provided  for  that  kind  of  settle- 
ment is  the  same.  The  question  depends  on  analogous 
considerations  in  all,  and  is  tried  and  decided  to  the 
same  extent  and  with  the  same  result  in  all.  The  jury, 
on  settling  the  question  of  amount,  are  bound  to  try  all 
questions  incidental  thereto,  such  as  questions  of  rights 
to  ways  or  other  easements ;  while  effect  will  be  given 
to  the  words  "  if  any  party  shall  be  entitled  to  any  com- 
pensation in  respect  of  any  lands"  ^injuriously  affected," 
by  holding  that  the  company  may  raise  the  question  of 
the  claimant  being  the  party  so  entitled  in  some  other 
proceedings. 

I,  therefore,  think  that  the  jury,  under  sect.  68,  had 
jurisdiction  on  this  occasion.     The  decisions  have  been 
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in  accordance  with  this  construction.  Thus  it  has  been 
held  that  the  provisions  for  a  special  jury,  and  for  notice 
of  holding  the  inquisition,  and  for  costs,  contained  in 
the  earlier  sections,  are  adopted  by  the  reference  to 
them  in  sect.  68,  according  to  the  authorities  cited  by 
Mr.  mil  in  his  argument.  And  it  was  decided,  in 
Regina  ▼.  Lancaster  and  Preston  RaHway  Company  (a), 
that  the  jury  might  find  that  no  damage  had  been 
sustained ;  in  other  words,  that  the  lands  had  not  been 
injuriously  affected.  This  decision  has  been  repeatedly 
cited  in  different  Courts,  uniformly  with  approval ;  and 
it  appears  to  me  to  be  expressly  in  point  for  the  validity 
of  the  verdict  now  under  consideration.  The  claim  for 
compensation  for  injuriously  affecting  land  by  obstruct- 
ing a  way  appurtenant  thereto  is  in  its  nature  a  claim 
for  severance  damage.  The  existence  of  the  way  is 
incidental  to  the  settling  the  amount  of  damage  from 
the  alleged  obstruction.  The  company  might  shew 
that  it  never  existed,  or  had  been  diverted,  or  passed  in 
another  direction,  where  there  was  a  tunnel  or  a  bridge, 
either  to  negative  or  diminish  the  amount  of  damage 
claimed :  and  the  landowner  might  go  into  evidence  to 
the  opposite  effect  for  a  similar  purpose.  If  the  jury 
may  legitimately  decide  that  there  was  no  damage,  it 
seems  to  me  to  follow  that,  as  incidental  thereto,  they 
might  decide  that  no  way  had  been  obstructed ;  that  is, 
that  the  way  claimed  did  not  exist  This  decision  would 
leave  the  question  of  the  way  unaffected  as  against  all 
other  parties  except  the  railway  company;  and,  as  to 
that  body,  would  only  decide  that  the  compensation  due 
for  the  alleged  obstruction  was  nothing. 


1854. 
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According  to  this  construction  of  the  section,  the 
inconvenience  of  assessing  damages  subject  to  the  con- 
tingency that  the  claim  should  be  proved  in  an  action, 
and,  in  case  of  failure  to  establish  every  part  of  the 
claim  in  the  action,  assessing  again,  subject  again  to  the 
same  contingency,  would  be  avoided.  All  questions 
incidental  to  the  amount  of  compensation  would  be 
finally  decided  by  arbitration  or  a  jury ;  while  all  ques- 
tions incidental  to  the  question  of  the  tide  of  the  claimant 
to  receive  that  amount  would  be  for  other  tribunals. 

With  respect  to  the  supposed  inconvenience  of 
referring  to  a  jury,  under  the  guidance  of  the  sheriff, 
the  trial  of  a  right  to  an  easement,  one  answer  is,  that 
the  right  is  only  tried  as  incidental  to  the  question  of 
damages  for  one  obstruction ;  and  a  further  answer  is,  that 
the  landowner  need  not  refer  it  to  a  jury,  but  may  elect  a 
competent  arbitrator ;  and,  if  he  prefers  a  jury,  he  cannot 
be  heard  to  complain  of  their  incompetency :  while  the 
company,  if  they  choose  to  run  the  risk  of  being  liable 
for  the  amount  claimed,  may  refuse  to  summon  a  jury ; 
and  then  the  claimant's  action  for  that  amount  would 
raise  the  question,  whether  the  lands  had  been 
injuriously  affected  at  all,  as  is  mentioned  in  Regina  v. 
Metropolitan  Commissioners  of  Sewers  (a).  And  a 
further  answer  is,  that  the  Legislature  has  expressly 
empowered  the  jury  to  try  all  questions  incidental  to 
the  amount  of  compensation  in  the  earlier  and  detailed 
sections  for  settling  the  amount,  and  also  has  referred  to 
the  same  jury  more  complex  questions  of  law  and  fact 
in  respect  of  manorial  profits  under  section  96,  and  of 
commonable  rights  under  sect.  105.     The  Legislature 
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therefore  saw  no  objection  on  account  of  this  supposed 
inconvenience. 

This  construction  accords  with  the  result  of  the  cases 
in  Chancery  upon  this  section. 

Lord  CottenJumCs  judgment  in  The  London  and  North 
Wutem  Railway  Company  v.  Smith  (a)  indirectly  sup- 
ports it.  For  he  adopted  the  opposite  construction,  that 
the  jury  in  the  inquisition  were  to  assess  the  amount  of 
compensation  without  trying  any  right,  and  that  the 
right  was  to  be  tried  in  a  subsequent  action ;  and  he 
considered  the  inconvenience  to  be  so  excessive  that 
he  prohibited  by  injunction  a  recourse  to  the  statute  so 
construed. 

Lord  Tnaroj  in  The  East  and  fFest  India  Docks  and 
Bmninffham  Junction  Railway  Company  v.  Gatthe  (6), 
directly  supports  it,  holding  that  the  jury  may  try  the 
question  of  right  in  assessing  the  amount  of  compen- 
sation. And  Lord  Cranworth  also  expressly  so  decides 
in  an  elaborate  judgment  in  South  Staffordshire  Railway 
Company  v.  Hall  (c). 

In  the  two  last  cases  it  is  laid  down  that,  if  the  jury 
on  the  inquisition  try  a  question  of  right  over  which  they 
have  no  jurisdiction,  the  company  in  an  action  for  the 
amount  found  by  the  verdict  may  raise  for  trial  that 
same  question  of  right,  and  succeed  if  the  judgment  is  in 
their  favour.  It  seems  to  me  that  this  principle  so  expressed 
is  correct ;  but  it  requires  further  explanation  to  define 
what  questions  are  within  the  jurisdiction  of  the  inqui- 
sition, and  what  are  not.  The  distinction,  between 
questions  of  title  to  the  land  and  right  to  easements  and 
advantages  belonging  to  the  land,  is  clear :  and  sect  124 

(a)  I  Afaeii.  ^  G.  216.  (b)  3  Macn,  ^  G.  165. 

(e)  1  Sim.  N.  S,  373. 
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of  this  Statute  affords  an  example,  in  providing  com- 
pensation for  the  owner  of  an  estate  or  interest  in  land 
which  was  unknown  when  the  land  was  taken.  In  this 
case,  if  the  title  to  the  estate  is  disputed  the  question  of 
title  must  be  first  finally  established  by  law  in  favour  of 
the  party  claiming  it:  and,  if  not  disputed,  or  if  estab- 
lished, then  compensation  is  to  be  afterwards  settled  in 
the  manner  before  provided  in  the  Act.  The  statute 
does  not  declare  why  the  trial  of  the  title  should  in  this 
case  precede  the  settlement  of  the  compensation,  and  in 
other  cases  follow  it  It  may  be  that  the  title  to  an 
unknown  estate  would  be  more  frequently  bad.  But,  be 
that  as  it  may,  the  statute  recognizes  and  provides 
for  two  different  modes  of  trial  of  the  two  classes  of 
questions,  questions  of  title  to  land  and  questions  of 
amount  of  compensation. 

The  case  of  Chabot  v.  laord  Morpeth  (a)  is  a  further 
example  of  the  same  distinction.  Upon  the  inquisition 
to  settle  the  compensation  for  the  land  of  the  claimant, 
his  opponent  contended  that  he  had  no  title  to  a  part 
of  that  land,  and  so  reduced  the  amount  of  the  value  of 
the  land  in  question  by  so  much  estate  and  interest  as 
any  other  person  possessed  adverse  to  the  claimant 
The  Court  says  that  the  jury  **had  no  materials  for 
making  that  reduction,  or  deciding  whether"  any  other 
claimant  *'had  the  whole  estate  and  interest  in  the 
premises,  or  none  at  all."  The  jurors'  duty  "was  to 
estimate  the  value  of  the  property  taken,"  "  the  person 
in  possession  being  deemed  entitled  to  the  whole  interest 
until  the  contrary  be  shewn  (sect  45  (6)  ),  and  the  case  of 
doubtful  titles  being  provided  for  (sect  44  {b) )  quite  in- 

(a)  15  Q.  B.  446. 

(b)  Of  tho  BatUrtta  Park  Act,  9  &  10  Vici,  c.  38. 
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dependently  of  the  jury's  assessment."  Now,  though  this 
judgmeut  was  in  respect  of  the  Act  for  BaUersea  Park, 
the  distinction  under  it  is  applicable  to  claims  under 
the  Lands  Clauses  Consolidation  Act,  1845 :  and,  if  in 
that  case  the  claimant  Chabot  had  endeavoured  to 
enhance  the  amount  of  compensation  by  alleging  that 
easements  belonged  to  the  land,  according  to  mj.  under- 
standing of  the  case  the  jury  there  would  have  had 
jurisdiction  to  try  the  right  to  such  easement& 

Between  these  two  classes  of  questions  the  distinction 
is  sufficiently  marked.  But  in  the  cases  in  Chancery 
a  distinction  is  noted  between  questions  relating  merely 
to  the  amount  of  compensation  for  injuriously  affecting 
land,  and  questions  relating  to  the  legal  nature  of  the 
damage  to  the  land.  Was  it  such  as  gave  the  claimant 
a  legal  right  to  compensation  for  that  damage?  In 
the  case  before  Lord  Cottenhamy  the  question  in  his 
mind  seems  to  have  been  as  to  the  legal  right  to  com- 
pensation where  a  street  in  a  town  had  been  stopped  up, 
at  some  distance  from  the  claimant's  house,  but  to  his 
damage.  Was  the  damage  too  general,  and  was  it  too 
remote  to  give  a  legal  right  to  compensation?  In  the 
case  before  Lord  Truro,  part  of  the  claim  was  for  im- 
peding the  access  of  customers  along  a  street  to  a  shop, 
llie  doubt  here  might  be  the  same.  In  the  case  before 
Lord  Crantoarth,  part  of  the  claim  was  for  not  putting 
gates  where  a  farm  road  crossed  a  railroad ;  and  for  this 
inconvenience  a  specific  remedy  was  given  in  the  statute. 
And  it  was  said  that  the  claimants  should  pursue  that 
remedy,  and  so  had  no  right  to  compensation. 

It  was  in  respect  of  this  class  of  questions,  when  the 
title  is  admitted  and  the  damage  in  fact  is  admitted,  but 
the  right  to  compensation  for  such  damage  is  denied,  that 
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the  two  last  mentioned  Judges  expressed  an  opinion  that, 
if  the  jury  upon  the  inquisition  tried  them  and  found 
for  the  claimant,  and  gave  damages,  still  the  railway 
company  could  raise  them  again  in  an  action  by  the 
claimant  for  the  amount  found  by  that  verdict  Accord- 
ing to  this  opinion,  the  finding  of  the  inquisition  against 
the  claimant  upon  any  question  within  this  class  would 
be  final,  but  a  finding  in  his  favour  upon  it  would  be 
open  to  review  in  an  action.  And  Jx)rd  TVwro's  obser- 
vations in  favour  of  that  right  in  the  railway  company 
will  be  found  worthy  of  attention  when  the  question 
shall  arise. 

But  in  the  present  case  the  question  is  not  raised. 
The  railway  company  admit  the  title  to  the  land,  but 
deny  that  it  has  been  in  fact  injuriously  afiected;  which 
they  have  a  right  to  do,  according  to  Regina  v.  LancaxUr 
and  Preston  Railway  Company  (a).  And,  if  in  support 
of  their  denial  they  disprove  an  alleged  right  of  way,  or 
any  other  alleged  advantage  in  respect  of  which  the 
claim  for  damages  was  made,  they  are,  as  it  seems  to 
me,  within  the  limits  of  the  jurisdiction  of  an  inqubition 
for  compensation  under  this  statute. 

It  follows  that  in  my  judgment  the  present  rule 
should  be  discharged. 


Lord  Coleridge  J.    This  was  a  rule  for  a  certiorari  to 

Coleridge  J.***  removc  an  inquisition,  which  had  been  taken  by  the 

tp  man  .    ^^^g  ^f  ffTarwiekshire  upon  a  claim  of  compensation  in 

respect  of  obstruction  to  a  right  of  way,  which  Messrs. 

DoUman  and  Pitt  insisted  on  as  appurtenant  to  certain 

premises    of  which   they  were   possessed   as   termors. 


(a)  6  Q.  J9.  759. 
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The  defendants  denied  their  right  to  the  premises,  the       ]854. 

existence  of  the  right  of  way,  and  also  disputed  the  The  Quxbn 

amount,  2300/1,  which  Messrs.  Dottman  and  Pttt  claimed      London 

for  compensation.     The  notice  of  the  claim,  however,  *^  Nobth 

being  given  under  the  Lands  Clauses  Consolidation  Act,       Railway 

Company. 
1845,  sect  68,  and  a  refusal  to  issue  the  warrant  to  the 

sheriff  involving  the  risk  of  paying  the  whole  amount  ^^^jVj  j 
claimed,  should  the  claimants  establish  their  right  to  Coleridge  J., 
any  thing  in  an  action,  the  warrant  was  issued.  Before 
the  jury,  the  claimants,  who  had  to  begin,  after  pro- 
testing against  being  called  on  to  give  evidence  of  any 
thing  but  the  amount  of  damage,  did  in  fact  go  into 
their  whole  case.  The  defendants  met  that  case  by 
evidence.  The  sheriff's  assessor  held  that  the  jury 
were  competent  to  try  all  the  questions,  and  left  them 
to  their  decision.  The  jury  found  in  the  nature  of 
a  special  verdict,  negativing  the  right  of  way,  but 
awarding  contingently  ISO/,  for  compensation. 

In  shewing  cause,  two  points  were  made :  Ist  That 
the  assessor's  direction  to  the  jury  was  right,  and  that 
the  jury  was  competent  to  try  the  question  of  title; 
2d.  That,  even  if  not,  their  verdict  for  150/1  might 
stand,  rejecting  the  other  part  as  surplusage. 

This  latter  point  was  not  much  pressed :  and  we  may 
dispose  of  it  first  and  shortly.  It  appears  to  me  that 
there  was  much  in  one  answer  made  by  Mr.  Wittes^ 
that  we  cannot  feel  sure  that  the  jury  have  dealt 
with  the  question  of  value  on  the  assumption  that 
there  was  no  right  of  way,  in  fact,  as  they  would  have 
done  if  they  had  taken  for  granted  that  there  was. 
Such  a  question  would  very  probably  present  itself 
to  their  minds  in  a  very  different  way  after  an  inquiry, 
and  a  conclusion  in  their  minds  that  the  clium  was 
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1864.        unfounded,  from  that  in  which  it  would  have  done  if  it 
The  Queen    ^^  come  to  them  neatly  and  without  prejudice.     But, 

▼•  besides  this,  there  are  formal  difficulties  in  the  way  of  so 

London  '  •' 

and  North    dealing  with  the  finding.     The  sheriff  has  given  judg- 

«*  EBTKftN 

Railway       ment  upon  the  verdict  as  returned;  he  has  signed  both 

Company*  * 

verdict   and   judgment ;   and   they  are    now    become 

^    V!?^  T    records,  not  of  this  Court,  nor  within  our  jurisdiction 

Campbell  (J.  J.,  " 

Coleridge  J ^    to  amend;  they  are  made  evidence:  and  it  mifrht  lead 

Wtghtmam  J.  .         .  ... 

to  great  confusion  if  we  were  to  sanction  the  notion 
that  any  distinct  finding  in  fact  is  to  be  considered 
merely  as  surplusage  under  such  circumstances  as  these. 
This  answer  to  the  rule,  therefore,  cannot  be  sustained; 
and  it  is  necessary  to  decide  upon  the  main  and  very 
important  question  of  the  extent  of  the  province  of  the 
jury. 

The  68  th  section  of  the  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict  c.  18.,  on  which  the  question 
turns,  commences  in  this  way:  *'If  any  party  shall 
be  entitled  to  any  compensation  in  respect  of  any  lands, 
or  of  any  interest  therein,  which  shall  have  been  taken 
for  or  injuriously  affected  by  the  execution  of  the  works, 
and  for  which  the  promoters  of  the  undertaking  shall 
not  have  made  satisfaction,"  '*  and  if  the  compensation 
claimed  in  such  case  shall  exceed  the  sum  of  fifty 
pounds,  such  party  may  have  the  same  settled  either 
by  arbitration  or  by  the  verdict  of  a  jury,  as  he  shall 
think  fit." 

The  person,  then,  who  may  proceed  under  this 
section  is  one  who  is  entitled  to  compensation.  About 
this  there  can  be,  and  we  believe  has  been,  no  question: 
it  must  be  a  condition,  whether  precedent  or  subse- 
quent, to  his  deriving  any  benefit  from  its  provisions. 
But  this,  being  assumed,  bears  materially  on  the  intei^ 
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pretation  of  that  which  follows.     The  arbitrator  or  the       1^54. 

juiy  18  to  settle  the  compensation  claimed;  which  claim  The  Qoekn 
is  made  by  one  supposed  to  be  entitled,  and  for  which      londow 

compensation,  so  supposed  to  be  due,  the  promoters  ^yJ^ewk'Tm* 
have  not  made  satisfaction.     But,   if  the  complainant      iu»lw*y 

.  .  Comptn/. 

be  supposed  to  be  entitled,  as  the  ground  upon  which 

the  reference  has  been  made  to  the  arbitrator  or  the  ^    ^f^„  , 

Campbell  1;.  J.» 

writ  issued  to  the  jury,  as  the  proceeding  before  either  ^?''*'^  j' 
is  coram  non  judice  supposing  there  be  no  title  in  the 
complainant,  it  would  seem  to  follow  that  neither  the 
one  nor  the  other  is  competent  to  try  that  question: 
they  are  called  in  because  the  promoters  have  not  made 
satisfaction  (words  significant  in  themselves)  to  a  party 
entitled  to  compensation  for  damage  sustained:  unless 
he  were  entitled,  and  unless  the  satisfaction  due  had 
been  withheld,  it  would  seem  that  they  ought  to  assume 
they  never  would  have  had  the  case  before  them.  But 
for  the  concluding  provision  of  the  section,  to  which 
I  shall  draw  attention  presently,  I  should  have  thought 
little  question  would  have  been  made  on  this :  for  then, 
whenever  the  promoters  disputed  the  title  of  the  com- 
plainant to  any  compensation,  they  would  have  refused 
to  refer,  or  to  go  before  a  jury:  the  complainant  would 
have  applied  to  this  Court  for  a  mandamus,  in  which 
proceeding  that  previous  question  would  have  been 
conclusively  settled.  In  that  case,  we  suppose  that, 
upon  these  same  toards,  it  never  could  have  been  con- 
tended that  either  arbitrator  or  jury  had  any  jurisdiction 
to  try  .whether  the  party  was  entitled.  But  how,  in 
strict  reasoning,  can  the  meaning  of  these  words  be 
altered,  because  in  effect  the  proceeding  by  mandamus 
is  taken  away,  on  the  ground,  we  presume,  that  it  was 
thought  expensive  or  inconvenient,  and  another  mode 

TOL.   III.  2   H  E    &   B. 
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The  Queen    probably  more  expensive  and  more  inconvenient? 
London  '^^^  section  goes  on,  first,  providing  for  the  alternative 

*Weotern*    ^^  arbitration ;  and  here  the  promoters  must  go  before 
Cwn^an^      that  tribunal,  unless  they  are  willing  to  pay  the  amount 
claimed,  and  shall,  within  twenty  one  days  after  notice 
CampbeiiC.J.,  ^eceivcd,  enter  into  a  written  agreement  for  that  pur- 
w^Armon  j"    P^®  *  ^"^»  sccoudly,  providing  for  the  other  alternative 
thus :  "  if  the  party  so  entitled  as  aforesaid  desire  to  have 
such  question  of  compensation  settled  by  jury,"  he  may 
"give  notice  in  writing  of  such  his  desire  to  the  promoters," 
"stating  such  particulars  as  aforesaid,  and  unless  the 
promoters"  "  be  willing  to  patf  the  amount  of  the  compen- 
sation so  claimed,  and  enter  into  a  written  agreement 
for  that  purpose,  they  shall,  within  twenty  one  days  after 
the  receipt  of  such  notice,  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  for  settling  the  same  in  the 
manner  herein  provided." 

Here  let  us  stop  to  observe  on  the  particulars  to  be 
stated  in  the  notice.  They  are  "  the  nature  of  the " 
claimant's  "  interest  in  such  lands  in  respect  of  which  he 
claims  compensation,  and  the  amount  of  the  compensa- 
tion so  claimed."  Whether  "mterest"  or  **  lands"  be 
the  antecedent  to  the  relative  "which"  (which  may  be 
doubtful),  nothing  here  points  to  title :  the  "  nature  of 
the  interest"  is  material  as  to  the  question  of  amoant, 
and  amount  only. 

Then  the  section  proceeds :  "  and  in  default  thereof" 
(that  is,  if  the  promoters  do  not  issue  their  warranty 
"  they  shall  be  liable  to  pay  to  the  party  so  entitled  as 
aforesaid  the  amount  of  compensation  so  claimed,  and 
the  same  may  be  recovered  by  him,  with  costs,  by  action 
in  any  of  the  superior  Courts."    The  section,  then,  is 
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clear  as  to  the  consequences  where  the  promoters  will        1854. 
not    issue  the   writ :    the  claimant  can    then  recover    The  Quren 
nothing  unless  he  be  entitled ;  that  question,  therefore,       loJJdon 
will  then  come  to  be  tried  in  an  action,  with  all  the     '^g^^*™ 
advantages  of  a  superior  tribunal  and  a  court  of  error ;      J^*^^'^ 
but  the  question  of  amount  is*  closed :  if  the  claimant 
establishes  his  title,  the  judgment  must  be  for  the  full  ^^J^^c  J*. 
amount  claimed.     This  would  seem  to  be  a  penalty    CcMdgey, 
imposed  for  declining   the  settlement  of  the  amount 
by  the  tribunal  which  the  Liegislature  had  given  the 
claimant  his  option   of  having  recourse  to:    and,   so 
viewed,  limiting  the   question  before  the  statutory  tri- 
bunal, the  sheriff's  jury,  to  the  question  of  amount, 
there  is  nothing  hard  or  unreasonable,  or  contrary  to 
legal  analogies,   in    the  provision :    nothing    is   more 
common  than  for  mere  questions  of  amount  to  be  so 
disposed  of  both  at  common  law  and  by  statute:  but 
the  same  cannot  be  said  if  the  only  alternative  for  the 
promoters  was  to  have  the  question  of  right  and  title 
also  decided  by  that  tribunal. 

In  this  way,  however,  in  the  case  supposed,  of  a 
refusal  to  issue  the  writ,  the  question  of  right  is  decided. 
How  is  it  to  be  decided  if  the  writ  be  issued,  and  the 
jury  are  not  to  entertain  it  ?  The  section,  it  will  be 
observed,  is  silent  as  to  all  particulars  after  the  issuing 
of  the  writ :  and,  if  we  refer  back  to  the  previous  sec- 
tions, from  the  41st  to  the  50th  inclusive,  which  provide 
for  the  proceedings  before  the  same  tribunal  in  respect 
of  the  purchase  and  taking  of  lands,  it  will  be  found  that, 
although  the  verdict  and  judgment  are  made  records, 
they  are  not  made  records  of  any  superior  Court ;  nor 
is  there  any  express  provision  for  any  writ  of  execution 
to  issue  for  enforcing  them.  The  consequence  is,  that 
2  H  2 
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1854.       ^^  action  mast  be  resorted  to  for  recovering  the  amount : 

The  Queen    *^°^»  assuming  that  the  sheriff 's  jury  have  no  jurisdiction 

-   ^'  to  try  the  title  to  compensation,  that  question  will  come 

and  North    in  issue  upon  the  trial  of  that  action ;  and  so  the  question 
Wkstbbn  '^  1 

RMilwajr      of  title  will  ultimately  be  decided  in  this  case  exactly  as 

where  the  writ  has  not  l)een  issued  at  all,  and  with  all 

Lor<i        the  same  advantages.     I  airree  with   Lord  CottenAam, 

Cokridgt  J.,    giving  judgment  in    The  London  and  North    fVestem 

Railway  Company  v.  Smith  {a\  in  his  remark  that  it  is 

an  inconvenient  and  unreasonable  course  to  try  the 

amount  first  and  the  tide  last     I  think  he  points  out 

how  the  Legislature  came  so  to  ordain :  from  the  desire, 

namely,  to  prevent  the  having  recourse  to  mandamus : 

but  the  inconvenience  of  this  proceeding  inverso  ordine 

is  certainly  not  so  great  as  that  of  submitting  the 

question   to  be  tried  by  the  sheriff's  jury  without  a 

competent  direction,  and  with  no  recourse  to  any  Court 

of  Review  or  writ  of  error. 

I  must  now  proceed  to  inquire,  how  far  the  decisions 
which  have  been  made  on  this  section  interfere  with  or 
confirm  the  view  to  which  an  examination  of  the  statute 
alone  has  led  us.  The  point  has  repeatedly  come  in- 
directly before  the  Courts  of  Equity. 

La  the  case  I  have  just  referred  to.  Lord  Cottenham 
restrained  a  party  from  proceeding  under  the  statute 
until  he  had  established  his  right  in  an  action  at  law. 
He  did  not,  in  terms,  decide  whether  the  jury  could  or 
could  not  enter  on  the  question  of  right;  but  he  clearly 
proceeded  on  the  ground  that  their  finding  on  it  would 
not  be  conclusive :  he  treated  them  as  assessing  damages 
only,  the  right  to  recover  wMch^  after  alU  would  have  to  he 

(a)  1  Afcim.  4*  G.  216. 
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established  in  an  action  on  the  judgment.     When,  there-        1854. 
fore,  the  title  was  in  dispute,  he  thought  it  was  inequi-  "rhe  Quebn 
table  to  enforce  the  legal  right  to  the  ascertainment  of      LoJi)oif 
the  damages  before  that  had  been  settled,  because  it    ^^r^^^ 
might  be  a  fruitless  litigation,  and  therefore  restrained     J^'^^*^ 
the  cldmant     Though  he  decided  no  more  than  was 
necessary,  nothing  shews  that  he  contemplated  for  a  q,^^^c.J 
moment  the  sheriff's  jury  entertaining  the  question  of    2f*r^^  "j' 
title,  which,  upon  his  aigument,  if  they  did,  they  could 
conclude  nothing  upon.    So  fiir,  therefore,  as  his  opinion 
is  pronounced  at  all,  it  agrees  with  the  view  I  have 
taken. 

This  point,  however,  came  to  be  considered  by  Lord 
Tmro  in  The  East  and  West  India  Docks  and  Binning' 
ham  Junction  Railway  Company  v.  Gattke  {a\  It  was 
not,  however,  necessary  for  the  decision  of  the  case  to 
pronounce  upon  it;  and  the  case  was  decided  upon 
another  point  Nor  do  we  find  that  his  Lordship  any 
where  expresses  a  clear  opinion  that  the  jury  are  com- 
petent to  decide  the  question  of  right  He  says,  indeed, 
that  they  have  repeatedly  decided  questions  upon  the 
construction  of  clauses  in  the  Act  which  have  arisen 
incidentally  and  indirectly  before  them ;  a  power  neces- 
sarily incident  to  the  trial  even  of  the  question  of 
amount,  proving  nothing  as  to  the  extent  of  direct 
jurisdiction ;  and  he  approves  of  the  judgment  of  this 
Court  in  Regina  v.  Lancaster  and  Preston  Junction 
Railway  Company  (6),  in  which  we  upheld  the  finding 
by  a  jury  that  the  claimant  had  sustained  no  damage. 
But  we  did  so  on  the  ground,  not  that  the  jury  might 

(a)  3  Maem.  ^  G.  165.  (6)  6  Q.  B.  769, 
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go  beyond  the  question  of  amount,  but,  in  the  words 
of  Lord  Denman,  because  "  the  question,  whether  any 
damage  has  been  sustained  or  not,  is  inseparable  from 
the  question,  how  much  damage  has  been  sustained," 
and,  in  the  words  which  I  then  appear  to  have  used, 
that,  ^*  though  the  inquiry  may  go  only  to  the  quantum, 
that  quantum  may  be  nothing.**  On  the  other  hand,  he 
contrasts  the  course  he  was  desired  by  the  bill  to  pursue 
with  the  course  prescribed  by  the  statute,  which  he 
describes  thus:  ^^ going  to  a  jury  and  assessing  the 
compensation  and  leaving  the  question  of  his  right  to  be 
afterwards  decided^  (a).  This  case  was  followed  in 
order  of  time  by  that  of  South  Staffordshire  Railway 
Company  v.  Hall{h\  in  which  Lord  Cranworth^  then 
Vice  Chancellor,  dissolved  an  injunction  upon  its  autho* 
rity,  which  he  had  granted  upon  the  authority  of  The 
London  and  North  Western  Railway  Company  v.  Smith  (c), 
considering  Lord  Truro  to  have,  in  effect,  overruled  it, 
and  acting  of  course  in  accordance  with  the  last  autho- 
rity of  the  Court  of  Appeal.  He  decided  nothing,  but 
acted  as  Judge  of  an  inferior  Court  according  to  the 
decision  of  the  Court  of  Appeal.  It  is  right,  however, 
to  state  that  his  Lordship  expresses  himself,  on  con- 
sideration, dissatisfied  with  Lord  Cottenham'a  decision. 

Again,  and  later  in  the  same  year,  came  on  the 
case  of  TTie  London  and  North  Western  Railway  Com^ 
pany  v.  Bradley  {d\  before   Lord   TrurOy  who  acted 


(a)  Thew  words  were  read  from  20  L.  J.  (  V.  s )  C/i.  p.  223.  The  cor- 
responding passage  is  in  3  Macn.  Sr  G.  1 73. ;  where,  however,  the  particular 
eipression  does  not  occur. 

(6)    I  Sim.  N.  S.  373.  (r)    1  Macn.  ^  G.  216. 

(rf)  3  Macn.  .y  G.  336. 
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upon  his  former  decision.     The   Sutton  Harbour  Im-  1^54. 

pronement  Company  v.  Hitchens  (a),  a  still  later  case,  The  Queen 

before    the    Lords   Justices  Knight  Bruce   and   Lord  i^l'j^^ 

Cramoorih,  in  December  1851,  was  cited,  in  which  a  "^y^^^Y" 

similar   injunction   to  restrain  proceedings   under  the  Bailwaj 
statute  was  dissolved  on  appeal. 

I  have  gone  thus  carefully  through  the  authorities  ^J^^  ^ 

cited  from  the  Court  of  Chancery,  because  much  reliance  Coimdgt  J., 

•^  WighhnanZ. 

was  placed  on  them  in  the  aigument,   and  from  the 
sincere  respect  which  is  due   to  whatever  falls  from 
Judges  so  distinguished.     But,  in  truth,  they  conclude 
nothing  on  the  very  point  now  to  be  decided.     In  all 
these  cases  the  question  was  one  purely  of  equity.     Has 
the  company  an  equity  which  entitles  it  to  the  inter- 
ference of  the  Court,  to  restrain  the  complainant  from 
pursuing  that  legal  remedy  which  the  statute  has  given 
him?     And  it  is  now  settled,  contrary  to  the  opinion 
of  Lord  Cottenham,  that  it  has  not.      He  said:    The 
remedy  was  so  inconvenient  and  oppressive,  that  he 
would  compel  the  complainant  to  establish  his  right  to 
it  by  an  action  at  law  first.     The  answer  has  now  been  : 
Be  it  so;   the  remedy  may  be  inconvenient;  but  the 
statute  has  given  it,  under  the  circumstances,  in  lieu  of 
the  remedy  by  mandamus,  which  it  took  away:  and, 
that  being  so,  where  it  is  bon&  fide  pursued  and  not  for 
dishonest  and  oppressive  purposes,  equity  will  not  inter- 
fere to  prevent  a  party  from  having  recourse  to  it     It 
is  true  that  Lord  Cottenham  expressed  an  opinion  that 
the  jury  could  not  meddle  with  the  question  of  title ; 
and  that  aggravated  the  inconvenience  of  the  remedy. 
But  the  Judges  who  have  differed  with  him,  one  of 

(a)   I  De  G.  M.  ^  G.  161.     See  S.  C,  before  Lord  Langduh  M.  R., 
13  Btw,  408. 


*72  HILARY  VACATION. 

1854.  whom  (Lord  Truro)  seems  to  have  thought  that  the 

The  Qhecn  J"^  ™®y  consider  (not  condusivelj  determine,  be  it 

lx)Ni)ON  observed)  the  question  of  title,  do  not  decide  the  cases 

^\Vm^I^  before  them  on  this  narrow  ground,  but  on  the  broad 

Railway  grouud,  that  the  statutable  remedy,  be  it  more  or  less 

Company.  " 

inconvenient,  is  a  legal  right,  with  which  equity  will 
/•    ^^r.  T    "o^  interfere,  unless  there  be  some  other  eround  than 

iampheU  C.J,,  ® 

o^kridge  J      the  nccessary  hardship  involved  in  its  mere  use. 

Lord  TVtiro's  opinion,  however,  on  which  all  the 
subsequent  cases  turn,  is  entitled  to  much  consideration. 
It  is  founded  on  two  grounds:  first,  that  the  jury  has 
always  considered  questions  upon  the  construction  of 
the  section  arising  incidentally  before  them.  But,  with 
great  respect,  this  practice,  however  well  founded, 
proves  but  little :  wherever  the  inquiry  as  to  the  prin<- 
cipal  matter  is  within  the  competence  of  any  tribunal, 
whatever,  incidentally  arising,  bears  upon  that,  must,  ex 
necessitate,  for  the  purposes  of  that  inquiry,  be  within  its 
competence  also.  It  is  in  this  way  that  Courts  of  Common 
Law  occasionally  deal  with  questions  of  Ecclesiastical  or 
Maritime  law,  and  vice  versft.  In  this  way  judges  at 
Nisi  prius  sometimes  dispose  of  questions  of  fact :  and 
instances  of  the  same  kind  might  be  multiplied  indefi- 
nitely. When,  therefore,  in  order  to  determine  the 
amount,  it  is  necessary  to  settle  whether  this  or  that 
statement  of  a  claim  shews  it  to  be  of  a  kind  which  is 
within  the  section  (and  this  was  the  sort  of  question 
which  occurred  in  several  of  the  equity  cases),  the  jury 
must,  as  well  as  they  can,  with  such  help  as  they  have 
from  the  sheriff  or  his  assessor,  decide  the  point :  for, 
unless  they  did  so,  they  could  not  ascertain  the  amount 
of  compensation.  Lord  Truron  second  ground  is :  that 
the  point  has  clearly  been  decided  by  the  Courts  of  law: 
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and  this,  therefore,  will  bring  us  to  the  examination  of       1854. 
the  cases  relied  on  by  him,  and  in  the  aigament  before    The  Qdesn 
US,  which  is  the  only  remaining  topic  of  inquiry.  Loniwn 

The  firet  of  these  cases,  Beffina  v.  The  Eastern  Cam-    "wewken" 
lie*  RaUway  Company  (a),  was  a  case  upon  the  return  to     Jom^^*^ 
a  mandamus,  arising  and  decided  long  before  the  passing 
of  the  statute  we  are  now  construing ;  and,  according  to  (w,^^  j 
the  reports  of  it  in  2  Q.  jB.  and  11  Law  Journal  {b\    ^/^'^j' 
some  points  which  are  noticed  by  Lord  Truro  as  having 
arisen  in  it  do  not  seem  to  have  arisen :  certainly  they 
are  not  noticed  in  the  written  judgments:  if  so,  it  had 
no  bearing  whatever  in  the  present  question.    The  same 
may  be  said  of  Re9  v.  The  Directors  of  the  Bristol  Dock 
Company  (e).     Corrigal  v.  The  London  and  Blachwall 
Bailway  Company  (d)  was  upon  a  local  Act  prior  to  the 
passing  of  stat  8  &  9  Vict  c.  18. :  and  it  was  an  action 
upon  the  sheriff's  judgment  after  a  verdict  by  the  com- 
pensation jury :  and,  so  iiEur  as  it  has  any  bearing  on  the 
present  case,  the  question  arose  on  the  fourth  plea,  in 
which,  by  way  of  invalidating  the  inquisition,  it  was 
alleged  that  evidence  was  given  before  the  jury,  not  only 
of  the  loss  in  respect  of  good  will,  tenant's  fixtures  and 
otherwise,  by  the  talcing  of  the  dwelling  house,  but  also 
of  loss  sustained  in  respect  of  the  dwelling  house  by 
reason  of  the  construction  of  the  railway ;  whence  it  was 
inferred,  in  argument,  that  the  sum  assessed  by  the  jury 
was  composed  of  damages  given  in  respect  of  both  those 
grounds  of  injury.    The  Court,  however,  thought  that 
the  mere  hct  of  the  evidence  having  been  given  could  not 
affect  the  validity  of  the  verdict;  "for,""  say  they,  ''such 
evidence  may  have  been  given  to  shew  that  the  house  had 

(a)  2  Q.  A  347.  (6)  II  £.  /.  (AT.  S.)  Q.  B.  e)6. 

(<)  12  Eati,  429.  (d)  5  Mam.  ^  Gr.  219. 
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been  deteriorated^  which  was  necessary  to  give  the  jurisdic 
tion  to  the  sheriff  and  jury  :^  and,  as  to  the  inference  of 
facty  they  held  that  it  was  excluded  by  the  language  of 
the  verdict  it8el£  The  words  which  we  have  cited  from 
the  judgment  are  the  only  words  which  bear  on  the 
present  .question.  The  Act  {a)  empowered  the  jury 
'^  to  inquire  of,  and  assess^  and  give  a  verdict  for  the 
sum  of  money  to  be  paid  for  the  purchase,"  ^'  and  also 
the  sum  of  money  to  be  paid  by  way  of  satisfaction''  &c, 
'*for  good  willy  improvements,  tenant's  fixtures,  or  for 
any  injury  or  damage  whatsoever."  The  claim  was 
under  both  heads:  but,  as  the  right  to  insist  on  either 
was  founded  on  the  house  having  been  deteriorated  in 
the  course  of  constructing  the  railway,' it  may  be  inferred, 
from  the  words  cited,  that  the  Court  thought  it  a  rele- 
vant subject  of  inquiry  by  the  compensation  jury,  in 
order  to  the  founding  of  their  own  jurisdiction.  To 
this  extent  it  is  adverse  to  our  construction  of  the  statute 
before  us:  but  it  is  a  remark  not  founded  on  any  previous 
argument,  but  on  an  assumption ;  it  was  used  to  meet 
an  objection  of  a  totally  different  kind  from  that  we 
have  been  considering :  and  it  was  quite  unnecessary  to 
make  it ;  for  the  language  of  the  verdict  shewed  that 
the  evidence,  whether  properly  or  improperly  admitted, 
had  not  been  allowed  to  enter  into  the  calculation  of  the 
damages.  Wiltiams  v.  Jones  {b)  is  upon  another  point; 
and  Regina  v.  Lancaster  and  Prestofi  Railway  Com- 
pany (c)  we  have  already  noticed  incidentally.  All  that 
any  member  of  this   Court  there  said  was  upon  the 


(a)  GScl  ir.  4.  c.  cxxiii.,  local  and  personal,  public,  **  For  making  a 
railway  from  The  Minor ies  to  BlackwalU  with  branches,  to  be  called  *  The 
Commercial  Railway.'  "     Sec  sect.  2*2,  in  note  to  5  Man.  §•  G.  "231. 

(/>)   \^  M.^  W,  628.  (.)  6  Q.  ^.  7  .9. 
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power  of  the  jury  to  consider  any  question  which  affected  IS64. 

the  quantum  of  damages.  The  Queen 

These  are  all  the  decisions  at  law  to  which  Lord  j^^,^,, 

Truro^s  judgment  refers.     But,  in  the  argument  against  *^  North 

the  rule,  the  case  of  Regina  v.  Metropolitan  Commissioners       Railway 

,         CompUT. 
of  Sewers  {a)  was  referred  to :  but  that  case,  so  far  as  it 

is  relevant,  supports  the  rule:  it  was  decided,  however,  on  ^    ^^^^  ^ 

*  ^  Campbell  C.  J,, 

the  special  words  of  the  Act  there  under  consideration,     CoierifigeJ., 
which,  in  terms,  limited  the  functions  of  the  jury  to 
questions  upon  amount  only  {by 

On  the  other  hand,  Chabot  v.  Lord  Morpeth  (c)  was 
referred  to,  which,  although  not  on  the  same  statute, 
nor  precisely  in  point,  contains  observations  from 
the  Bench  which  favour  the  argument  of  the  present 
complainant. 

The  result  of  the  whole  examination  appears  to  be, 
that  the  question  now  to  be  determined  has  never  yet 
received  direct  and  considered  decision. 

As  before  intimated,  we  think  that  the  words  of  the 
section,  as  well  as  the  justice  and  convenience  of  the 
case,  are  against  the  course  taken  upon  this  inquisition. 
It  is  admitted  that  the  sheriff's  jury  cannot  conclusively 
determine  the  question  of  title :  that  in  itself  is  an  ar- 
gument against  their  entering  upon  it  at  all,  on  the 
ground  of  delay  and  expense.  It  must  be  admitted, 
also,  that,  even  for  a  preliminary  and  inconclusive  trial, 
they  are  an  unsatisfactory'  tribunal,  and  their  decision 
additionally  objectionable,  because  no  error  in  the  di- 
rection given  to  them,  nor  any  mistake,  or  even  per- 
verseness,  in  their  finding  can  be  reviewed,  as  in  a  trial 

{a)  \  E.^  B.  694. 

(&)  It  was  tuggetted,  in  argument,  that  the  power  of  the  jury  to  inquire 
into  title  was  assumed  in  Regina  v.  Great  Northern  Railway  Company, 
14  Q.  P.  25. 

(c)  15  Q.  R.  146. 
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at  Nisi  Prius.  Experience,  moreovery  shews  that  an 
inconclusive  preliminary  inquiry  is  very  often  not  merely 
useless,  but  has  a  tendency  to  interfere  injuriously  with 
the  conduct  and  result  of  the  second  and  conclusive 
inquiry.  The  question  once  examined  and  found  upon 
does  not  come  before  the  jury  on  the  second  trial 
perfectly  free  from  prejudice. 

Upon  all  these  grounds  I  think  the  rule  to  remove 
the  inquisition  should  be  made  absolute. 

Lord  Campbell,  who  has  read  this  judgment,  desires 
me  to  express  his  concurrence;  and  he  states  that  he 
takes  the  same  view  as  I  have  done  of  the  case  of  Regina 
V.  Lancaster  and  Preston  Rcdlway  Company  (a). 

My  brother  Wightman  also  concurs  in  this  judgment 

Rule  absolute. 


The  inquisition,  verdict  and  judgment  having  been 
returned  (6),  Hugh  Hill,  in  Easter  Term  1854,  obtained  a 
rule  calling  on  the  Company  to  shew  cause  why  they 
should  not  be  quashed :  and,  in  the  same  Term  (May 
6th,  before  Lord  Campbell  C.  J.,  Wightman  and  Cromp^ 
ton  Js.).,  Sir  F.  Kelly  appeared  on  behalf  of  the  Com- 
pany, and  Hugh  Hill  in  support  of  the  rule,  which  was 
made  absolute  without  discussion. 


(a)  6  Q.  B.  759. 

(h)  The  warrant,  alio,  wm  returned.  Bat  H^k  HiB,  in  TVimiip  Term 
\^f>4  (7tb  Jmrnt),  mored  that  the  warrant  ihould  be  taken  off  the  filet  of 
the  Court,  and  remitted  to  the  sheriff  of  ITarwidkdkirt,  on  an  affidavit 
Btating  that  the  claimantt  had  re<{aired  the  iheriff  to  eieeate  the  warrant  by 
lommoning  a  jury,  and  that  the  aheriff  had  aniwered  that  he  had  returned 
the  warrant  with  the  inquisition  &c.  Th*  Court  (Lord  CampbeUC.  J., 
Erh  and  Crompton  Js.)  made  the  order  as  prayed  for. 
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The  Queen  against  The  Justices  of  Wobcester- 

8HIBE. 

TTUGH  HlLLf  in  last  Michaelmas  Term,  obtained  a  Two  josticm 
rule   Nisi  for  a   mandamus   to  the  justices  of  "n^i^iJI  ^^J^p 
Wareestershirej  commanding  them  to  enter  continuances  ^^^f  f «).. 
in  the  matter  of  the  enrolment  of  a  certificate,  under  the  J|*^*^-^*^^®" 
hands  of  two  justices  in  and  for  fFarcester,  that  they  had  '^^"^JIJ***^^ 
Tiewed  a  highway  proposed  to  be  diverted,  and  to  hear  jotticet  had  on 

the  application 

an  appeal  against  the  same,  of  thesunroyor 

The  affidavits  set  out  as  an  exhibit  the  certificate  of  ways  viewed 
the  two  justices.     It  commenced  by  reciting  that,  on  propoMd^to  be 
the  application  of  the  surveyors  of  the  highways  in  the  ^IiTdid^nor* 
township  of  Upper  Swinfard  in  the  parish  of  Old  Swin-  J^^^^^J, 
Jbrdf  they  had  viewed  certain  highways  for  foot  pas-  "^'?^*® 
sengersy  described  in  the  certificate,  and  also  a  proposed  plication.    On 
new  highway,   which  Richard  Hickman  was  desirous  party  in- 
should  be  established  in  lieu  of  part  of  the  highways,  Senions'beld 
before  described,  in  a  manner  described  in  the  certifi-  badonihi?* 
cate;  and,  after  stating,  in  substance,  a  compliance  with  J^i^^to' 
the  directions  contained  in  stat  5  &  6  JT.  4.  c.  50.  e.  85.,  {jj^^"'" 
the  two  justices  certified  that  they  had  viewed  the  pro-  ,  4  "*[•  **"* 

•'  J  r         having  been 

posed  diversion,  and  that  the  proposed  highway  was  obuioedfora 

more  commodious  for  the  public  than  the  existing  one.  enter  con- 

tinoancet  and 
The  certificate  was  lodged  with  the  Clerk  of  the  Peace,  bear  the 

Held :  that  the  appellate  joriadiction,  given  to  the  Scttions  bj  stat  Sh6W.  4.  e.  50., 
waa  not  limited  to  toe  polnti  mentioned  in  leet.  89,  but  was  ffeneril ;  and  that  consequently 
the  Sessions  had  jurisaiction  to  entertain  the  question  whether  the  certificate  was  good  or 
bad  ;  but  that,  having  eiercised  their  jurisdiction,  mandamus  did  not  lie,  even  if  they  were 
wrong. 

Held,  also,  that  the  certificate  was  defective,  as  not  shewing  that  the  preliminaries  necet- 
sary  to  give  the  two  jostices  jurisdietion  to  certify  had  been  complied  with. 
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1864. 

The  Queen 
▼. 

Justices  of 
Worcester- 
shire. 


Notice  of  appeal  to  the  Quarter  Sessions  was  given,  by 
a  person  who  considered  himself  aggrieved:  in  the 
notice  of  appeal  were  eight  grounds  of  appeal  Several 
of  these  were  on  the  merits:  but  the  Sessions  decided 
only  on  the  first;  which  was:  *'  That  the  said  certificate 
is  defective  and  bad  upon  the  face  thereof,  because  it 
omits  to  state  that  the  surveyors,  at  whose  request  it  is 
alleged  the  said  justices  viewed  the  highways  sought  to 
be  diverted,  had  first  duly  obtained  the  consent  of  the 
inhabitants  of  the  said  parish,  in  vestry  assembled,  to 
the  proposed  diverting  of  the  said  highways,  after  a 
notice  in  writing,  from  the  party  desirous  of  diverting 
the  same,  requiring  the  said  surveyors  to  convene  a 
meeting  for  the  purpose  of  obtaining  such  consent,  or 
that  the  said  surveyors  were  at  the  time  of  their  said 
request  to  view  in  possession  of,  and  acting  under,  an 
order  in  writing  of  the  chairman  of  a  meeting  of 
the  said  inhabitants  in  vestry  assembled/*  When  the 
appeal  came  on  before  the  Quarter  Sessions  this  objec- 
tion was  taken,  and  argued ;  and  the  Quarter  Sessions, 
being  of  opinion  that  the  certificate  was  insufficient, 
refused  to  hear  the  case  further,  or  to  enter  on  its 
merits. 


Selfe  and  H.  J.  Hodgioriy  in  last  Hilary  Term,  shewed 
cause  (a).  This  being  a  rule  for  a  mandamus,  it  is  imma- 
terial whether  the  Sessions  have  decided  rightly  or 
vn-ongly,  if  they  have  in  fact  exercised  their  jurisdiction; 
Regina  v.  Blanshard  (J).  [Lord  Campbell  C.  J.  If, 
supposing  a  peremptory  mandamus  awarded,  the  justices 


(a)  January  26th.     Before  Lord  CamjMl  C.  J.,  Coleridge,  Wightman 
and  ErUJt. 

{b)  13  Q.  J9.  318. 
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would  be  required,  in  obedience  to  it,  to  decide  on  the        i854. 

veiy  point  on  which   they   have  ahready  decided,   the  The  Queem 
mandamus  will  not  lie.    On  the  first  day  of  this  term  (a)     j^^  ^f 

we  refused  a  rule  Nisi  in  the  nature  of  a  mandamus.  Worcbstfr- 

8HIRB. 

because  it  was,  in  effect,  to  order  the  justices  to  adjudi- 
cate in  a  particular  way.]  The  cases  are  uniform  to  the 
effect  that,  if  the  decision  is  wrong,  there  may  be  a  re- 
medy by  appeal  or  by  writ  of  error,  but  that  the  remedy 
by  mandamus  is  applicable  only  where  there  has  been 
a  declining  to  exercise  jurisdiction.  [Lord  Campbell 
C*  J.  Do  you  go  so  far  as  to  say  that  any  bona  fide 
decision  on  the  form  of  the  certificate  must  be  an 
exercising  of  jurisdiction  ?  Suppose,  to  test  the  prin- 
ciple, that  the  Sessions  had  decided  that  the  certificate 
was  bad  because  the  letters  "  i  **  were  not  dotted,  or  on 
some  such  firivolous  objection.]  It  may  be  a  necessary 
qualification,  that  the  ground  of  decision  be  one  which 
may  reasonably  be  entertained.  Perhaps,  in  an  ex- 
treme case,  it  would  be  held  that  such  a  decision 
as  that  suggested  could  not  be  a  judicial  decision.  In 
the  present  case  the  decision  was  right  Wherever 
an  authority  is  limited,  the  proceedings  must  shew  on 
the  face   of  them   that  the  act  done  was  within  the 

(a)  Wednetday  Januarp  \ Itb,  1854.  Retina  y.  Juttief  of  BrittoL 
Sir  A.  J.  R,  Coekbum,  Attorney  General,  moved  for  a  rule,  in  lien  of  a 
mandamus,  under  tUt.  1 1  &  12  Vict,  c.  44.,  calling  on  the  justices  of  Brittol 
to  shew  cause  why  they  should  not  commit  and  punish  a  person  of  the  name 
of  Kiuff,  The  justices  had  refused  to  convict  him,  under  the  erroneous 
impramon  that  the  Act  under  which  the  information  was  laid  bad.  been 
repealed.  [Lord  CanqMl  C.  J.  Sut  11  &  12  Viet.  c.  44.  «.  5.  sub- 
stituted a  rule  for  a  mandamus,  but  gave  no  jurisdiction  to  this  Court  to 
interfere  where  they  could  not  do  so  by  mandamus  However  erroneous 
the  decision  may  have  been,  the  justices  have  heard  and  determined  the 
matter ;  and  we  have  no  power  to  interfere.] 

Per  Cvrtam(Lord  CampbeOC.  J.,Colendffe,WiffhtmantLnd  CromptonitJ), 

Rule  refused. 
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1854.  authority ;  Christie  v.  Unwin  (a).  Here  the  authority 
The  QuBJtN  is  given  by  Stat  5  &  6  W.  A.  c.  50,  sects.  84  to  92. 
Jotticesof     Before  that  Act,  the  jurisdiction  to  divert  a  highway 

held  that  an  order  under  that  statute  was  bad  unless 
it  shewed  that  the  provisions  of  ^hat  Act  had  been 
complied  with ;  Regina  v.  Jones  (J)*  The  present 
Highway  Act,  5  &  6  W.  A.  e.  50.,  repeals  stat  55  G.  3. 
c.  68.,  and  by  sect.  84  enacts  that,  '*  when  the  inhabitanU 
in  vestry  assembled  shall  deem  it  expedient  that  any 
highway  should  be  stopped  up,  diverted,  or  turned, 
either  entirely  or  reserving  a  bridleway  or  footway  along 
the  whole  or  any  part  or  parts  thereof,  the  chairman  of 
such  meeting  shall,  by  an  order  in  writing,  direct  the 
surveyor  to  apply  to  two  justices  to  view  the  same,  and 
shall  authorize  him  to  pay  all  the  expences  attending 
such  view,  and  the  stopping  up,  diverting,  or  turning 
such  highway,  either  entirely  or  subject  to  such  reserva- 
tion as  aforesaid,  out  of  the  money  received  by  him  for 
the  purposes  of  this  Act:  Provided  nevertheless,  that 
if  any  other  party  shall  be  desirous  of  stopping  up, 
diverting,  or  turning  any  highway  as  aforesaid,  he  shall, 
by  a  notice  in  writing,  require  the  surveyor  to  give 
notice  to  the  churchwardens  to  assemble  the  inhabitants 
in  vestry,  and  to  submit  to  them  the  wish  of  such 
person  ;  and  if  such  inhabitants  shall  agree  to  the 
proposal,  the  said  surveyor  shall  apply  to  the  justices 
as  last  aforesaid  for  the  purposes  aforesaid ;  and  in 
such  case  the  expences  aforesaid  shall  be  paid  to  such 
surveyor  by  the  said  party,  or  be  recoverable  in  the 
same  manner  as  any  forfeiture  is  recoverable  under  this 

(«)  n  A.^  E,  373.  (6)  12  A,  ^  E,  684. 
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Act ;  and  the  said  surveyor  is  hereby  required  to  make  1854. 
such  application  as  aforesaid."  And  sect.  85  enacts  The  Queen 
that,  **  when  it  shall  appear  upon  such  view  of  such  two  jugticcs  of 
justices  of  the  peace,  made  at  the  request  of  the  said 
surveyor  as  aforesaid,  that  any  public  highway  may  be 
diverted  or  turned,  either  entirely  or  subject  as  aforesaid, 
so  as  to  make  the  same  nearer  or  more  commodious  to 
the  publia,"  they  shall  direct  notices  to  be  given,  and 
make  a  certificate  which  shall  be  lodged  with  the 
Quarter  Sessions,  and,  after  four  weeks,  shall  be  en- 
rolled in  the  records  of  the  Quarter  Sessions.  Sect.  88 
gives  an  appeal  to  the  Quarter  Sessions  by  any  party 
aggrieved  ;  and  sect.  91  provides  that,  if  there  is  no 
appeal,  or  if  it  is  dismissed,  the  Quarter  Sessions  shall 
make  an  order  for  diverting  the  road,  and  that  "  the 
proceedings  thereupon  shall  be  binding  and  conclusive 
on  all  persons  whomsoever."  The  first  step  in  the  whole 
of  this  machinery  is  to  have  a  parish  meeting,  and  an 
order  from  the  chairman  of  that  meeting  to  the  surveyor. 
And  there  is  good  reason  for  this,  as  the  parish  will  be 
liable,  under  sect  92,  to  the  repair  of  the  new  highway ; 
and  it  may  well  be  that  the  new  highway  may  be  nearer 
and  more  commodious  for  the  public,  and  yet  the  repairs 
of  the  new  highway  be  so  much  more  costly  than  those 
of  the  old  one  that  the  interests  of  the  parish  require 
that  the  deviation  should  not  take  place.  The  provision 
requmng  that  the  vestry  should  originate  the  proceedings 
before  a  highway  shall  be  diverted  seems  inserted  for  the 
same  reason  as  the  proviso,  in  sect.  23,  requiring  that 
the  vestry  shall  be  consulted  before  a  new  highway  is 
dedicated  to  the  public  so  as  to  cast  the  burthen  of 
repairing  it  on  the  parish. 
YOL.  in.  2  I  E.  &  B, 
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1854. 


The  QoEEN 

T. 

Justicei  of 

W0RCB8TEB- 

8HIBX. 


Hugh  Hilly  Huddlestan  and  J.  J.  Powell  in  support 
of  the  rule.  The  decision  was  on  a  matter  which  formed 
no  part  of  the  legal  merits.  In  Regina  v.  Stacey  (a), 
where  the  Sessions  had  erroneously,  on  a  technical  ob- 
jection,  annulled  a  certificate  of  the  barrister  appointed 
to  certify  the  rules  of  Friendly  Societies,  the  order  of 
Sessions  was  removed  into  this  Court  by  certiorari,  and 
a  rule  to  quash  it  discharged:  but  PatUton  J.  said: 
*^In  substance  the  Sessions  treated  the  matter  as  a  mere 
nullity,  and  therefore  did  not  go  into  the  merits  of  the 
appeal  The  respondents  should  have  applied  for  a 
mandamus  to  hear  the  appeal."  [Lord  Campbell  C  J, 
I  have  great  respect  for  the  opinion  of  that  learned 
Judge:  but,  if  he  did  say  that  a  mandamus  would  lie 
in  that  case,  I  cannot  agree  with  him.  But  I  doubt 
whether  he  did  say  it;  for  in  the  report  of  the  same 
case  in  the  QueetCs  Bench  Reports  no  such  dictum 
appears  (6).]  The  Sessions  have  no  jurisdiction  in 
such  an  appeal  as  this,  to  enquire  into  the  form  of  the 
certificate.  Their  duties  are  defined  by  sect.  89,  which 
enacts  that  'Mn  case  of  such  appeal  the  Justices  at  the 
said  Quarter  Sessions  shall,  for  the  purpose  of  deter- 
mining whether  the  proposed  new  highway  is  nearer 
or  more  commodious  to  the  public,  or  whether  the 
public  highway  so  intended  to  be  stopped  up,  either 
entirely  or  subject  as  aforesaid,  is  unnecessary,  or 
whether  the  said  parties  appealing  would  be  injbred 

(a)  19  L.  J,  N.  S,  M.  C.  177;   S.  C.  14  Q.  B.  789. 

(fr)  According  to  the  note  made  at  the  time  for  the  Queem^g  Bemek 
Bepcrtt,  the  learned  Judge  does  not  appear  to  have  ezprened  aajr  opinion 
that  a  mandamus  would  lie,  but  to  have  suggested  to  the  coonicl :  *'  if,  <u 
jfou  $apf  the  Sessions  have  not  heard  the  appeal,  you  should  have  applied 
for  a  mandamus,  not  for  a  certiorari." 
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or  aggrieved,  impanel  a  jury  of  twelve    disinlerested        1954. 
men  out  of  the  persons   returned  to  serve  as  jurymen    The  Queen 
at  such   Quarter  Seasions;    and  if,  after  hearing  the     jo^I^of 
eridence  produced  before  them,  the  said  jury   shall    ^^^f^^^' 
return  a  verdict  that  the  proposed  new  highway  is  nearer 
or  more  commodious  to  the  public,  or  that  the  public 
highway  so  intended  to  be  stopped  up,  either  entirely 
or  subject  as  aforesaid,  is  unnecessary,  or  that  the  party 
appealing  would  not  be  injured  or  aggrieved,  then  the 
said  Court  of  Quarter  Sessions  shall  dismiss  such  appeal, 
and  make  the  order  herein  mentioned  for  diverting  and 
turning  and  stopping  up  such  highway  either  entirely 
or  subject  as  aforesaid,  or  for  diverting  turning,  and 
stopping  up  of  such  old  highway,"  ''or  for  stopping  up 
such  unnecessary  highway  either  entirely  or  subject  as 
aforesaid;  but  if  the  said  jury  shall  return  a  verdict  that 
the  proposed  new  highway  is  not  nearer  or  not  more 
commodious  to  the  public,  or  that  the  highway  so  in- 
tended to  be  stopped  up,  either  entirely  or  subject  as 
aforesaid,  is  not  unnecessary,  or  that  the  party  appealing 
would  be  injured  or  aggrieved,  then  the  said  court  of 
quarter  sessions  shall  allow  such  appeal,  and  shall  not 
make  such  order  as  aforesaid."    This  limits  the  jurisdic- 
tion on  appeal  to  an  inquiry  into  those  points,  and  no 
others.     [^Coleridge  J.     If  the  vestry  had  ordered  the 
surveyor  not  to  go  on,  and  he  notwithstanding  did  go 
on,  there  must  surely  be  some  mode  of  stopping  him.] 
Probably;  but  not  by  appeal,  which  is  not  of  common 
right,  but  only  the  creature  of  the  Act.     Perhaps  the 
remedy  would  be  by  quashing  the  order  as  made  without 
jurisdiction.      The  proceedings  of  the  two  justices  are 
regulated  by  sect.  85.     They  are  to  act  when  requested 
by  the  surveyor;   but  they  have  no  power  to  inquire 
2  I  2 
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Worcester. 
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1854.  whether  he  has  been  duly  authorized;  and  the  certificate 
The  Queen  °®^^  ^^^  ^^^^  anything  on  the  face  of  it  into  which  the 
Jugiicca  of  j"8''ces  could  not  enquire  ;  Taylor  v.  Clemsan  (a). 
[Lord  Campbell  C.  J.  It  is  impossible  to  contend  that 
the  objection  is  so  clearly  wrong  and  frivolous  that  we 
should  say  it  could  not  be  the  subject  of  judicial  decision. 
The  case  is  therefore  reduced  to  the  question.  Whether 
the  Sessions  have  jurisdiction  to  enquire  into  the  validity 
of  the  certificate,  or  their  appellate  jurisdiction  is  limited : 
which  is  a  question  of  difficulty  and  importance.] 

Cur.  adv.  vtdt. 


Coleridge  J.,  in  this  Vacation  {Fd>mary  18),  de- 
livered judgment. 

This  was  a  rule  for  a  mandamus  to  the  justices  of  the 
peace  for  the  county  of  Worcester  to  hear  and  determine 
an  appeal  against  the  enrolment  by  them  of  a  certificate 
by  two  justices  of  the  peace,  for  the  diversion  of  a  high- 
way and  the  stopping  up  of  the  old  road.  .  Upon  cause 
shewn,  it  appeared  that  the  appeal  had  been  called  on, 
and  the  appellants  had  proceeded  to  point  out  objections 
apparent  on  the  face  of  the  certificate.  The  Court  had 
entertained  these  objections,  heard  arguments  on  both 
sides,  decided  in  favour  of  the  appellants  on  one,  and 
refused  thereupon  to  proceed  any  further  towards  the 
enrolment  We  had  no  doubt,  upon  the  argument,  that 
the  decision  of  the  Court  upon  this  objection  was 
correct,  and  that  the  point  on  which  it  arose  was  a 
substantial  one,  disposing  of  the  appeal  on  its  legal 
merits.     Nor  was  this  matter  in  the  end  very  seriously 

.  (a)  n  CA  ^  F.  610.,  aflSrming  the  judgment  of  the  Exchequer  Chamber 
in  Taylor  ▼.  Cknuon,  2  Q.  B,  978.  See  also  Ottkr  y.  Cooke^  13  Q.  B, 
143. 
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contested  :  but  it  was  very  strongly  urged  that,  since  the  1854. 

passing  of  stat.  5  &  6  IF.  A.  c.  50.  (the  general  highway  xheQuEEN 

Act),  the  Sessions  had  no  jurisdiction  to  inquire  Into  j^^^^^  of 

defects  on  the  face  of  the  certificate;  that  the  certificate  Worcesteb- 

'  8HfRR. 

was  merely  an  instrument  by  which  the  question  upon 
the  merits  in  point  of  fact  was  brought  before  the  Court ; 
and  that,  when  so  brought,  the  certificate  had  done  its 
work  :  that  then  the  jurisdiction  of  the  Quarter  Sessions 
was  original,  and  not  appellate,  and  limited  to  the 
trying  by  a  jury  of  the  three  questions  stated  in  the 
89th  section  of  the  Act  We  have  considered  this 
matter,  and  are  of  opinion  that  there  is  no  foundation 
for  the  argument. 

The  provisions  now  in  force  for  the  stopping  up, 
diverting  or  turning  highways  are  contained  in  the 
84th  and  seven  following  sections.  After  the  two  view- 
ing justices  have  been  properly  set  in  motion,  and  after 
they  have  given  the  notices,  had  the  view,  and  satisfied 
themselves  upon  certain  points  stated  in  the  85th  sec- 
tion, they  are,  by  that  section,  required  to  make  a 
certificate ;  and  the  Legislature  has  minutely  and  anx- 
iously specified,  in  that  section,  what  particulars  that 
certificate  is  to  contain,  what  facts  it  is  to  state,  what 
conclusions  of  the  justices,  and  the  reasons  for  them, 
and  with  what  proof  of  preliminary  notices  and  what 
plan  it  is  to  be  accompanied.  This  certificate  is  to  be 
lodged  with  the  clerk  of  the  peace  for  inspection  during 
a  limited  period,  and,  after  certain  preliminaries,  is  to  be 
ultimately  enrolled. 

In  its  form,  this  instrument  at  this  stage  purports  to 
be  a  certificate  rather  than  an  order:  yet  in  the  following 
section,  and  before  the  Sessions  have  done  any  act  in 
regard  to  it,  it  is  called  "order  or  certificate f'  and,  in 
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1864.  ^^^  following  sectioDs^  these  terras  seemed  to  be  used 
The  QvsBN  indifferently  in  speaking  of  it;  and  this  may  have  grown 
out  of  its  somewhat  anomalous  character:  it  is  an  order 
in  the  sense  of  its  being  the  subject  of  an  appeal ;  unless 
appealed  against  by  any  one  who  thinks  that  he  should 
be  aggrieved,  if  what  it  recommends,  rather  than  orders, 
to  be  done  should  be  carried  into  effect,  that  recom- 
mendation will  be  carried  into  effect  by  a  substantive 
order  of  sessions;  it  is  no  order  in  terms  if  not  appealed 
against ;  but  it  will  be  made  the  strict  foundation  of  a 
subsequent  order.  This  distinction  however  of  terms  is 
immaterial ;  for  it  is  clear  that  an  appeal  is  given  against 
it  whatever  it  may  be.  Sect  87  speaks  of  what  the 
Court  may  do  in  the  way  of  partial  or  entire  cor^ftrma" 
Hon^  **  in  the  event  of  any  appeal  being  brought  against 
the  whole  or  any  part  or  parts"  of  it.  Sect  88  expressly 
gives  an  appeal.  Sect.  90  provides  for  the  costs  of  the 
appeal.  Sect.  91  directs  what  shall  be  done  in  case 
there  be  no  appeal ;  and  sect.  89,  the  consideration  of 
which  we  have  purposely  reserved,  introduces  for  the 
first  time  certain  new  provisions  in  case  of  appeal.  It 
is  idle  therefore  to  talk  of  the  jurisdiction  of  sessions  not 
being  appellate :  the  only  question  can  be,  What  are  the 
limits  of  the  appellate  jurisdiction  ? 

This  turns  upon  two  points.  First,  it  is  said  that  the 
words  of  sect.  89  limit  the  action  of  the  justices  at  ses- 
sions to  the  trying  certain  questions  by  a  jury :  second, 
that  no  inference  can  be  allowed,  even  if  these  words 
are  not  in  themselves  exclusive,  to  raise  an  appellate 
power  beyond  them.  The  wonis  are  these :  **  in  case  of 
such  appeal  the  justices  at  the  said  Quarter  Sessions 
shall,  for  the  purpose  of  determining  whether  the  pro- 
posed new  highwHy  is  nearer  or  more  commodious  to 
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the  poUic,  or  whether  the  public  highway  so  intended  1354. 
to  be  8toppe<^up,  either  entirely  or  subject  as  aforesaid,  ~Th7iju^i„ 
ia  onneoessary,  or  whether  the  said  party  appealing  j„^J^^^ 
would  be  injured  or  aggrieved,  impanel  a  jury."  The  WomcESTBa- 
jury  so  impanelled  is  to  find  upon  these  questions  of 
fact ;  and,  according  to  their  finding,  the  justices  are  to 
allow  or  disallow  the  appeal.  These  words  it  is  clear 
are  not  in  terms  exclusive;  nor  dh  they  embrace  all  the 
supposable  cases  in  which  serious  objections  may  exist 
to  the  confirmation  of  the  certificate;  in  terms  the 
Legislature  does  not  say.  Let  a  jury  be  impanelled  to 
determine  the  appeal;  but,  Let  it  be  impanelled  to 
determine  certain  questions  of  fact:  those  were  questions 
which,  under  the  previous  highway  Acts,  the  justices 
themselves,  as  judges  both  of  law  and  fact,  were  accus- 
tomed to  determine ;  and,  in  a  great  majority  of  cases, 
upon  these  questions  the  fate  of  the  appeal  will  depend ; 
and  these  questions  will  be  the  last  that  will  come  into 
discussion ;  the  trial  of  them  supposes  all  other  questions 
decided  in  favour  of  the  certificate ;  for  both  reasons  the 
section  goes  on  to  say  that,  according  to  the  finding  on 
these,  the  judgment  of  the  sessions  shall  be.  The  words 
then  not  being  in  terms  exclusive,  nor  in  themselves 
embracing,  as  we  shall  presently  see,  all  the  matters 
upon  which  questions  may  arise  fit  to  be  settled,  before 
the  certificate  be  confirmed,  the  second  question  arises 
npon  the  inference  as  to  the  extent  of  the  appellate 
jurisdiction.  It  is  undoubtedly  true  that  appeab  firom 
the  orders  of  an  inferior  statutory  jurisdiction  do  not 
arise  except  by  statutory  provision,  and,  if  not  created 
by  express  afiirmative  language,  can  only  arise  by  an 
inference  absolutely  necessary,  and  where  language  is 
used  which  is  tantamount  to  express  enaclmcnt:  but. 
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1854.       where  an  appeal  is  clearly  given  from  an  order  involving 
The  QuEBN    questions  of  law  and  fact  to  a  court  competent  to  decide 
JusJces  of    ^^^^  questions,  and  there  are  no  words  which  restrain 
Woac£8T£a-    the   appellate  jurisdiction,  we   are   not   aware  of  any 
principle  of  law,  or  any  decision,  which  prevents  the 
party  aggrieved  from   having    his   remedy  by  appeal, 
where  the  grievance  is  matter  of  law,  more  than  where 
it  is  matter  of  fact     it  is  obvious  that,  even  if  such  order 
were  removable  into  this  court  by  certiorari,  it  would 
be  very  inconvenient  that  a  party  having  two  grounds 
of  complaint  should  be  driven  to  seek  his  remedy  in 
two  courts,  when    one    might    administer    both ;   and 
when,  as  here  by  sect.  107,  the  certiorari  is  taken  away, 
the  principle  contended  for,  if  it  prevailed,  would  deprive 
him  of  all  remedy  for  what  might  yet  be  a  very  serious 
grievance.     Stat  55  G.  3.  c.  68.,  which  gave  and  regu- 
lated the  appeal  before  stat  5  &  6  fV.  4.  c,  50.  passed, 
used  the  most  general  terms  (a);  it  authorized  any  person 
aggrieved  *'  to  make  his  complaint  by  appeal ;"  and,  this 
appeal   being  to  a  court  which  was  judge  of  law  and 
fact,  it  was  always  considered  that  it  was  an  appeal  to  its 
whole  jurisdiction.     Such  indeed  must  be  the  meaning 
of  any  general  appeal ;  whatever  the  court  is  competent 
to  consider,  the  party  aggrieved  may  present  to  it  for 
consideration.     Here  an  appeal  is  certainly  given.     The 
words  of  sect  89,  on  which  reliance  was  placed,  wc  have 
expressed  our  opinion  not  to  be  exclusive ;  and  there- 
fore the  conclusion  would  follow  that  the  powers  of  the 
court  of  appeal  extend  to  the  whole  matter  alleged  by 
way  of  grievance. 

There  remains  however  to  be  mentioned  a  part  of  the 

(a)  Sect.  3. 
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entire  subject  which  was  not  brought  before  us  upon  1854. 
the  aigument,  but  which  appears  to  us  to  be  conclusive  xhe  Queen 
as  to  the  proper  construction  of  the  statute.  The  cer-  j^J^ot 
tificate,  as  we  have  before  stated,  must  contain  certain  ^°.^""*" 
statements,  and  be  accompanied  with  a  plan  of  a  certain 
kind,  and  proof  of  certain  facts:  in  the  case  of  Regina 
V.  The  Newmarket  Railway  Company  (a)  we  pointed 
out  the  im|)ortant  purposes  which  the  Legislature  in- 
tended to  secure  by  this  provision.  This  certificate, 
when  lodged  with  the  clerk  of  the  peace  in  order  to 
inspection  and  subsequent  enrolment,  may  be  either 
appealed  against  or  not.  If  the  latter,  sect  91  of  the 
statute  comes  into  of)eration,  and  the  justices  at  sessions 
must  make  their  order  for  diverting  or  stopping  up  as 
the  case  may  be.  But  they  can  have  no  other  materials 
on  which  to  frame  their  order  than  the  certificate.  What 
are  they  lo  do  if,  upon  the  face  of  it,  it  be  so  defective 
as  to  give  them  no  certain  information  ?  What,  if  the 
plan  does  not  contain  the  requisite  measurements? 
What,  if  the  proof  does  not  shew  proper  notices  given  ? 
If  they  still  make  an  order  upon  it,  as  it  is,  they  must 
proceed  by  guess  work,  without  being  sure  that  they 
are  doing  what  the  justices  certified  as  proper  to  be 
done,  or  that  the  parties  interested  have  had  the  proper 
notice.  If  they  hear  evidence,  and  seek  to  supply  the 
defect,  they  cannot  still  be  sure  whether  they  are 
carrying  into  effect  the  thing  originally  intended  to  be 
certified,  or  some  other  thing  by  which  some  party 
interested  may  be  aggrieved,  and  against  which,  if  he 
had  had  the  statutory  opportunity,  he  would  have 
appealed.     These  consequences  are  so  serious,  that  we 


(a)  15  Q.  B,  702. 
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conclude  that  it  is  the  duty  of  the  sessions,  where  there 
is  no  appeal,  to  be  satisfied  that  the  certificate  comes 
before  them  correct  on  its  fsce^  and  accompanied  by 
plan  and  proof,  such  as  the  statute  requires.  Unless 
this  be  done,  neither  the  public,  nor  interested  indi- 
viduals, will  haye  the  protection  which  the  statute 
intended. 

But,  if  this  be  the^uty  of  the  justices  at  sessions  and 
within  their  competence,  when  there  is  no  appeal,  how 
can  it  be  maintained  that,  when  there  is  an  appeal,  it  is 
less  a  part  of  their  duty,  and  not  within  their  com- 
petence, to  decide  upon  the  very  same  questions  if 
presented  to  them  by  the  appellant.  It  must  be  trusted 
to  the  court  tu  determine  what  apparent  defects  are 
merely  formal  and  no  grievance,  and  what  are  sub- 
stantial ;  but,  assuming  the  certificate  to  be  substantially 
defective,  it  seems  to  us  that  all  the  reasons  apply  why 
the  court  should  refuse  to  confirm  it  on  appeal,  as  would 
prevent  it  from  making  an  order  on  it  where  there  is 
none.  The  certificate  must  be  supposed  to  contain  the 
mind  of  the  two  viewing  justices,  who  have  framed  it; 
if  it  omits  to  state  any  substantia  matter,  on  which  the 
statute  requires  them  to  express  a  judgment,  the  quarter 
sessions,  whose  whole  jurisdiction  depends  on  the  cer- 
tificate, cannot  know  that  they  have  ever  considered  it, 
or,  if  they  have,  that  in  the  order  which  they  shall 
make  they  will  be  carrying  out  what  it  was  intended 
to  recommend. 

We  are  of  opinion  therefore  that  the  Quarter  Sessions 
have  in  the  present  case  exercised  a  lawful  power,  and 
exercised  it  properly;  and  that  the  rule  ought  to  be 
dischai^ed. 

Rule  discharged. 
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The  South  Eastbbn  Railway  Company,  Appel- 
lants, against  The  Churchwardens  and  Over- 
seers of  the  Poor  of  the  Parish  of  Dorking, 
Respondents. 

NOTICES  having  been  given  of  appeal  against  two  The  onder- 
/»       1  A  taking  of  the 

several  rates  for  the  relief  of  the  poor  of  the  parish  n.  railway 
of  Dorking  J  a  case  was,  by  order  of  a  Judge  and  con-  imderwf  Act' 
sent,  suted  for  the  opinion  of  this  Court     The  material  u^t  to'ie"?"^. 
parts  of  the  case  were  as  follows.  .  ^IJl^ntVor 

1000  years ; 
and  the  S,  E. 
Coniptnjr  entered  and  ooenpied  the  line  under  the  lease.    By  a  subsequent  Act,  the  two 
ComDames  were  amalgamated ;  and,  in  lieu  of  the  rent  formerly  paid  to  the  R,  Company,  the 
sharsDolders  became  entitled  to  annuities,  equivalent  in  amount  to  the  rent,  chargeable  on 
the  funds  of  the  amalgamated  Company,  of  which  the  IL  line  now  became  a  brancn. 

Two  rates  were  made  by  the  oieieetia  of  the  parish  of  D.  on  the  S,  E,  Company  as 
ocenpiera  of  a  portion  of  the  R,  line  which  passed  through  that  parish.  One  was  made 
during  the  time  that  the  R,  line  was  the  property  of  a  separate  Company,  but  occupied  by 
the  S,  B,  Company  as  tenants  under  the  lease.  The  other  was  made  aner  the  amalgamation. 
Notice  of  appeal  was  given  against  each ;  and  a  case  was  stated  for  the  opinion  of  this  Court. 
The  first  question  for  the  Court  was,  in  subatanoeb  Whether  the  rent,  during  the  period 
when  the  fine  was  on  lease,  and  the  amount  of  the  annuities  paid  for  the  hue  after  the 
amalgamation,  were  the  proper  criterion  of  the  rateable  value  of  the  branch  line. 

Held,  by  the  whole  Court,  that  they  were  not  the  criterion  of  the  rateable  value,  which 
depended  upon  the  present  annual  value  of  the  property  occupied,  and  might  be  more  or  less 
than  the  sum  which  the  parties  bad  agreed  to  give  tor  it. 

The  case  stated  that  traffic  was  brought  by  the  R.  line  on  the  main  line  of  the  S.  E. 
Company,  and  profit  was  thus  obtained  by  the  S.  E»  Company  from  the  12.  line,  as  a  feeder 
to  the  main  line  of  the  Company :  and  it  was  found,  as  a  fact,  that,  if  the  R.  line  was  in  the 
market,  it  would  be  an  object  of  competition  between  the  S,  E,  line  and  rival  companies, 
and  the  rent  would,  in  fact,  be  enhanced  by  such  competition.  The  second  and  thira  ques- 
tions for  the  Court  were,  in  substance.  Whether  these  matters  should  be  taken  into  account 
in  estimating  the  rateable  value  of  the  part  of  the  R.  line  within  the  parish  of  27 ,  or  whether 
tbe  rateaUo  ? alue  should  be  calculated  solely  on  the  profits  of  the  line  itself.    On  this : 

Held,  by  Lord  Campbell  C.  J.,  Co/ert<fa«  J.  and  Crompton  J.,  that  both  these  matters  were 
to  be  taken  into  account,  inasmuch  as,  though  lyine  oat  of  the  parish  of  27.,  they  enhanced 
the  value  of  the  occupation  of  the  portion  of  the  Tine  in  D.,  and,  though  there  might  be 
much  difficulty  in  calculating  the  result,  the  Sessions  were  to  find  it  as  nearly  as  they 
could. 

Erie  J.  dissenting,  and  holding  that  tbe  enhanced  earnings  on  tbe  parts  of  tbe  line  of  the 
S.  E.  Company  out  of  the  parish  of  2).  were  to  be  rated  in  tbe  parishes  where  these  parts 
were  situate,  and  not  in  tbe  parish  of  />.,  and  that  the  only  Question  was,  what  was  the  rent 
which  would  now  be  given  for  the  occupation  of  the  part  of  the  line  in  2>. 
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"  The  South  Eastern  Raihoay  Company  was  established 
and  incorporated  under  that  name  by  stat  6  &  7  W.A. 
c,  Ixxv.  (a). 

"  The  Reading,  Guildf&rd  §•  ReigaU  Railway  Com- 
pany were  incorporated  under  that  title  by  The  Reading, 
Guildford  and  Reigate  Railway  Act,  1846  (9  &  10  Vict, 
c.  clxxi.  (b) ),  and  were  thereby  authorized  to  make  a 
railway  from  The  Gteat  Western  Railway  at  or  near  the 
Reading  station  of  such  railway  in  Berkshire,  to  join 
The  South  Eastern  Railway  in  the  parish  of  Reigate 
in  Surrey.  The  same  statute  enacts  that  it  shall  be 
lawful  for  The  Reading,  Guildford  §•  Reigate  Railway 
Company  to  demise  or  lease  The  Reading,  Guildford 
8f  Reigate  Railway  to  Tlie  South  Eastern  Railway  Com- 
pany  for  such  term,  and  upon  such  conditions,  as 
shall  be  or  shall  have  been  agreed  upon  between  the 
said  Companies,  and  to  carry  into  effect  any  arrange- 
ment, not  inconsistent  with  any  of  the  provisions  there- 
inbefore contained,  that  shall  be  or  shall  have  been 
agreed  upon  between  the  said  Companies,  subject 
to  the  provision  next  thereinafter  contained,  which 
is  to  the  effect  that  TTie  Reading,  Guildford  Sf  Reigate 
Company  should  proceed  with  the  construction  of  the 
entire  line  from  Reading  to  Reigate,  so  that  the  same 
should  be  completed  within  the  time  limited  by  the  Act, 
and  that  it  should  not  be  lawful  for  them  to  enter 
into  any  agreement  with  The  South  Eastern  Railway 
Company  for  the  abandonment  of  any  portion  thereof. 

"  By  articles  of  agreement,  under  the  respective  com- 


(a)  Local  and  personal,  public:  "For  making  a  railway  from  The 
London  and  Croydon  Railway  to  DoveVf  to  be  called  The  South  Eastern 
Hallway.'' 

(6)  Local  and  personal,  public  -.  "  For  making  a  railway  from  Reading 
to  G'ttt7<(/br</ and  Reigate.*' 
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moQ  seals  of  the  said  Companies,  made  11th  May  1847, 
it  was  agreed  between  the  said  Companies  that  The 
Readingy  Guildford  §•  Reigate  Railway  Company  should 
grant  to  The  South  Eastern  Railway  Company  a  lease  at  a 
rent  equal  to  5/.  10*.  per  cent  per  annum  on  the  capital 
raised  and  to  be  raised  by  The  Reading,  Guildford  §• 
Reigate  Railway  Company^  not  exceeding  600,000JL| 
without  any  participation  in  profits  by  the  said  last 
mentioned  Company  ;  by  way  of  commutation"  for 
4/.  10*.  per  cent.,  and  half  profits  as  previously  agreed 
for ;  "  and  that  the  portion  of  the  line  between  Dorking 
and  Reigate  should  be  included  in  the  said  lease ;  and 
also  that,  when  The  Reading,  Guildford  §•  Reigate  Rail- 
way Company  should  have  made  the  said  Reading, 
Guildford  ^  Reigate  line,  they  should  grant,  and  TTte 
South  Eastern  Railway  Company  should  accept,  a  lease 
thereof  for  1000  years  on  the  terms  in  such  agreement 
mentioned. 

'^The  Reading,  Guildford  Sf  Reigate  line  was  com- 
pleted, and  opened  for  traffic  throughout,  from  Reigate  to 
Reading,  before  15th  March  1850,  on  which  day  a  lease 
was  granted  by  2%c  Reading,  Guildford  §•  Reigate  Rail- 
way Company  to  7^  South  Eastern  Railway  Company, 
for  the  terra  of  1000  years,  at  the  yearly  rent  of  33,000/. 
clear  of  all  rates  and  charges  except  income  tax.  The 
lease  also  provided  that  The  South  Eastern  Railway 
Company  should  pay  interest,  not  exceeding  4/.  per 
cent  per  annum,  on  a  bond  debt  of  200,000/.  incurred 
in  making  the  Reading,  Guildford  §*  Reigate  line,  which 
interest  amounts  to  the  sum  of  8000/.  a  year.  The 
South  Eastern  Railway  Company  are  bound  by  the 
lease  to  keep  the  line  in  repair  When  the  lease  was 
granted    TTie   South   Eastern   Railway    Company  were 
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1854.       bound  by  the  agreement  of  11th  May  1847  to  take  the 
South         lease." 

^aSwaJ  "  ^^^  Beadinffy  Gvildfard^  Reigate  Railway  mentioned 

Company      j^  ^g  g^jj  j^ggg  forms  a  junction  with  The  South  Eastern 

(Herseers  of    Railway  at  Redhill  in  the  parish  of  Reigate  in  the  county 

of  Surrey,  and  runs  thence  to  Reading  in  the  county  of 

Berks;  but  it  does  not  form  a  junction  with  The  Great 

Western  Railway. 

"The  Reading,  Guildford  §•  Reigate  line  is  worked  by 
The  South  Eastern  Railway  Company,  in  connection 
with  the  main  line  from  London  to  Dover,  and  the 
branches  connected  therewith ;  and  The  Soutli  Eastern 
Railway  Company  are  the  sole  occupiers  of  the  whole 
of  the  said  lines,  on  which  they  carry  on,  excluavely,  a 
business  as  carriers  of  passengers  and  goods. 

"There  are  46  miles  of  railway  between  the  junction 
at  Redhill  and  Reading,  but  only  40  miles  of  this  rail- 
way are  demised  by  the  lease;  6  miles  of  the  line 
between  Guildford  and  Ash  belonging  to  7he  South 
Western  Company,  to  the  use  of  which  The  South  Eastern 
Railway  Company  are  entitled  on  payment  of  toll,  pur- 
suant to  an  agreement  of  The  Reading,  Guildford  ^ 
Reigate  Company  and  The  South  Western  Railway 
Company. 

"  The  Reading,  Guildford  and  Reigate  line,  leased  to 
The  South  Eastern  Railway  Company,  passed,  for  a 
length  of  341  chains,  through  the  parish  of  Dorking 
in  the  county  of  Surrey. 

"  By  a  rate  for  the  relief  of  the  poor  of  the  said  pariah 
of  Dorking  made  on  the  6th  day  of  December,  1849, 
The  South  Eastern  Railway  Company  were  taseosed, 
as  occupiers  of  the  portion  of  the  said  railway  in  Dorking 
parish,  at  a  rateable  value  2,2281  2s.  6d.;  and  the  rate 
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demanded  of  The  South  Eastern  Railway  Company  on 
that  assessment  amounts  to  222/.  16*.  3rf.  For  the  pur- 
poses of  this  casei  the  said  rate  is  to  be  taken  as  made 
after  the  date  of  the  said  lease,  The  South  Eastern  Rail- 
toay  Company  not  disputing  that  they  were  equally  liable 
at  the  time  of  the  making  of  the  said  rate,  as  if  the  said 
lease  had  been  then  made." 

The  case  then  shewed  that  notice  of  appeal  against 
this  rate  was  given  by  The  South  Eastern  Railway 
Company ^  and  proceeded  : 

^^The  respondents  had  in  and  by  the  hereinbefore 
mentioned  rate  assessed  TT^e  South  Eastern  Railway  Com- 
pany in  respect  of  the  said  portion  of  their  railway  in  the 
parish  of  DarUngf  upon  a  valuation  founded  upon  the 
said  rent  of  41,000^,  paid  by  the  said  Company,  under 
the  said  lease,  for  the  Reading ^  Guildford  tf  Reigate  line : 
and,  if  the  said  rent  is  the  proper  criterion  of  the  rate- 
able value,  then  the  said  assessment  of  222Z.  \6s.  3d  is 
correct. 

**  The  gross  earnings  of  The  South  Eastern  Railway 
Company  on  the  Reading,  Guildford  jf  Reigate  line, 
less  the  proper  deductions,  did  not,  in  the  year  for  which 
the  rate  was  made,  amount  to  41,000/.,  less  the  statutory 
deductions  under  the  parochial  assessment  Act.  The 
Reading,  Guildford  8f  Reigate  line  brought  a  great  deal  of 
additional  traffic  to  the  main  line  of  The  South  Eastern 
RaSway  Company:  and  the  latter  Company  thus  derived 
benefit  from  the  Reading,  Guildford  tf  Reigate  line,  as  a 
feeder  to  the  main  line,  in  respect  of  traffic  conveyed 
upon  that  line.  The  Reading,  Guildford  jf  Reigate  line, 
if  in  the  market,  might  be  an  object  of  competition  in 
consequence  of  the  spirit  of  rivalry  existing  between 
The  South  Eastern  Railway  Company  and  other  railway 
companies,  the  traffic  on  the  main  lines  of  which  would 
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be  increased  by  the  possession  and  controul  of  the 
Reading^  Guildford  ^  Reigate  line. 

«  By  *The  South  Eastern  and  Reading,  Guildford^ 
Reigate  railways  amalgamation  Act,  1852'  (15  &  16  Vict 
c.  ciii.  (a)\  it  was,  in  sect.  3^  enacted  that,  ^  from  and  after 
the  passing  of  this  Act  the  Reading  Company  shall  be 
dissolved,  and  subject  to  the  powers  and  provisions  of 
this  Act,  all  the  undertaking,  estates,  property,  and  effects 
whatsoever  of  that  Company,  already  demised  to  Z%« 
South  Eastern  Company,  and  all  the  capital,  and  all 
other  the  property  and  effects,  and  all  the  estates  rights 
and  interests,  powers,  authorities,  and  privileges,  both  at 
law  and  in  equity,  and  otherwise  howsoever,  of  the 
Reading  Company,  shall  respectively  remain  and  be 
transferred  to  and  vested  in  The  South  Eastern  Com- 
pang  absolutely  and  for  ever,  and  shall  be  deemed  part 
of  the  original  undertaking  of  that  company.' 

"  And,  by  sect.  27  of  the  same  Act,  *  from  and  after  the 
passing  of  this  /Vet  the  whole  of  the  undertaking  of  The 
South  Eastern  Company  shall  be  chaiged  with  the  pay- 
ment to  the  shareholders  in  the  Reading  Company,  their 
successors,  executors,  administrators,  and  assigns,  of 
40,000  perpetual  annuities  of  1/.  Os,  6d.  each  (making 
the  ag^ogate  perpetual  annuity  of  41,000/.)  by  way  of 
commutation  for  the  yearly  rent  and  other  yearly  sums 
payable  under  the  recited  lease  by  The  South  Eastern 
Company  to  or  for  the  benefit  of  the  Reculing  Company.' 

"  By  another  rate  for  the  relief  of  the  poor  of  the  said 
parish  of  Dorking,  after  the  passing  of  the  said  last  men- 


(a)  Local  and  personal,  public :  **  For  merging  the  undertaking  of 
Tke  Rtading,  Guildford^  and  Reigate  Railway  Company  in  the  under- 
taking  of  Tha  South  Eattern  Railway  Company;  for  the  dissolution  of 
Tkt  Reading,  Guildford,  and  ReigaU  Railway  Company,  and  for  other 
purposes.'* 
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tioned  Act,  on  12th  November  1852,  The  South  Eastern 
Sailway  Company  are  assessed  as  occupiers  of  the  said 
railway  in  DorAin^parish  at  a  rateable  value  of  5040/.  lOs. ; 
and  the  rate  claimed  of  The  South  Eastern  Railway 
Company  on  that  assessment  amounts  to  420/L  Os.  lOdJ^ 

The  South  EoMtem  Railway  Company  duly  appealed 
against  the  last  mentioned  rate. 

''The  whole  of  the  facts  and  circumstances,  previously 
stated  as  to  the  first  mentioned  rate,  are  applicable  to 
the  case  of  the  last  mentioned  rate,  with  the  exception 
of  the  lease,  which  is  applicable  only  to  the  said  first 
^mentioned  rate,  and  the  said  last  mentioned  Act  of  Par- 
liament is  applicable  only  to  the  last  mentioned  rate. 

"  The  questions  for  the  opinion  of  the  Court  are : 

''First  Whether  the  appellants  are  properly  assessed 
in  the  said  rate  of  the  6th  of  December  1849  at  the  sum 
of  2227.  16«.  3<2.,  and  in  the  said  rate  of  the  12th  of 
November^  1852,  at  the  sum  of  420Z.  Os.  lOd. 

"Second.  Whether  the  appellants  are  liable  to  be 
aaseased  in  respect  only  of  the  net  profit  derived  firom 
the  traffic  passing  through  Dorking^  irrespective  of  any 
rent  paid  by  the  Company  and  the  value  of  the  Readingj 
Guildford  ^  Reigate  line  as  increasing  the  traffic  on  the 
main  line. 

"Third.  Whether  the  respondents  are  entitled  to  take 
into  consideration,  in  their  assessment,  the  value  of  the 
line  to  the  appellants  as  an  integral  part  of  The  South 
Eastern  Railway,  in  addition  to  the  net  profit  as  derived 
firom  the  traffic  passing  through  the  parish  of  Dorking. 

"  If  the  Court  should  be  of  opinion  that  the  rent  under 
the  lease  is  the  proper  criterion  of  the  rateable  value  as 
regards  the  first  mentioned  assessment,  made  during  the 
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1854.       existence  of  the  lease,  then  the  assessment  is  to  be  coq- 
firmed. 


South 


^lunwV  "  ^^  ^^®  ^^"^^  should  be  of  a  different  opinion,  then  the 

Company      matter  is  to  go  back  to  the  Quarter  Sessions,  or  an  arbitra- 

Orerieers  of    tor  to  be  appointed  by  counsel  on  both  sides,  to  determine 
Dorking.       ,  _  .  /.       •         •  i.    i. 

the  proper  amount  of  assessment  m  conformity  with  the 

opinion  of  the  Court  upon  the  2d  and  3d  questions ; 

and  the  rate  is  to  be  amended  accordingly. 

**  If  the  Court  should  be  of  opinion  that,  as  regards  the 
last  mentioned  assessment,  either  the  rent  reserved 
under  the  said  lease  (notwithstanding  such  rent  had 
ceased  before  the  making  of  such  last  mentioned* 
assessment)  or  the  annuity  payable  under  the  said 
last  mentioned  Act  of  parliament  is  the  proper  cri- 
terion of  the  rateable  value,  then  the  same  is  to  stand 
confirmed. 

If  the  Court  should  be  of  a  different  opinion,  then 
the  same  course  is  to  be  taken  as  with  respect  to  the 
first  rate." 

The  case  was  argued  in  last  Trinity  term  (a),  by 
PaihUy  for  the  respondents,  and  Willea  for  the  appel- 
lants. The  arguments  and  authorities  are  so  fully 
considered  in  the  judgments  as  to  render  any  further 
report  unnecessary. 

Cur.  adv.  vtdL 

In  this  Vacation  {February  18th),  there  being  a  differ- 
ence of  opinion  on  the  Bench,  the  Judges  delivered 
separate  judgments. 

Crompton  J.        Crompton  J.    The  first  question  is :  Whether  the  two 
assessments  in  question  are  proper:  and  it  is  stated  that 

(a)  Jnm  8th,  1853. 
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they  are  to  be  regarded  as  proper,  and  are  to  be  con^ 
firmed,  if  the  rent  as  to  the  first  rate,  or  the  rent  or       Sovm 
annuity  as  to  the  second,  is  the  proper  criterion  of  the      ^aoilJay 
rateable  yalue*  Company 

I  understand  by  the  question,  as  explained  by  this  (Heweenof 
statement,  that  we  are  to  say,  Whether,  in  our  judgment, 
these  assessments  were  properly  made  by  taking  the  Cfoi^onJ, 
rent,  before  the  statute  of  amalgamation,  or  the  rent  or 
annuity,  after  that  Act,  as  the  sole  criterion  fix>m  which 
the  assessment  is  to  be  made :  and  I  am  of  opinion  that 
it  can  by  no  means  be  so  considered. 

Etcu  as  to  the  first  rate,  where  the  smaller  line  has 
not  become  a  portion  of  the  other,  the  rent  can  only  be 
taken  as  matter  of  evidence  of  the  rateable  value,  or  of 
the  rent  at  which  it  might  be  expected  to  be  let,  under 
the  Parochial  Assessment  Act  j  and  all  the  circumstances 
under  which  that  rent  may  at  first  have  been  given,  or 
which  may  have  subsequently  affected  the  value  of  the 
portion  of  the  line,  must  be  taken  into  account,  so  as  to 
see  what  would  be  the  rent  that  might  be  expected  to 
be  got  firom  it  at  the  time  when  the  assessment  is  made. 
Under  neither  of  the  rates  can  the  rent  or  annuity  be 
taken  to  be  the  sole  criterion  from  which  the  assessable 
value  can  be  arithmetically  deduced. 

I  therefore  answer  the  first  question,  as  explmned  by 
the  subsequent  matter,  by  saying  that,  in  my  opinion, 
these  assessments  are  not  to  be  confirmed. 

Secondly:  I  think  that,  in  strictness,  the  value  of  the 
branch,  as  a  feeder,  is  to  be  taken  into  account  in  as- 
certaining the  rateable  value.  It  is  profit  derived  from 
the  occupation  of  the  land ;  and  it  seems  to  me  im- 
possible to  say  that  the  value  to  the  persons  willing  to 
take  the  line,  or  the  rent  likely  to  be  got  firom  them, 
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would  not  be  increased  by  the  advantage  of  this  line  to, 
and  from  its  being  a  feeder  of,  the  laiger  railway.  The 
value  of  the  land  in  the  parish  is  increased  and  enhanced 
by  its  being  useful  as  increasing  the  profit  that  may  be 
made  in  another  place:  and  I  think  that  the  rateable 
value  within  the  parish  may  clearly  be  enhanced  by 
matters  in  another  parish. 

It  is  true  that  in  the  mode  of  taking  the  account  of 
the  earnings  in  the  parish  and  of  the  deductions  to  be 
made,  according  to  the  mode  mentioned  in  the  recent 
cases  of  Regina  v.  Great  Western  Raikoay  Company  (a), 
no  item  is  mentioned  for  the  value  in  respect  of  being  a 
feeder  to  the  main  line :  and  it  may  be  difficult,  and  often 
not  worth  while,  to  introduce  this  new  element  into  the 
account:  but,  on  principle,  the  rateable  value,  according 
to  the  rule  in  the  Paroehial  Assessment  Act,  seems  to  me 
affected  by  the  value  of  tiie  line  in  the  particular  parish 
as  a  feeder  of  the  main  line.  I  answer  the  second  ques- 
tion, therefore,  in  the  negative. 

And,  as  I  suppose  that  the  third  question  refers  to 
the  value  of  the  branch  line  as  a  feeder,  no  other  pecu- 
liar value  than  as  a  feeder  being  suggested,  the  third 
question  seems  in  effect  another  way  of  putting  the 
second;  and  I  answer  it  in  the  affirmative:  that  the 
respondents  are  entitled/ in  making  their  assessment  to 
take  into  consideration  the  value  as  a  feeder  to  the  main 
line. 


Erie  J,  Erle  J.     In  this  case  I  consider  the  material  facts 

to  be,  that  one  rate  was  made  while  The  Reading  and 
Beigate  Railway  was  under  lease,  and  the  other  after  it 
was  amalgamated  with  The  South  Eastern  Raiboay:  and 
the  material  questions  to  be :  What  is  the  principle  for 

(n)  15  Q.  P.  379, 1086. 
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aacertaining  the  rateable  value  of  the   portion  of  the  1S54. 

line  in  the  parish  of  Dorhing  for  each  rate ;  the  parish  south 

contending  that  the  rent  of  41,000i,  paid  at  the  time  ^^"y 

of  the  first  rate,  and  the  annuity  of  41,000i,  paid  since  Comply 

the  amalgamation,  should  be  taken  as  the  rateable  value    O^eneers  of 
-»  1        r  1     .  .  Dorking. 

of  the  whole  line  to  be  apportioned  among  the  different 

parishes;  the  railway  contending  that  the  net  earnings 
of  the  portion  of  the  line  in  the  parish  should  be  taken 
as  the  rateable  value.  As  the  rate  since  the  amalgama- 
tion is  the  most  important,  being  the  guide  for  future 
rates,  I  take  that  first 

By  the  amalgamation  the  Reading  and  ReigaU  line, 
which  was  a  feeder,  has  become  part  of  the  SouOi 
Eagtem  line,  as  much  as  if  it  formed  part  of  the  original 
construction;  so  that,  now,  either  all  is  line  or  all  is 
feeder:  the  amalgamation  in  this  case  being  in  no  res- 
pect distinguishable  firom  the  amalgamation  of  the  New^ 
berg  and  Hungerford  line  with  the  Great  fVettem  in 
Regina  v.  Great  Western  Railway  Company  (a).  There, 
the  principle  for  rating  a  railway,  by  taking  the  net 
profit  of  the  whole  line  as  the  rateable  value  of  the  whole, 
and  by  apportioning  that  rateable  value  among  the 
parishes  in  proportion  to  the  net  earnings  in  each  parish, 
was  sanctioned  and  acted  on.  This  principle  was  deci- 
ded to  be  correct,  after  long  consideration,  in  Regina  v. 
London,  BriglUon  and  South  Coast  Railway  Company  (i), 
Regina  v.  South  Eastern  Railway  Company  (c)  and 
Regina  v.  JUidland  Railway  Company  (d);  and  I  ex- 
tract the  principle  as  expressed  in  each  of  those  cases. 
In  Regina  v.  London^  Brighton  and  South  Coast  Rail' 
way  Company  (V)  the  parish  of  Croydon  claimed  a 
right  to  rate  the  railway  on  the  principle  of  parochial 


(a)  15  Q.  B.  379,  1085. 
(e)  16  Q.  B.  344,  858. 


{h)  15  Q.  B.  313,  358. 
(rf)  16  Q.  ^.  353. 
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eamingSy  that  is,  at  such  a  sum  as  a  solvent  tenant  would 
pay  as  annual  rent  for  the  stations  and  portion  of  the 
railway  within  the  parish  regard  being  had  to  the  net 
revenue  earned  in  the  parish;  and  this  principle  was 
aflSrmed  by  the  Court.  In  Regina  v.  South  Eastern 
RaUway  Company  (a)  the  parish  of  Westhere  claimed  to 
rate  the  Company  for  a  portion  of  the  branch  to  Bams- 
gate  on  the  mileage  principle  of  dividing  the  rateable 
value  of  the  trunk  and  branches  according  to  the  distance 
in  each  parish.  It  was  found  that  the  traffic  upon  the 
main  or  trunk  line  was  greater  than  upon  any  of  the 
branches.  The  Company  contended  for  the  principle 
of  parochial  eamingSi  viz. :  that  they  ought  to  be  rated 
at  such  sum  as  a  tenant  might  be  expected  to  give  as 
annual  reut  for  that  portion  of  the  branch  railway  situate 
within  the  parish  of  fFestbere^  regard  being  had  to  the 
portion  of  profit  earned  by  the  portion  of  the  railway 
within  that  parish,  such  rent  being  ascertained  by  taking 
the  gross  annual  receipts  from  the  portion  of  the  railway 
situate  in  fVestbere,  such  gross  receipts  being  ascertained 
by  taking  a  proportion  of  the  fare  paid  by  every  pas- 
senger who  has  during  the  year  been  carried  by  the 
Company  over  any  portion  of  the  line  in  WesAere,  such 
proportion  bearing  the  same  ratio  to  the  whole  sum 
paid  by  such  passenger  for  the  whole  distance  travelled 
by  him  as  the  distance  in  Westbere  bears  to  the  whole 
distance  travelled  by  him;  and  calculating  goods  on  the 
same  principle ;  and  taking  from  such  earnings  the  de- 
ductions allowed  by  the  parochial  assessment  Act :  Held: 
that  this  principle  of  estimating  the  gross  profits  was 
correct,  and  that  deductions  were  to  be  on  the  parochial 
principle  also.    It  is  said,  in  arguing  (i) :  *^  Here  there  is 

(a)  \bQ.B.  344,  358. 

(6)  In  the  report  in  20  L,  J.  N.  S.  AT.  C.  p.  140. 
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a  parish  including  a  portion  of  a  branch  line  upon  which       1854. 
it  is  found  that  the  profits  fall  far  short  of  those  earned       ^^^^^ 
on  the  main  line.     The  profits  on  which  the  rate  is  to      r".*"** 
be  calculated  are  those  arising  within  the  rating  parish.**     CJompwy 
"  The  respondent  parish  has  no  right  to  any  of  the  profits    Orerseen  of 
earned  on  the  main  line."    The  judgment  of  the  Court 
supports  this  argument      In  Regina  v;  Midland  Railway       ^''^  ^- 
C!cmpany{a)  the  parish  oi  Basford  rated  on  the  mileage 
principle ;  the  (Company  contended  that  the  rate  ought 
to  be  estimated  by  reference  solely  to  the  net  profits 
earned  by  the  railway  within  that  parish^  without  any  "^ 

reference  to  the  net  profits  earned  elsewhere,  or  to  the 
rateable  yalue  of  any  portion  of  the  railway  lying  in  any 
other  parish ;  the  judgment  afiirms  this  principle.  In 
BeffinaY. Great  Western  RaUway  Company  {b)  the  question 
was  how  the  expences  of  a  railway  were  to  be  apportioned ; 
and  it  was  held  that  they  also,  where  they  are  local, 
are  to  be  apportioned  to  the  parish  where  they  arise, 
and  deducted  from  the  gross  earnings  in  that  parish, 
calculated  on  the  principle  laid  down  in  the  foregoing 
cases.  Nothing  more  than  the  gross  earnings  in  the 
parish  were  allowed  to  the  parish,  although  it  was  found 
that  it  was  profitable  to  the  Company  as  proprietors  of 
the  entire  Chreat  Western  Railway^  by  reason  of  the  in- 
creased  traffic  brought  thereby  upon  the  main  line,  and 
the  increased  receipts  upon  that  line  between  London 
and  the  western  termini  of  it.  As  each  parish  is  held 
entitled  to  rate  for  the  earnings  therein,  as,  for  example, 
Croydon  for  all  that  is  earned  therein,  it  is  clear  that 
none  of  the  other  parishes  on  the  line  can  rate  for  the 
tendency  of  the  line  situate  in  them  to  make  the  earn- 
ings in  Croydon;  the  earning  is  profit;  and,  if  the  whole 
profit  in  Croydon  is  rated  there,  and  the  tendency  to 
(a)  15  Q.  B,  353.  (6)  15  Q.  B,  379,  1085. 
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fore,  is :  That,  with  respect  to  the  first  rate,  a  reference 
should  be  made  to  ascertain  what  rent  could  have  been 
obtained  for  the  line  at  the  time  of  the  rate  ;  and,  with 
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Company      respect  to  the  second  rate,  that  a  reference  should  be 
Overaeen  of    made  to  ascertain  the  rateable  value  upon  the  principle 
above  described.     And  I  have  thus  disposed  of  all  that 
£rb  J.       was  material  in  the  questions  submitted. 

But,  as  the  Judges  differ  on  the  questions.  Whether  a 
railway  can  be  rated  for  more  than  it  produces  in  the 
parish,  on  account  of  its  tendency  to  make  profit  else- 
where, which  is  expresseid  by  a  metaphor  from  feeding, 
and  on  the  question,  Whether,  in  a  case  for  apportion- 
ment, one  parish  in  making  its  rate  can  disregard  the 
portion  of  other  parishes  within  the  apportionment,  and  as 
a  generality  cannot  be  tested  without  a  specific  applica- 
tion, I  suggest,  if  a  case  is  again  brought  up  relating  to 
these  points,  it  should  state  specifically  what  is  the 
railway  profit  arising  out  of  the  parish  which  is  liable 
to  be  rated  within  it. 


CokridfftJ.  CoLERiDGE  J.  This  case  raises  two  questions  upon 
two  separate  rates ;  the  facts,  existing  when  these  rates 
were  respectively  made,  slightly  differ ;  and  in  considering 
the  points  to  be  decided  on  each  I  will  notice  the  differ- 
ence. The  defendants  were  an  existing  Company  with  a 
line  formed  firom  London  to  Dover,  when  7^  Beading 
Guildford  and  Reigate  Company  was  incorporated,  by 
Act  of  Parliament,  for  the  purpose  of  forming  a  line 
from  The  Great  Western  RaSway  to  the  defendants'  line ; 
and  the  Act  authorized  the  new  Company  to  lease  their 
line  to  the  defendants.  Before  the  line  was  completed, 
the  two  Companies  appear  to  have  negociatcd  as  to  the 
terms  of  the  lease.    First,  it  seems  that  the  defendants 
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had  agreed  to  give  4/.  10«.  per  cent  on  a  capital  not  to 
exceed  600,0002.9  and  half  the  profits  of  the  line ;  then  it 
was  arranged  to  commute  this  for  52.  lOs.  rent,  without 
any  share  in  the  profits ;  ultimately,  on  the  completion 
of  the  line,  the  negociations  terminated  in  a  lease  for 
1000  years,  at  a  rent  of  33,000/.,  clear  of  all  rates  and 
charges  except  income  tax ;  and  the  lease  also  provided 
that  the  defendants  should  take  on  themselves  the  pay- 
ment of  42.  per  cent  interest  on  a  bond  debt  of  200,000^, 
incurred  in  making  the  line,  amounting  to  80002.,  so  that 
the  defendants  were  substantially  to  pay  41,000£  a  year 
for  the  occupation  of  the  new  line.  The  defendants 
took  possession  under  this  lease,  and  worked  the  line  in 
connection  with  their  main  line  and  branches :  they  are 
the  sole  occupiers  of  all  these  lines,  and  carry  on  exclu- 
sively thereon  the  business  of  carriers  of  passengers  and 
goods.  For  the  distance  of  341  chains,  the  leased  line 
passes  through  the  parish  of  Dorhing  ;  the  parish  ofiicers 
of  vrliich,  founding  their  assessment  of  the  rateable  value 
of  these  341  chains  upon  the  said  sum  of  41,00011,  which 
they  treat  as  the  rent  of  the  whole  line,  have  found  it  to 
be  2,228£  2«.  6df.,  and  demanded  a  rate  of  2222.  I6s.  3d,  i 
and,  if  the  said  rent  is  **  the  proper  criterion  of  the 
rateable  value,'*  it  is  agreed  that  the  assessment  is 
correct 

I  have  had  much  doubt  as  to  the  meaning  of  the 
Sessions  in  the  use  of  this  language.  If  they  mean  that 
the  correctness  of  the  assessment  is  to  depend  simply  on 
the  amount  of  the  rent,  the  rent  being  taken  as  the  one 
fact,  exclusive  and  conclusive,  by  which,  as  a  mere  matter 
of  arithmetical  calculation,  the  rateable  value  is  to  be 
measured,  then  I  should  think  the  parish  officers  clearly 
wrong,  and  that  the  assessment  could  not  be  confirmed. 
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The  rent  agreed  for  and  paid  may  be  always  jtaken  as 
evidence,  more  or  less  strong  according  to  circarostances, 
of  that  supposed  rent  from  which,  by  the  statute,  the 
rateable  value  is  to  be  arrived  at;  and,  being  evidence 
on  one  side,  if  there  be  nothing  to  set  against  it,  it  may 
be  of  course  conclusive.  Still  it  is  only  evidence;  and, 
where  there  are  any  other  circumstances  in  the  case  to 
influence  the  inquiry,  it  never  can  be  looked  to  solely 
and  conclusively.  Upon  the  best  consideration  I  can 
give  the  case,  and  (as  I  have  said)  after  much  doubt,  I 
have  come  to  the  conclusion  that  the  parish  officers 
have  relied  on  it  as  the  one  governing  test ;  and  there- 
fore I  think  the  rate  was  made  on  a  ¥nx>ng  principle, 
and  cannot  be  affirmed. 

The  second  rate  now  brought  before  us  is  made  under 
these  circumstances.  By  an  Act  of  Parliament,  passed 
in  1852,  the  defendants'  undertaking  and  that  of  The 
Reading^  Gvildford  ^  Reigate  Railway  Company  were 
amalgamated :  the  lease  came  to  an  end :  and  the  latter 
Company  was  thenceforth,  absolutely  and  for  ever,  to  be 
deemed  part  of  the  original  undertaking  of  the  former 
Company.  By  the  same  Act,  the  defendants  were  to 
pay  to  the  shareholders  of  the  Reading  line  40,000 
perpetual  annuities  of  \L  0«.  6<f.  each,  making  altogether 
41,000/.,  "  by  way  of  commutation  for  the  yearly  rent  and 
other  yearly  sums  payable  under  the  recited  lease."  In 
making  the  rate  for  1852,  after  the  passing  of  this  Act,  the 
parish  officers  have  taken  the  value  of  the  341  chains  at 
5040^  I  Of.,  and  assessed  the  defendants  at  4202.  Of.  \Qd. 
Though  it  is  not  expressly  stated,  yet  I  infer,  from  the 
question  proposed  for  our  opinion,  that  they  have  done 
this  on  the  ground  that  the  value  is  increased  simply  by 
their  now   forming,  not  part  of  an  independent  line 
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demised  to  the  defendants,  but  an  integral  part  of  the        1854. 
main  line.    I  come  to  this  conclusion,  because  no  other  '    south 
change  of  circumstance  is  stated  in  the  data  for  ascer-       R^^^ay 
taining  the  rateable  value  in  the  two  assessments:  and,     Compaay 
as  far  as  I  understand  the  facts,  they  raise  a  very  strong    Overseen  of 
presumption  against  any  increase  in  the  rateable  value 
being  consequent  upon   this  change.     The  annuities    CWerwi^J. 
seem  to  me  merely  substituted  for  the  rent  as  another 
denomination  of  the  same  amount     I  do  not  say  that 
the  occupation  in  Dcrking  might  not  be  more  valuable 
by  reason  of  the  amalgamation ;  but  there  is  no  evidence 
stated  to  shew  that  it  is  so;  and  the  presumption  is 
against  it  from  the  equality  of  the  rent  and  annuides. 
This  rate  then  only  adds,  to  the  faulty  principle  on 
which  the  first  has  been  made,  another,  and  therefore  1 
think  cannot  be  afiBrmed.    I  answer,  therefore,  the  first 
question  as  to  both  rates  in  the  negative. 

I  understand  the  second  and  third  questions  to  be 
intended  to  raise  three  points.  First:  Must  the  assess- 
ment be  made  only  on  the  net  profits  earned  by  the 
passage  of  goods  and  passengers  over  the  land  occupied 
in  Darkb^,  and  must  any  additional  value  which  the 
occupation  in  truth  may  have  as  increasing  the  traffic 
on  the  main  line,  be  excluded?  Secondly:  May  any 
additional  value,  which  the  occupation  of  the  land  in 
Darkmg  may  have  by  reason  of  the  amalgamation  of 
the  two  lines,  be  included  in  the  assessment  ?  The  two 
questions,  I  presume,  were  firamed  with  a  view  to  the 
different  circumstances  under  which  the  two  rates  were 
made,  in  respect  of  the  amalgamation.  My  answer  to 
these  questions  will  be  this.  Nothing  is  to  be  excluded 
which,  I  do  not  say  has  a  tendency  to  add  to  (for  of 
this  no  notice  can  be  taken),  but,  which  actually  adds 
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1854.  ^^»  ^®  value  of  the  occupation ;  for  the  rate  is  to  be 
regulated  in  amount  by  that  value;  and  it  is  a  principle, 
which  I  believe  to  be  established  bj  numerous  decisions, 
that  the  inquiry  is  not  so  much  tohere  the  profits  of  the 
occupation  are  produced,  as  whether  any  alleged  profits 
are  so  directly  referable  to  it  as  properly  to  be  consi- 
Coiendpe  J.  dercd  parts  of  the  profit  of  the  occupation,  or,  to  adopt 
the  words  of  Mr.  Cripps  in  hb  sensible  essay  on  the 
subject,  'Uhe  rateable  value  within  the  parish  may 
depend  on  matters  without  the  parish"  (a).  I  am  not 
aware  that  this  conflicts  with  any  decision.  This  prin- 
ciple was  first  laid  down  and  acted  upon  in  regard  to 
railways  in  Regina  v.  The  London  and  South  Western 
Railway  Company  (ft):  and,  as  regards  them,  that  case 
has  been  a  governing  authority  ever  since,  firom  which 
I  should  by  very  sorry  to  depart  As  I  understand 
the  two  Tikhurst  cases  (c),  nothing  was  decided  in 
either  that  at  all  breaks  in  upon  it;  and  I  certainly 
intend  to  adhere  to  both  of  those  decisions.  The  prin- 
ciple indeed  was  well  established  as  early  as  the  New 
River  Case  (df) ;  and  I  have  long  considered  it  as  well 
settled  that  we  are  to  apply  the  same  principles  to  the 
rating  the  occupiers  of  railways  as  of  any  other  property, 
though  the  application  may  be  in  some  respects  much 
more  diflScult,  and  the  results  not  always  so  certainly 
attained.  I  by  no  means  say  that  either  the  increase  of 
the  traflSc  on  the  main  line,  or  the  amalgamation  of  the 
two  lines,  has  actually  the  effect  of  increasing  the  value 
of  the  occupation  of  the  land  in  Dorking:  that  is  purely 
a  question  of  fact  with  which  we  have  nothing  to  do. 

(a)  How  to  rate  a  Railway,  p.  3.  (6)  I  Q.  B.  658. 

(e)  Regina  v.  Tke  Great   Western    Railway  Company,  6  Q.   B,  179; 
Regina  V.  Great  Western  Railway  Company,  ]3  Q.  B.  379,  1085. 
(cf)  Rex  V.  The  New  River  Company,  \  Hi.  ^  S.  503. 


XVII.  VICTORIA. 


511 


Andy  if  in  fact,  from  either  cause,  such  increase  takes 
place,  I  am  not  prepared  to  point  out  to  the  parish 
officers  how  it  is  to  be  ascertained,  or  measured,  or  how 
it  is  to  be  distinguished  from  the  general  profits  of  the 
occupation  in  the  parishes  on  the  main  line :  that  again 
is  not  within  the  province  of  the  Court  It  may  well 
be  that  such  increase  may  exist,  and  yet  it  may 
be  so  unimportant,  or  so  difficult  to  ascertain,  that,  as 
mathematical  accuracy  in  a  rate  is  never  to  be  expected, 
it  may  be  more  prudent  on  the  whole  for  the  parish 
officers  not  to  press  it  into  the  valuation.  But,  subject 
to  the  efiect  of  these  remarks,  which  I  make  the  more 
distinctly  because  I  consider  it  of  great  importance  for 
this  Court  always  to  abstain  from  expressing  opinions 
on  mere  matters  of  fact,  and  to  confine  itself  to  laying 
down  principles  in  questions  of  rating,  my  answer  to 
the  second  question  is  this :  That  the  assessment  may, 
and  indeed  should,  be  made  with  respect  had  both  to 
the  rent  and  to  any  increased  value  which  the  occupa*- 
tion  in  Dorking  may  have  by  increasing  the  traffic  on 
the  main  line.  And  I  give  the  same  answer  in  efiect 
to  the  third  question:  that  the  respondents  may  and 
ought  to  take  into  consideration  the  value  of  the  occu- 
pation as  an  integral  part  of  the  main  line;  in  both 
cases,  as  I  have  already  stated,  if  they  can  ascertain  that 
the  value  is  increased  thereby,  and  in  proportion  as  they 
find  it  increased  thereby.  It  will  be  observed  that  in 
both  cases  I  slightly  alter  the  wording  of  the  questions 
to  what  I  understand  to  be  the  meaning  they  were 
intended  to  convey. 

It  has  been  objected  that  these  principles,  when 
applied  to  railways,  may  lead  to  double  rating,  because 
the  same  proprietor  may  be  assessed  in  respect  of  the 


1854. 


SOPTH 

Eastern 

Railway 

Company 

▼. 

Overseen  of 

DORKIMG. 


ColeHdgeJ, 


512 


HILARY  VACATION. 


1854. 


South 
Eastrrn 

Railway 
Corapaay 

T. 

Oreneen  of 

DOAKINO. 
Coleridgt  J. 


same  profits  in  two  parishes.  I  do  not  understand 
how  the  pr^ciple  of  rating  can  differ  where  there  is 
one  and  the  same  occupier  in  two  parishes  from  where 
there  are  two  or  more  occupiers.  If  the  occupier 
be  the  same,  the  properties  are  necessarily  different  in 
respect  of  which  he  is  rated ;  and  for  this  purpose  he 
must  be  considered  as  a  distinct  person  in  each  parish 
in  which  he  occupies.  In  each  the  overseers  will  rate 
him  in  respect  of  the  property  in  their  parish;  and  they 
will  estimate  its  value  by  what  it  produces,  not  merely 
there,  but  any  where ;  if  the  profits  of  some  other  land 
in  his  occupation  in  another  parish  are  mixed  up  with 
what  the  land  in  their  parish  produces,  that  ought  to  be 
the  ground  of  a  deduction  firom  the  assessment ;  and,  if 
not  made,  the  rate  may  be  excessive  in  amount  It  may 
be  impossible  to  do  this  with  mathematical  accuracy; 
but  to  do  it  is  the  business:  of  the  parish  officers  in  the 
first  instance,  of  the  Sessions  in  the  second,  but  never 
of  this  Court 

If  in  the  case  of  the  New  River  the  pariah  officers  of 
Islington  should  assess  the  Company,  looking  only  at  the 
total  profits  received  in  their  parish,  and  making  no  sepa- 
ration of,  or  allowance  for,  that  share  which  was  properly 
referable  to  AmtoeU  and  rateable  there,  they  would  over- 
rate, and  an  appeal  would  lie :  but  this  would  be  no  ground 
for  diminishing  the  rate  in  AmweU;  for  the  excess  in  Is- 
lington ought  to  have  been  appealed  against.  If  it  has 
been,  we  must  presume  redress  has  been  afforded ;  if  it 
has  not,  the  Company  has  acquiesced ;  either  way  the 
parish  officers  of  Amtoell  cannot  be  affected  by  the  course 
pursued  by  those  of  Islington.  How  can  that  case  be 
distinguished  firom  this  ?  The  land  and  the  water  have 
a  rateable  value  in  AmtoeU^  considered  merely  as  such; 
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^  but  it  is  small ;  they  contribute,  however,  with  other  land  1354, 
and  water  elsewhere,  to  produce  great  profits,  which  are 
reaped,  as  it  were,  in  IsUngton  ;  and  they  are  rated  for  the 
amount  of  this  contribution.  In  Islington  there  is  also 
land  and  water;  and  there  the  great  mass  of  the  profits 
is  ostensibly  produced:  but  the  overseers  there  ought  to 
separate,  firom  the  portion  on  which  they  are  to  rate,  the  Coleridge  J. 
portions  which  are  really  earned  by  the  land  and  water 
in  Amwett  and  the  other  parishes  intervening.  So,  here, 
the  land  in  Dorking  has  per  se  a  rateable  value ;  but  it  is 
said  to  contribute  to  produce,  with  other  land  in  other 
parishes,  great  profits  at  the  London  terminus  of  the  main 
line;  and  the  occupier  in  Dorking  hd&  the  contribution 
included  in  the  rate  on  his  land  in  Dorking ;  which  there- 
fore ought  not  to  contribute  to  the  rate  in  any  other 
parish.  Could  the  exact  amount  of  that  contribution 
be  ascertained  easily,  not  a  doubt  could  exist  that  such- 
rating  was  on  a  fair  principle:  but  the  difficulty  of  ascer- 
taining the  amount,  surely,  can  make  no  difference  in  the 
principle.  To  clear  up  that  difficulty,  whatever  it  may 
amount  to,  is  not  the  province  of  this  Court,  but  of  an 
accountant 

Under  the  circumstances,  therefore,  it  will  be  necessary 
in  my  opinion  to  send  both  rates  to  an  arbitrator,  to 
ascertain  the  proper  amount  according  to  the  principles 
I  have  laid' down. 


Lord  Campbell  C.  J.     It  seems  to  be  most  convenient         i^^^ 
to  begin  with  the  second  question  submitted  to  us  in  this  ^^f^^^  ^-  •^• 
case.   And  I  am  of  opinion  that  the  liability  of  the  appel- 
lants, to  be  assessed  to  the  relief  of  the  poor  in  the  parish 
of  Dorking  in  respect  of  the  portion  of  the  Beading  line 
in  that  parish,  cannot  be  confined  to  the  net  profit  derived 
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1854.  *>y  ^^^  appellant  from  the  traffic  passing  through  that 

^^^  parish.     They  are  only  to  be  assessed  in   that  parish 

Eabtern  in  respect  of  property  occupied  by  them  in  that  pa- 

Company  rfsh ;  but  its  value  in  the  parish  may  be  enhanced  by 

Oreraeeraof    circumstances  existing  out  of  the  parish.     The  appel- 
oEKiNo.     j^^^  ^^  ^^j^  ^^^^  ^^^^  ^^  ^^^  ^  ^  ^^  .^  ^l^jg  parish 

Lwd^  T   ^^^  profits  made  elsewhere:  I  wish  implicitly  to  abide  by 
what  is  called  "  the  parochial  principle  "  of  rating.    But, 
upon  that  principle,  we  must  see  of  what  valCie  the  pro- 
perty rated  in  the  parish  is  to  the  occupiers;  and  this  is 
not  necessarily  determined  by  the  pecuniary  receipts  for 
the  use  of  it  within  the  parish.     The  rent  that  was  pwd 
by  the  appellants  is  strong  evidence  that  it  was  of  greater 
value  to  them  than  the  mere  net  profit  from  traffic  upon 
it.     We  have   an  express  admission  that  the  Beading 
line  brings  "a  great  deal  of  additional  traffic  to  the  main 
line,"  and  that  they  derive  benefit  from  the  Reading  line 
"  as  a  feeder  to  the  main  line,  in  respect  of  traffic  conveyed 
upon  that  line ;"  and  that  the  Reading  line,  "  if  in  the 
market,  might  be  an  object  of  competition  between  The 
South  Eastern  Railway   Company   and  other   railway 
companies,  the  traffic  on  the  main  lines  of  which  would 
be   increased  by  the  possession   and   controul  of  the 
Reading^  Guildford  §•  Reigate  line."     Therefore,  plus 
the  net  profit  derived  fix)m  the  traffic  passing  through 
the    parish    of  Dorkingy   the  appellants   do    derive  a 
profit  from  the  occupation  of  the  portion  of  the  line 
in  that  parish.     But  it  is  said  that  in  respect  of  this  last 
profit  they  ought  only  to  be  assessed  in  the  parishes 
through  which  the  main  line  passes.    I  am  of  a  contrary 
opinion.      This  profit,  although  not  received  for  the 
traffic  upon  the  line  in  the  parish  of  Dorking^  originates 
from  the  occupation  by  the  appellants  of  land  in  the 
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parish  of  Dorhing;  andy  if  they  are  assessed  in  that  parish        1854. 
in  respect  of  this  profit,  in  estimating  their  profits  in  the        South 

parishes  through  which  the  main  line  passes  there  ought  ^^^^\lly 

to  be  a  deduction  in  respect  of  what  is  paid  for  the  line  Company 

which  is  worked  as  a  feeder  to  the  main  line.     This  cal-  Ojreween  of 

DOBKIKO. 

culation,  though  difficult,  may  be  made  upon  data  which 
are  accessible,  and  is  not  more  difficult  than  calculations,   ^j^„J^c.  J. 
which  must  be  made  in  railway  rating,  where  stations 
and  inclined  planes  in  one  parish  afiect  the  traffic  in 
another  parish.     Adhering  to  the  parochial  principle,  I 
inquire  of  what  value  the  land  rated  is  to  the  occupier. 
Of  this  value  the  rent  he  is  willing  to  pay  for  the  land 
afibrds  evidence;  and,  from  any  profit  which  he  indirectly 
makes  fi'om  it  out  of  the  parish,  part  of  the  rent  which 
he  pays  for  it  in  the  parish  is  to  be  regarded  as  a  deduction. 
At  the  bar  it  was  hardly  denied  that  this  would  be  the 
result  if  the  two  railways  belonged  to  different  companies, 
and  if  the  company  whose  railway  is  fed  were  to  pay  a 
regular  fixed  annual  sum  to  the  company  whose  railway 
is  the  feeder.     But  I  do  not  see  how  it  should  make  auy 
difference  to  the  parish  of  Dorking  that  both  lines  are 
occupied  by  one  company  and  are  worked  as  one  concern. 
The  advantage  derived  firom  the  occupation  of  the  portion 
of  the  line  in  that  parish  is  still  the  same,  although  the 
process  by  which  the  amount  of  that  advantage  is  to  be 
calculated  is  changed.     I  adhere  to  the  rule-  of  rating 
which  I  had  laid  down  in  The  Newmarket  Railway  Com- 
pany V.  8t»  Andrews  the  Less^  Cambridge  (a),  and  which  I 
there  attempted  to  support  and  illustrate.  This  I  think  is 
in  entire  harmony  with  our  decision  in  Regina  v.  Great 
WetUm  Railway  Company  (ft).     In  many  cases  the  sup- 

(«)  Ante,  p.  94.  (ft)  15  Q.  B.  S79, 10S6. 

2  L  2 
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1854.  posed  advantage  derived  by  a  railway  company  from  a 

SoiJTH  portion  of  a  railway  in  a  particular  parish  bringing  pas- 

^idiwa*'  sengers  and  goods  to  another  portion  out  of  the  parish 

Company  may  be  almost  inappreciable ;  and  I  would  earnestly  db- 

Ovenieers  of  suade  parishes  from  ever  making  any  claim  under  this 

head,  unless  where  upon  clear  evidence  the  claim  can  in 

Lord  point  of  fact  be  established. 

CampbeB  C.  J. 

In  answer  to  the  third  question,  I  say  that  the  res- 
pondents are  not  entitled  to  treat  the  Reading  line  as 
an  integral  part  of  The  South  Eastern  Railway  so  as  to 
depart  from  the  parochial  principle ;  but  they  are  en- 
titled to  consider  in  the  assessment  the  value  of  the 
Reading  line  to  the  appellants  beyond  the  traffic  passing 
through  the  parish  of  Dorking. 

In  answer  to  the  first  question,  I  cannot  say  that  the 
rent  under  the  lease  or  the  annuity  payable  under  the 
last  Act  of  parliament  is  necessarily  the  criterion  of  the 
assessable  value. 

And  therefore,  according  to  the  arrangement  agreed 
upon  between  the  parties  if  this  should  be  our  opinion, 
the  matter  must  go  back  to  the  Quarter  Sessions,  or 
to  an  arbitrator,  to  determine  the  proper  amount  of 
assessment  in  conformity  with  the  opinion  pronounced 
by  a  majority  of  the  Court  upon  the  second  and  third 
questions. 
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1«54. 


John  Elmer  against  The  Local  Board  of  Health 
of  Norwich. 

Thomas  William  Read  against  The  Local  Board 
of  Health  of  Norwich. 

^JIHE  Local  Board  of  Health  of  Nanmch  having  made  where  the 


a  general  district  rate,  John  Elmer,  who  was  as-  Ac^^'Js^r^*** 
1  to  it  as  occupier  of  premises  situated  in  the 
of  SL  Mary  in  the  Marsh,  gave  notice  of  appeal 


sessed  to  it  as  occupier  of  premises  situated  in  the  parish  ^Ug*  1^  ^^*' 

ve  notice  of  appeal  to  the  p^»«d  to  »  o"- 


CI      •  *"*^*  com- 

Quarter  Sessions,  and  Thomas  William  Ready  who  was  prising  several 

It  •         ri  .        .       ,        parishes,  the 

assessed  to  the  same  rate,  as  occupier  of  premises  in  that  expences  of 
part  of  Norwich  called  The  Hamlets,  also  gave  notice  of  m^Jiinin^ 
appeal  to  the  Quarter  Sessions.     Two  separate  cases  ^^^i^SlIX- 
were  stated,  under  stat  12  &  13  Vict.  c.  45.  *.  IL,  which  t"^*'  *'?  *° 

'be  met  by  a 

were  nearly  similar.  district  rate 

to  be  levied 

The  case  in  Elmer  v.  The  Local  Board  of  Health  of  by  the  Local 

Board  of 
Norwich  stated  that  the  city  and  county  of  Norwich  Health  under 

anciently  consbted  of  thirty  six  parishes  within  the  walls,  not  by  highway 

which  were  called  the  city ;  and  of  six  hamlets  without  5be*Lo«S* 

the  walls,  which  were  in  the  county  of  the  city :  and  that  ^^i,*^g  ^y 

Stat.  46  G.  3.  c.  Ixvii.  (a)  only  extended  to  the  parbhes  ««ct.  117.  to 
^    '        J  r  actassur- 

in  the  city;  and  that  stat.   6  G.  4.  c.  Ixxvm.(i)  par-  veyorsof 

^  ^  ^  ^         highways 

tially  repealed  the  former  Act  It  then  proceeded.  "The  within  the 
parish  of  St  Mary  in  the  Marsh  is  within  and  constitutes 
the  precincts  of  the  cathedral  church  of  Norwich,  and 
adjoins  the  city,  and  is  within  the  outer  boundary  of  the 

(a)  Local  and  personal,  public :  "  For  better  paving,  lighting,  cleansing, 
watching,  and  otherwise  improving,  the  City  of  Norwich." 

(b)  Local  and  personal,  public :  "  For  amending  and  enlarging  an  Act" 
&c.  (46  G.  3.  c.  Ixvii.)* 
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1854.       county  of  the  city  of  Norwich,  but  until  the  passing  of  the 

ELMEa       Municipal  Act  was  not  within  its  corporate  jurisdiction, 

Norwich      ^"^  ^*^  '^^  ^^"^  justices,  repairing  its  own  highways,  and 

^Hed°h^  maintaining  its  own  poor.    The  Parliamentaiy  boundary 

of  the  city  and  county  of  the  city  of  Norwich  were  by 

Stat.  2&3  fF.  4.'  c.  64.  (a)  declared  to  be  *  the  city  and 

county  of  the  city  of  Norwich,  together  with  all  such 

extraparochial  places  as  are  contained  within  the  outer 

boundary  of  the  city  and  county  of  the  city  of  Norwich  ; ' 

and  which  boundary  was  declared  by  stat.  5  8c  6  fF.A, 

c.  76.  s,  7.  (A)  to  be  the  municipal  boundary  of  the  city 

and  borough  of  Norwich,  for  the  purposes  of  that  Act 

''  By  a  provisional  order  of  the  General  Board  of  Health 
dated  the  4th  day  of  June,  1851  (confirmed  by  stat. 
14  &  15  Vict.  c.  98.),  after  referring  to  stat  46  G.  3.  c. 
Ixvii.  and  stat  6  G.  4.  c.  Ixxviii.,  it  was  ordered  and 
directed,  subject  to  the  confirmation  of  the  order  by  Act 
of  Parliament:  **  the  case  then  set  out  the  directions  in 
the  order,  which  were  (in  substance):  1st.  That  The 
Public  Health  Act,  1848,  and  every  part  thereof  except 
sect  50,  should  apply  to,  and  be  in  force,  within  and 
throughout  the  entire  area  comprised  within  the  boun- 
daries of  the  said  city  of  Norwich  and  county  of  the  said 
city,  as  the  same  were  fixed  for  the  purposes  of  stat  2  &  3 
fV.  4.  c.  64. ;  and  that  the  said  city  and  places,  and  parts 
of  places,  should  be  one  district  for  the  purposes  of  The 
Public  Health  Act,  1848.  2d.  That  the  Mayor,  alder- 
men and  citizens  of  the  said  city  should  be,  by  the 
council  of  the  said  city,  within  and  for  the  said  district 
constituted  as  aforesaid.  The  Local  Board  of  Health  un- 
der that  Act  3d.  That  such  parts  of  the  said  local  Acts 
as  were  specified  in  a  schedule  thereunto  annexed  should 
be  repealed,  except  in  so  far  as  the  same  repealed  any 
(a)  Schedule  (N.  2.),  24.  (6)  Schedule  (A.),  wet.  1. 
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other  Act  or  Acts  of  Parliament     4tb.  That  all  the       i864. 

powers,  &c,  of  the  commissioners  for  putting  the  said        eimzb, 

local  Acts' into  execution  should  wholly  cease  and  deter-      Norwich 

mine,  and  those  of  their  treasurers  and  other  officers    ^i^?f^ 

of  Health. 

should  wholly  cease  and  determine,  from  such  time  as 
shall  be  notified  to  them  respectively  by  the  said  Local 
Board  of  Health,  dth.  That  such  of  the  said  powers, 
&c«,  as  are  granted  by  so  much  of  those  Acts  as  should 
not  be  repealed,  according  to  the  provisions  of  that  order, 
and  so  fiur  as  the  same  are  not  repugnant  to  or  inconsis- 
tent with  the  said  Public  Health  Act  or  that  order,  or 
any  by-law  which  shall  be  lawfully  made  under  the  said 
Public  Health  Act,  should  be  transferred  to  The  Local 
Board  of  Health,  and  should  be  exercised  in  the  same 
manner,  as  nearly  as  may  be,  as  if  such  powers  had  been 
granted  by  the  said  Public  Health  Act  6th.  That  the 
said  Local  Board  should  be  the  commissioners  for  execu- 
ting such  parts  of  the  said  local  Acts  as  should  not  be 
repealed  according  to  the  provisions  of  this  order.  7  th. 
That  all  lands,  &c.,  and  all  other  property  and  estate  what- 
soever belonging  to  or  vested  in  the  commissioners  acting 
in  the  execution  of  the  said  local  Acts,  should  be  trans- 
ferred to  The  Local  Board  of  Health,  and  should,  as  near 
as  circumstances  would  permit,  be  held  by  the  said  Local 
Board  of  Health  upon  the  same  trusts,  &c.,  as  the  same 
were  held  by  such  commissioners.  Sth*  That  all  bonds, 
debts,  &c.,  contracted  or  payable  by  such  commissioners, 
should  be  paid  and  satisfied  by  the  said  Local  Board  out 
of  such  parts  of  the  said  transferred  property  and  estate 
as  would  or  ought  to  have  been  charged  or  chargeable  in 
respect  of  the  same  if  that  order  had  not  been  made, 
and  should,  as  near  as  circumstances  would  permit,  have 
the  same  priority,  and  be  paid  and  satisfied  within  the 
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1854.       same  time,  and  be  recovered  from  the  said  Local  Board 

Elmbb      as  the  same  might  have  been  recovered  from  such  Com- 

▼.  .   . 

Norwich      missioners. 

^H^^  "  9^^-  Provided  always  that  if  such  property  and  estate 
be  insufficient  for  that  purpose,  the  deficiency  shall  be 
charged  upon  and  paid  and  satisfied  by  the  said  Local 
Board  of  Health  out  of  the  general  district  rates  levied 
under  the  said  Public  Health  Act  in  the  parts  and  places, 
which  would  or  ought  to  have  been  chargeable  with 
such  deficiency,  if  this  order  had  not  been  made,  or  out 
of  any  funds  in  the  hands  of  the  said  Local  Board  avail- 
able for  the  purposes  of  the  said  Public  Health  Act, 
under  the  powers  of  any  local  Act  not  repealed  by  this 
order,  and  the  Act  of  Parliament  confirming  the  same. 
10th.  Provided  also,  that  if  such  property  and  estate  be 
more  than  sufficient,  the  surplus  shall  be  applied  to  the 
exclusive  use  and  benefit  of  the  parts  and  places,  and  as 
nearly  as  may  be  to  the  same  purposes,  to  which  the 
same  would  or  ought  to  have  been  applied  if  this  order 
had  not  been  made.  11th.  That  all  charges  and  ez- 
pences  which  shall  be  incurred  by  the  said  Local 
Board  of  Health,  under  such  parts  of  the  said  local  Acts, 
as  shall  not  be  repealed  according  to  the  provisions  of 
this  order,  and  which  shall  not  be  defrayed  out  of  the 
tolls,"  &C.  "received  by  the  said  Local  Board  under  such 
local  Acts,  shall  be  deemed  to  be  expences  incurred  by 
such  Board  under  the  said  Public  Health  Act  and  shall 
be  defrayed  out  of  the  general  or  special  district  rates 
(as  the  nature  of  the  case  may  require),  or  out  of  any 
such  funds  as  aforesaid,  and  the  moneys  necessary  to  be 
raised  for  the  purposes  of  such  local  Acts  may  be  bor- 
rowed, charged,  secured  and  recovered  in  the  same 
manner  as  if  such  charges  and  expences  were  actually 
incurred  under  the  said  Public  Health  Act." 
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The  12th  and  13th  directions  provided  for  the  saving  of  1854. 
existing  rates  &c. ;  and  for  the  enforcement  of  penalties  eimev^ 
already  incurred.  jj^;;,,„ 

The  clauses  of  the  local  Acts  which  were  repealed  are :    ^^f^^jjj^ 

In  Stat  46  G.  3.  c.  Ixvii. :  the  sections  numbered  from 
1  to  21  both  inclusive;  sect.  25,  sect.  26;  sects.  28  to  32 
both  inclusive ;  sect  40 ;  sects.  42  to  45  both  inclusive ; 
sects.  49,  60,  51,  and  sects.  51  to  84  both  inclusive.  And 
in  Stat.  6  G.  4.  c.  Ixzviii. :  sects,  from  2  to  8  both  inclu- 
sive; and  from  14  to  25  both  inclusive. 

''At  the  time  of  the  passing  of  the  Act  confirming 
the  order  of  the  General  Board  of  Health,  the  com- 
missioners appointed  under  the  local  Act  had  no  money, 
lands,  buildings  or  property  belonging  to  them,  except 
only  some  utensils  and  materials  for  paving  the  streets. 

''Amongst  the  unrepealed  clauses  of  the  said  local 
Act  (46  G.  3.  c.  Ixvii.)  is  the  22d,  which  vests  all 
the  pavements  in  the  several  markets,  streets,  lanes 
and  other  public  passages  and  places  within  the  said 
city  in  the  said  commissioners ;  the  27th,  which 
empowers  the  commissioners  to  new  pave,  repair  and 
drain  the  said  markets,  streets,  public  passages  and 
places;  the  52d,  which  empowers  the  commissioners 
to  purchase  any  lands,  tenements  and  hereditaments, 
which  they  shall  judge  necessary  and  proper  to  be 
purchased,  for  the  improving  and  widening  of  any 
of  the  said  markets,  streets,  lanes,  public  passages 
or  places;  the  53d,  which  enables  all  bodies  politic 
and  persons,  whether  under  disability  or  not,  to  sell  and 
convey  such  lands,  tenements  and  hereditaments  to  the 
said  commissioners  and  their  successors,  for  the  pur- 
poses of  that  Act ;  and  the  54th,  55th  and  56th  clauses, 
which  provide  for  cases  of  refusal  or  inability  to  sell,  for 
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1854.  the  afioertaiDing  the  amoont  Co  be  paid  in  mich  caaea* 
EuisE  and  for  the  payment  of  costa  Amongst  the  unrepealed 
Norwich  clauses  of  the  local  Act  6  G.  4.  c.  IxzviiL  is  the  Ist, 
^5*HJ2th]*"  ^^^'^  extends  all  the  powers  of  the  said  former  local  Act 
to  that  Act;  and  the  13th,  which  empowers  the  commis- 
sioneiB  to  rate  the  seyeral  landlords  and  owners,  and  the 
several  tenants  and  occupiers,  of  all  houses,  buildings, 
lands,  grounds  and  other  hereditaments  within  the  said 
city  of  Norwich  which  were  or  should  be  rated  to  the 
relief  of  the  poor  of  the  said  city  and  county  of  the  same, 
in  any  sum  not  exceeding  5<.  in  the  pound,  by  the  year, 
to  be  computed  on  half  of  the  annual  rent  or  value 
thereof  respectively.  The  Local  Board  of  Health,  being 
about  to  make  a  rate  for  payment  of  their  expenditure, 
caused  an  estimate  to  be  prepared  (under  sect  98  of  The 
Public  Health  Act,  1848)  of  the  money  required  for  the 
purposes  in  respect  of  which  the  rate  was  to  be  made, 
shewing  the  several  sums  required  for  each  of  such  pur- 
poses; **  a  printed  copy  of  which  estimate  was  annexed 
to  the  case. 

**  Some  of  the  items  in  such  estimate  are  for  interest 
upon  the  money  borrowed  by  the  late  paving  commis- 
sioners, as  aforesaid,  and  still  due ;  another  item  is  for 
the  purchase  money  for  ground  purchased  by  the  said 
late  paving  commissioners  or  by  The  Local  Board  of 
Health,  under  the  unrepealed  provisions  of  the  said  local 
Acta,  for  the  improvement  and  widening  of  a  street 
called  London  Street  in  the  parish  of  St  Andrew  within 
the  said  city.  Other  items  are  for  the  expences  of 
paving,  repairing,  lighting  and  cleansing  the  several 
markets,  streets,  lanes,  public  passages  and  places  within 
the  city  of  Norwich.  Other  items  are  for  the  like  ex- 
pences with  respect  to  the  streets  and  roads    in   the 
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hamlets.     And  other  items  are  for  ezpenees  incurred  in  i^si. 

respect  of  the  streets  within  the  city  and  in  respect  of  zum 

the  roads  in  the  hamlets,  without  distinguishing  the  one  j^oewxch 

from  the  other."  Loc^  Bo«rd 

of  Health. 

The  case  then  set  out  the  notices  of  appeal  on  behalf 
of  Elmer,  who  was  assessed  to  the  rate;  and  concluded: 

'^  The  questions  for  the  opinion  of  the  Court  are  to  be : 

**  1st  If  the  said  parish  of  SL  Mary  in  the  Marsh  be 
within  the  jurisdiction  of  The  Local  Board  of  Health 
constituted  by  the  said  order. 

'*2nd.  Kso,  Whether  the  inhabitants  are  liable  to  the 
debt  contracted  by  the  late  commissioners. 

*^  3rd.  If  the  streets  and  ways  within  the  parishes  in 
the  city  are  to  be  repaired  under  the  provisions  of  the 
46  G.  3.,  separate  from  the  said  parish  of  SL  Mary  in 
the  Marsh. 

*'4th.'If  the  unrepealed  clauses  in  the  local  Acts 
extend  to  the  said  parish  of  St  Mary  in  the  Marsh,  and 
to  the  area  added  by  The  Board  of  Health,  or  are  to  be 
confined  solely  to  the  city  parishes. 

**  5.  Whether  the  roads  and  highways  of  the  said  parish 
of  St  Mary  in  the  Marsh  are  to  be  repaired  by  The  liOcal 
Board,  and  the  charges  to  be  levied  by  a  separate  rate 
under  the  powers  of  surveyors  of  the  highways. 

**  6.  Whether  the  expence  of  widening  the  streets  in 
the  city  parishes  and  for  purchase  of  buildings  for  that 
purpose  are  to  be  defirayed  by  a  rate  made  upon  those 
parishes,  or  by  a  rate  made  upon  the  whole  district 
including  the  parish  of  St  Mary  in  the  Marsh. 

**  The  Court  to  have  the  same  powers  of  amending  or 
quashing  the  rate  as  are  given  to  Courts  of  Quarter 
Sessions  by  the  general  Act  (a),  sect.  136.** 

(a)  ir&  \2  KM.  c.  6a. 


J 
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18S4.  The  Case  in  Read  v.  ITie  Local  Board  qf  Health  of 

jj^^       Norwich  was  the  same  in  substance ;  but  the  questions 

jj  ^  ^        submitted  to  the  Court  were  four  only,  corresponding 

l^  Board    with  the  second,  third,  fourth  and  sixth  questions  above 

of  Health,  *  *  i         .  j 

stated,  but  making  them  apply  to  the  hamlets,  mstead 

of  to  the  parish  of  St  Mary  in  the  Marsh. 

Elmer  v.  The  Local  Board  of  Health  of  Norwich  was 
argued  in  last  term  (January  21),  by  Bramwell  for  the 
appellant,  and  Sir  A.  J.  E.  Cockbum,  Attorney  General, 
for  the  respondents  (a) :  and  Read  v.  The  Local  Board 
qf  Health  of  Norwich  was  argued,  on  the  same  day,  by 
Huffh  Hill  for  the  appellant,  and  Sir  A.  J.  E,  Cockbum, 
Attorney  General,  for  the  respondents  (i). 

The  arguments  are  omitted,  as  those  relating  to  the 
construction  of  the  special  Acts  are  not  of  general 
interest,  and  those  relating  to  the  construction  of  The 
Public  Health  Act,  1848,  sufficiently  appear  by  the 
judgment. 

Cur.  adv.  vult, 

CoLERiDOE  J.i  in  this  Vacation  {FAruary  18th), 
delivered  judgment 

With  respect  to  the  first  question  in  the  case,  it  was 
conceded,  on  the  part  of  the  plaintifi^,  that  the  parish  in 
question  was  within  the  local  jurisdiction  of  The  Local 
Board  of  Health. 

As  to  the  second  question,  it  was  conceded,  by  The 
Board,  that  the  inhabitants  of  the  parish  were  not  liable 
to  the  debts  contracted  by  the  late  commissioners  under 
the  local  Act. 

The  third  question  was.  Whether  the  streets  and  ways 

(a)  Before  Coleritlge  and  Crompton  Js. 

(b)  Beforo  Lord  CampbeO  C.  J.,  Coleridge  and  Crompton  Js. 
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within  the  parishes  in  the  city  are  to  be  repaired  under  1954. 
the  provisions  of  stat  46  Crto.  3.  c.  Ixvii.,  separate  from  is^mek 
the  parish  of  St.  Mary  in  the  Marsh.  Norwich 

We  understand  this  question  to  mean,  as  indeed  it  was  ^'^^ff^ 
agreed  on  both  sides  to  do,  whether  the  money  for  the 
repair  of  the  streets  and  ways  within  the  parishes  was  still 
to  be  raised  by  a  rate  under  the  provisions  of  the  local 
Act  made  in  those  parishes  separately  from  the  parish  of 
St  Mary.  We  expressed  a  sCtong  opinion  on  this  part  of 
the  case  durmg  the  argument ;  and  we  continue  to  think 
that  the  rating  powers  under  the  local  Act  are  sufficiently 
repealed  by  the  order,  confirmed  by  Act  of  Parliament, 
notwithstanding  the  argument  which  was  relied  on  as 
arising  firom  the  fact  of  the  first,  twelfth  and  thirteenth 
clauses  of  the  second  local  Act  not  being  repealed.  The 
first  section  of  the  local  Act  6  G.  4.  c.  Izxviii.  extends 
to  that  Act  all  powers,  remedies  and  provisions  contained 
in  Stat  46  G.  3.  c.  Ixvii.,  the  first  local  Act;  and  the  12th 
section  repeals  the  part  of  the  former  Act  regulating  the 
assessments  according  to  the  assessments  for  the  relief 
of  the  poor;  while  the  13th  section  requires  the  com- 
missioners to  assess  the  owners,  &c.,  in  a  sum  not 
exceeding  5$.  in  the  pound  in  the  year  to  be  computed 
on  half  the  annual  rent  or  value.  It  was  contended  that, 
as  the  order  left  unrepealed  those  clauses  in  the  latter 
Act,  the  power  of  raising  rates  under  these  Acts  must  be 
taken  to  continue  and  to  be  now  vested  in  the  Board  of 
Health;  and  that  the  assessments  for  paving  and  repairing 
the  streets  must  be  made  by  the  Board  under  those  Acts. 
As,  however,  the  power  of  rating  originally  conferred 
by  the  first  Act,  which  is  the  foundation  of  the  powers 
in  the  later  Act,  is  expressly  repealed  by  the  order,  and 
as  the  provisions  for  the  machinery  by  which  these  rates 
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1854.       were  to  be  collected  are  also  repealed,  we  think  that  the 

Ejjjg^       whole  power  of  rating  under  these  Acts  is  gone,  and 

Norwich      ^^*^  *^®  money  for  repairing  the  streets  in  the  parishes 

^HeSjh^    in  question  cannot  be  raised  under  the  provisions  of  the 

local  Acts. 

With  regard  to  the  fourth  question,  it  is  quite  clear, 
and  was  most  properly  conceded  on  the  ailment  by  the 
Attorney  General,  that  there  is  nothing  to  extend  the 
unrepealed  clauses  which  affected  the  city  parishes  only 
to  any  other  parish  not  included  within  the  district  to 
which  the  local  Acts  iu  question  are  confined. 

The  fifth  question,  one  of  general  importance,  is: 
Whether,  where  Local  Boards  of  Health  are  established, 
they  are  to  raise  funds  for  the  repair  of  the  highways  by 
district  rates  under  The  Public  Health  Act,  1848,  or  by 
highway  rates  levied  by  them  as  surveyors  under  the 
Highway  Act  As  the  mode  and  proportions  of  rating 
under  these  two  Acts  differ  materially,  it  has  become  a 
question,  and  certainly  is  one  of  considerable  difficulty, 
whether  or  no  the  Board  are  to  make  a  district  rate 
for  the  purpose  of  such  repairs,  or  are  to  act  as  surveyors 
and  lay  a  rate  under  the  Highway  Act 

By  the  68th  section  of  The  Public  Health  Act,  1848, 
all  streets  (which,  by  the  interpretation  clause  (a),  include 
all  highways,  not  being  turnpike)  within  the  district  are 
vested  in,  and  are  to  be  levelled,  paved,  altered  and 
repaired  by.  The  Local  Board  of  Health.  By  the  87th 
section  the  treasurer  is  to  keep  a  separate  account,  to  be 
called  <'The  District  Fund  Account,"  to  be  applied  in 
defraying  expences  incurred  by  The  I^ocal  Board  in  car- 
rying the  Act  into  execution,  and  not  otherwise  expressly 

(a)  8eet.  2.     Ai  to  "  highway,**  see  ttat  IS  &  16  Fi«f.  c  42.  «.  13. 
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proyided  for ;  and  The  Local  Board  shall,  as  occasion  may  1854. 
require,  make  and  levy,  in  addition  to  any  other  rate,  a  ^ug^ 
rate  or  rates,  to  be  called  «  General  District  Bates,''  for  jjo^;,^^ 
the  defraying  such  expences  as  are  chai^d  upon  that  ^S  J^T^ 
rate  by  the  Act,  and  such  other  expences  of  execu- 
ting the  Act  in  any  district  as  are  not  provided  for  by 
any  other  rate,  or  defrayed  out  of  the  District  Fund 
Account.  The  only  other  clause  which  it  seems  neces- 
aaiy  to  refer  to  is  the  117th  section,  by  which  The  Local 
Board  of  Health,  within  the  limits  of  their  district,  shall, 
exclusively  of  any  other  person  whatsoever,  execute  the 
office  of  and  be  surveyor  of  highways,  and  have  all  duties 
powers^  authorities  and  liabilities  as  any  surveyor  in  JB'it^- 
landf  so  far  as  such  powers,  duties  or  authorities  are  not 
inconsistent  with  the  provisions  of  the  Act ;  and  that  the 
inhabitants  of  any  district  shall  not  be  liable  in  respect 
of  property  within  the  district  for  any  highway  rate  or 
other  payment,  not  being  a  toll,  for  repairing  highways 
out  of  the  district;  with  a  provision  that  the  persons  who 
are  overseers  at  the  time  when  the  Act  is  applied  may 
recover  the  amount  of  rates  due,  and,  after  paying  liabi- 
lities, pay  any  surplus  into  the  district  fund  account. 

We  have  great  difficulty  in  collecting  from  these  enact- 
ments what  course  the  L^blature  intended  The  Board 
of  Health  to  pursue,  and  whether  it  was  intended  that 
the  money  requisite  for  the  repair  of  the  highways 
should  be  raised  by  them,  by  highway  rates  as  surveyors 
of  the  particuhir  parishes,  or  whether  they  are  to  raise 
it  by  means  of  the  district  rates  mentioned  in  the  Acts. 

It  seems  to  us  that  one  duty  to  repair  the  whole  of 
the  streets  in  the  district,  in  whatever  parish  they  are 
atoate,  is  directly  imposed  upon  the  Board  of  Health 
by  the  Act;  and  that,  with  refeivnce  to  this  duty,  they 
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1854.  <u«  not  to  act  as  surveyors  of  the  particular  parish,  but 
ij^iiij[  for  the  whole  district  The  repairing  and  doing  the 
Norwich  o^^®""  ^^  mentioned  in  the  68th  section,  to  the  streets, 
"S^mIiS^  throughout  the  entire  district,  is  a  new  duty  created  and 
imposedupon  the  Board  by  The  Public  Health  Act,1848 ; 
and  the  expences  of  so  repairing  and  dealing  with  the 
streets  clearly  fall  within  the  earlier  part  of  sect.  >87,  and 
might  be  paid  out  of  The  District  Fund  Account,  which 
is,  by  the  words  of  that  section,  to  be  applied  to  expences 
**  incurred  by  the  said  Local  Board  in  carrying  this  Act 
into  execution,  and  not  otherwise  expressly  provided 
for ;"  and  this  view  of  the  case  is  strengthened  by  the 
provision  in  sect.  117,  which  directs  that  any  surplus, 
collected  by  the  persons  who  are  surveyors  at  the  time 
when  the  Act  is  applied,  is  to  be  paid  into  The  District 
Fund  Account,  and  not  to  the  account  of  repairs  for 
the  particular  parish  or  place  which  those  surveyors 
represented.  It  is  clear  that  the  duties  cast  on  the 
Board  by  sect  68  are  larger  with  reference  to  what 
is  to  be  done  to  the  highways  than  the  duties  with 
respect  to  which  the  rates  are  to  be  levied  under  the 
Highway  Act 

The  provbo  at  the  end  of  sect  117  appears  to  us  to 
create  no  difficulty.  Whether  the  Board  was  to  repair 
by  means  of  the  District  rates,  or  rates  levied  distinctly 
in  each  parish,  they  were  to  act  as  the  surveyors  of 
highways;  and  the  rates,  whether  of  the  former  or  the 
latter  kind,  would,  in  respect  of  this  application  of  them, 
be  in  the  nature  of  highway  rates ;  the  proviso  therefore 
dispensing  with  signature  or  allowance  may  well  have 
been  inserted  to  remove  all  question  whether  these 
might  not  be  necessary  for  a  district  rate  as  they  would 
have  been  for  a  mere  parish  rate.     We  think,  therefore. 
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that  money  for  the  repair  of  the  highways  in  the  district 
is  to  be  levied  by  a  district  rate,  and  not  by  a  rate  under 
the  Highway  Act 

As  to  the  sixth  question :  we  think  that  the  expences 
of  widening  the  streets,  and  the  purchase  of  land  for 
buildings,  are  to  be  defrayed  by  a  district  rate  made 
upon  the  whole  district,  subject  of  course  to  the  power 
of  the  Board,  in  the  cases  in  which  they  see  fit,  from 
the  circumstances,  to  levy  a  special  district  rate  in  any 
locality  which  is  to  receive  special  benefit.  We  think 
that  the  effect  of  the  order,  and  the  Acts,  have  been  to 
repeal  the  power  of  rating  under  the  old  local  Acts, 
whilst  it  preserves  some  powers  which  may  be  useful  in 
the  district  to  which  they  are  applicable.  Thus,  the 
rating  powers  being  gone,  the  money  for  all  that  the 
Board  are  to  do  in  such  case  must  be  nused  by  rate 
under  the  Public  Health  Act,  1848 ;  whilst  the  powers 
of  compulsory  purchase  in  the  city  parishes  may  be 
useful  in  those  parishes,  and  are  accordingly  retained 
and  preserved. 

Our  answers  to  the  second,  third,  fourth  and  sixth 
questions  will  be  applicable  to  the  questions  put  to  us 
in  the  case  of  Read  v.  The  Local  Board  of  Health  of 
Norwich. 
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William  Jambs  Le  Feityre  against  Joseph 
Lakkesteb. 


By  a  pro-  "P^EBT  for  penalties.  The  first  count  was  for  three 
^yj^else^e^  penalties  alleged  to  have  been  incurred  by  defend- 

Heal?h**coii-  *"^  having  acted  as  mayor  of  the  borough  of  Southampton 

fi""«^^y  «**"  "after  he  had  become,  and  whilst  he  was,  disqualified  to 

Public  Health  hold  that  ofiice,  by  reason  that  he  acted  as  mayor  without 

Actt  1848,  ^ 

wu  ^plied  being  duly  qualified  at  the  time  of  making  such  declara- 
to  A  district  ,  ,  •*•  »aa   ww^   a         m  ^      i       • 

whoiu  com-      tion  as  IS  required  by  stat  5  &  6  fr.  4.  c.  76.,  that  is  to 

a  tingle  muni-   s^J'  ^fter  defendant  had  been  elected  as  alderman  of  the 

•lid  the  anv      borough,  and  after  he  had  been  elected,  out  of  the  alder- 
ponUon  were 
constituted,  bj 
the  council. 
The  Local 
Board  of 
Health. 
Z.,  an  alder- 
man of  the  bo- 
rough, after 

iuch  confirmation,  sold  some  iron  to  a  party  who  had  contracted  to  supply  the  local  board  with 
iron  railings,  and  who  purchased  the  iron  for  the  purpose  of  performing  his  contract  £. 
afterwards,  continuing^  to  be  an  alderman,  was  elected  mayor,  and  acted  as  such.  An  action 
was  then  brought  against  him  for  penalties,  under  sects.  28,  53,  of  stat.  5  &  6  IT.  4.  c  76., 
for  baring  acted  as  mayor  while  disqualified  by  being  interested  in  a  contract  with  the 
council. 

Held :  assuming  a  contract  with  such  local  board  to  be  a  contract  with  the  council,  within 
stat  5  &  6  W,^,  c.  76.  «.  28.,  and  assumine  also  that  a  mayor,  elected  when  alderman,  is 
disqualified  to  act  as  mayor,  under  sect.  53,  by  reason  of  a  disqualification  as  alderman : 

That  nerertheless,  this  was  not  an  interest  in  a  contract  within  sect  28,  and  there  wu 
no  liability  to  penalty. 

L,  had  contracted  to  construct  some  waterworks  for  commissioners  for  supplying  the 
town  with  water.  This  contract  not  having  been  fully  carried  out,  he  gave  it  up,  by  deed, 
to  the  commissioners,  they  agreeing  to  pay  him  a  certain  balance  if  they  abandoned  the 
works,  or  completed  tbcm  and  obtained  a  specified  quantity  of  water.  The  deed  contained 
releases  on  each  side,  and  covenants  by  L.  not  to  molest  the  commissioners,  that  he  bad 
not  injured  the  title,  and  for  further  assurances.  The  local  board  were  afterwards  con- 
stituted the  commissioners.  The  works  remained  incomplete,  but  not  abandoned,  while  L. 
was  alderman,  and  also  while  he  was  mayor. 

Held :  on  the  same  assumptions  as  before,  that  X.  was  not  liable  to  a  penalty  :  for  that 
this  contract  was  taken  out  of  the  operation  of  sect  28  of  stat  5  &  6  19^.  4.  «.  76.,  as  being 
a  **  security  for  the  payment  of  money  only,**  within  stat  5  &  6  Vict  e.  104.  «.  I. 


men  of  the  borough,  the  mayor  thereof;  and,  at  the  same 
time  when  defendant  made  the  said  declaration,  and 
whilst  he  claimed  to  use  and  exercise  the  offices  of  mayor 
and  alderman  of  the  borough,    he   had,    directly  and 
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indirectlyy  by  himself  and  his  partner  one  William  Lan^        ]H5A, 
ketter^  divers  shares  and  interests  in  divers  contracts  and  "le  feuvhk 
employments  with,  by  and  on  behalf  of  the  council  of   l^j^,^^e8t.er. 
the  said  borough." 

Second  count,  for  three  penalties  alleged  to  have  been 
incurred  by  acting  as  mayor  of  Southampton  ^*  after  he  had 
been  elected  out  of  the  aldermen  of  that  borough  the 
mayor  thereof;  and,  whilst  he  was  disqualified  to  hold  the 
office  of  mayor  of  that  borough,  and  also  the  office  of  an 
alderman  thereof,  that  is  to  say,  by  reason  that  defendant 
whilst  so  acting  as  aforesaid,  and  after  he  had  been  elected 
an  alderman  of  that  borough,  and  whilst  he  claimed  to  use 
and  exercise  the  said  offices,  directly  and  indirectly,  by 
himself  and  his  partner"  &c.,  as  in  the  first  count 

Plea  :  Not  Guilty,  By  statute.    Issue  thereon. 

On  the  trial,  before  Talfourd  J.,  at  the  last  Winchester 
Summer  Assizes,  it  appeared  that  the  defendant  was,  in 
November,  1850,  elected  an  alderman  of  Southampton ; 
and  in  November,  1852,  he  was  elected  mayor,  and  had 
since  acted  as  such. 

By  a  provisional  order  of  the  General  Board  of 
Health,  confirmed  by  stat.  13  &  14  Vict.  c.  108. 
(Royal  Assent,  16th  ^v^ttf/  1850),  The  Public  Health 
Act,  1848,  (except  sect  50)  was  ordered  to  '*  apply  to 
and  be  in  force  within  and  throughout  the  entire  area, 
places,  and  parts  of  places,  comprised  within  the  bound- 
aries of  the  said  town  of  Southampton,  as  the  same  were 
fixed  for  the  purposes  of"  stat  5  &  6  W.  4.  c.  76., 
*'and  that  the  town  and  places  and  parts  of  places  shall 
be  and  constitute  one  district  for  the  purposes  of  the  said 
Public  Health  Act  accordingly.  And  that  the  Mayor, 
aldermen  and  burgesses  of  the  said  town  of  Southampton 
shall  be  by  the  council  of  the  said  town,  within  and  for 
2  M  2 
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1854.  the  said  district,  constituted  the  Local  Board  of  Health 
Le  Feuvbb  under  that  Act"  After  they  were  so  constituted,  The 
Lankbsteb.  Local  Board  of  Health  ordered  some  works  to  be  done, 
in  the  course  of  which  it  was  necessary  to  erect  some 
lamps  and  a  considerable  quantity  of  iron  railing.  The 
superintendent  of  the  works  in  1851,  whilst  defendant 
was  an  alderman,  ordered  this  iron  work  at  a  foundry 
belonging  to  defendant  and  his  partner;  and  they  supplied 
it.  It  appeared  that  much  the  greater  part  of  this  work 
was  let  to  contractors  who  were  to  supply  the  ironwork ; 
and  it  was  the  contractors  who  paid  Messrs.  Lanhester 
for  this  part  of  the  iron.  But  a  very  fev;  small  articles 
were  for  extra  work,  not  included  in  the  contract ;  and 
for  those  the  town  council,  as  Local  Board  of  Health, 
paid  Messrs.  Lanhester  directly.  It  did  not  at  all  appear 
that  at  the  time  the  goods  were  supplied  Messrs.  Lanhester 
were  aware  that  any  part  consbted  of  extras. 

The  plaintiff  also  put  in  evidence  a  deed,  dated  22d 
May  1 846,  and  made  between  defendant,  71 B.  and  J.  H., 
of  the  first  part,  and  five  of  the  commissioners  acting  in 
pursuance  and  execution  of  stat  6  &  7  fKA.c.  xcvL  (a), 
of  the  second  part.  This  deed  recited  a  contract 
bearing  date  23d  Marchy  1838,  between  a  person  of  the 

(a)  Ixxral  and  personal,  public  :  "  For  maintaining  the  public  conduits 
and  other  waterworks  belonging  to  the  town  of  StntthampUm^  and  for 
providing  an  additional  supply  of  water  for  the  inhabitants  of  the  said  town 
and  neighbourhood."  Sect.  9  constituted  the  Major,  recorder,  aldermen 
and  councillors,  with  twenty  six  elected  inhabitants,  qualified  as  there 
described,  commissioners.  Sect.  10  incapacitated  any  person  from  acting  as 
commissioner  "  in  any  case  wherein  ho  shall  be  in  anywise  personally  or 
beneficially  interested  in  the  matter  in  question,  either  touching  any  con- 
tract relating  to  the  execution  of  the  powers  of  this  Act,  or  otherwise 
(except  as  a  creditor  on  the  rates  or  assessments).'*  Sect.  13  imposed  a 
penalty  of  5/.  for  every  occasion  of  a  disqualified  person  acting  as  com- 
missioner. The  Provisional  Order,  before  mentioned,  repealed  these 
(among  other)  sections,  from  and  after  the  passing  of  any  Act  confirming 
the  Order. 


y. 
Lanksster. 
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name  of  ColBer  and  the  commissionerSy  by  which  ColKer       \ss4. 
was  to  proceed  without  delay  to  make  an  artesian  well,    lf  Fruvrb 
with  the  necessary  works,  and  obtain  a  daily  supply  of 
not  less  than  40,000  cubic  feet  of  spring  water.     And,  if 
CoWer  abandoned  the  undertaking  without  completing 
it,  he  was  to  refund  the  price  paid  to  him,  amounting  to 
8,930/.     It  also  recited  a  bond,  by  which  defendant, 
T.  B.  and  J.  H.  became  sureties  for  Collier.    It  then 
recited  other  deeds,  the  effect  of  which  was,  that.  Collier 
not  being  able  to  complete  the  work,  his  sureties  took  his 
contract  from  him  and  entered  into  fresh  agreements 
with  the  commissioners  in  1840,  by  which  defendant, 
T.  B.  and  JC  H.  were  to  do  the  work  on  certiun  terms. 
The  deed  then  recited  that  much  of  the  work  had  been 
done,  and  that  dbputes  had  arisen  between  defendant 
and  his  cocontractors,  on  the  one  part,  and  the  commis* 
sioneiB  on  the  other,  as  to  whether  defendant  and  his  co- 
contractors  were  entitled  to  be  paid  part  of  the  stipulated 
price,  and  as  to  whether  they  had  broken  some  of  the 
stipulated  terms;  and  that,  to  compromise  all  these  dis- 
putes, it  was  agreed  that  the  work  should  be  given  up  to 
the  commissioners,  that  the  commissioners  should  per« 
mit  defendant  and  his  cocontractors  to  retain  the  amount 
which  had  been  paid  to  them,  amounting  to  8,886/1  2s.  9d, 
and,  in  addition,  4,0001,  in  full  for  all  compensation 
claimed  by   them  for    various    things  then  existing; 
and'  a  further  sum  of  850t  was  to  be  paid  in  case 
either  the  commissioners  abandoned  the  works  altc^e- 
ther,  or  succeeded  in  completing  them.     The  indenture 
then  contained  a  bargain  and  sale  of  the   works  to 
the  commissioners,  in  consideration  of  a  release  of  the 
8,8861  2s.  9d.,  and  the  payment  of  4,000/.  down :  with 
a   release    from  the  commissioners   to  the  defendant 
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1854.        ^^^  ^^^  cocontractorsy  and  a  covenant  by  the  commis- 
Le  Fecvbb    sioners,  on  behalf  of  themselves  and  their  successors,  with 


Lankester. 


defendants  and  his  cocontractorsy  that,  '*in  case  the  said 
commissioners^  their  successors  or  assigns,  shall,  at  any 
time  hereafter,  abandon  the  said  water  works  without 
having  completed  the  same  and  brought  the  same  into 
operation ;  or  in  case  the  said  commisnoners,  their  suc- 
cessors or  assigns,  shall  complete  the  said  works  and 
bring  the  same  into  operation,  and  shall  be  able  to  obtain 
by  means  of  the  said  works,  in  each  and  every  day  of 
24  hours  during  the  entire  period  of  12  calendar  months 
next  after  the  completion  of  the  said  works  (any  tem- 
porary deficiency  arising  by  means  of  temporary  accidents 
which  may  at  any  time  happen  to  the  machinery  or  works 
being  excepted)^  firom  the  chalk  stratum  of  the  depth  of  not 
less  than  480  feetfirom  the  surface,  and  raise  to  the  sur&ce, 
and  force  and  supply  into  the  reservoirs  on  the  Southamp- 
ton Common^  the  full  quantity  of  40,000  cubic  feet  of  pure 
spring  water,  the  amount  of  such  daily  supply  (except  as 
before  excepted)  to  be  ascertained  *'  by  guaging,  and  the 
purity  of  the  water  supplied  to  be  ascertained  by  investi- 
gation ;  ^*  then,  and  in  either  of  the  said  cases,  the  said 
commissioners,  their  successors  or  assigns,  shall  and  will, 
by  and  with  the  first  moneys  which  at  or  after  the  hap- 
pening of  such  abandonment,  or  the  expiration  of  such 
calendar  months,  as  the  case  may  be,  shall  be  in,  or 
under,  or  come  to,  the  hands  or  controul  of  the  said 
commissioners,  their  successors  or  assigns,  and  be  ap- 
plicable in  that  behalf,"  pay  to  defendant  and  his 
cocontractors  85021,  without  interest,  and  without  any 
deduction.  The  deed  also  contained  covenants  by  the 
defendant  and  his  cocontractors  not  to  molest  the 
commissioners    in    the  enjoyment   of  the  works   given 
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ap  to    them:    that  they  had  not  by  their  own  acts        1854. 
injured  the  title ;  and  for  further  assurance.  Lb  Feovks 

By  the  Provisional  Order  of  The  General  Board  of  LANJiwEB. 
Health,  and  the  confirming  Act  (13  &  14  VicL  e.  108.), 
The  Local  Board  of  Health  of  Southampton  were  con- 
stituted the  commissioners  for  executing  (amongst  other 
local  Acts)  Stat.  6  &  7  ^  4.  c.  xcvi. :  and  all  contracts 
&c.  by  the  commissionere  were  thenceforth  to  be  trans* 
ferred  to  and  fulfilled  by  The  Local  Board  of  Health 
of  Southampton.  Before  the  time  when  the  defendant 
became  an  alderman,  The  Local  Board  of  Health  were 
in  possession  of  the  waterworks,  and  had  paid  the  4,000/. 
They  were  still,  at  the  time  of  the  action,  at  work  upon 
them,  and  had  not  yet  obtained  the  stipulated  quantity 
of  water,  so  that  neither  of  the  contingencies  on  which 
the  85Q/.  was  payable  had  yet  been  determined ;  and  so 
fiur  the  contract  continued  open ;  in  all  other  respects  it 
had  been  performed. 

The  learned  Judge  directed  a  verdict  for  the  plaintifi^, 
with  leave  to  move  to  enter  a  verdict  for  the  defendant 
Englake  Serjt,  in  last  Mehaelnuu  Term,  obtained  a 
rule  Nbi  accordingly. 

In  this  Vacation  (a), 

Crowder^  Montague  Smith  and  H.  BuUar  shewed 
cause.  The  action  is  to  recover  penalties  which,  by 
Stat  6  &  6  ^  4.  c.  76.  s.  53.,  are  incurred  by  any 
person  who  ''shall  act  as  mayor,  alderman,  or  councillor, 
or  auditor  or  assessor,  for  any  borough"  ''without  being 

(a)  The  trgument  comiiwnoed  on  Febvor^StbyWore  Cokrid^  Wtgh^ 
■aw,  EtU  and  CnmpUm  Js.,  and  was  concluded  on  Fthntary  7th,  befora 
the  tame  Jodgef.  BrU  J.  left  the  Court  towards  the  conclusion  of  the 
argnment  on  the  second  day. 
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1854.  duly  qualified.**  The  same  Act,  sect  28,  enacts:  "that 
Lb  Feovre  °^  person  being  in  holy  orders,  or  being  the  regular 
Lanxester.  °""^*®r  of  ^J^y  dissenting  congregation,  shall  be 
qualified  to  be  elected  or  to  be  a  councillor  of  any  such 
borough  or  an  alderman  of  any  such  borough,  nor  shall 
any  person  be  qualified  to  be  elected  or  to  be  a  councillor 
or  an  alderman  of  any  such  borough  who  shall  not  be 
entitled  to  be  on  the  burgess  list  of  such  borough,  nor 
unless  he  shall  be  seised  or  possessed  of  real  or  personal 
estate  or  both  to  the  following  amount,"  &c.,  ^*or  during 
such  time  as  he  shall  hold  any  office  or  place  of  profit, 
other  than  that  of  mayor,  in  the  gift  or  disposal  of  the 
council  of  such  borough,  or  during  such  time  as  he  shall 
have  directly  or  indirectly,  by  himself  or  his  partner, 
any  share  or  interest  in  any  contract  or  employment 
with,  by,  or  on  behalf  of  such  council ;  provided  that  no 
person  shall  be  disqualified  firom  being  a  councillor  or 
alderman  of  any  borough  as  aforesaid  by  reason  of  his 
being  a  proprietor  or  shareholder  of  any  company 
which  shall  contract  with  the  council  of  such  borough 
for  lighting  or  supplying  with  water  or  insuring  against 
fire  any  part  of  such  borough.''  It  has  been  suggested  that 
sect.  53  relates  only  to  the  disqualifications  imposed  by 
sect  52,  such  as  accrue  on  becoming  bankrupt,  insolvent, 
&C.  But  these  disqualifications  are  such  as  accrue,  after 
taking  office,  to  '^any  person  holding  the  office  ;**  whereas 
the  words  of  sect.  53  are  *^i(  any  person  shall  act**  *^  with- 
out being  duly  qualified ;"  and  the  acting  without  having 
made  the  declaration  which  must  be  made  immediately 
after  the  election  is  there  mentioned  among  other  causes 
of  penalty.  Sect.  53  therefore  must  have  a  more  ex- 
tensive application;  and  sect  28  must  be  looked  to. 
[Cokridffe  J.     Sect  53  imposes  penalties  on  an  auditor 
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and  assessor  acting  without  being  duly  qualified :  there        ]854. 
is  nothing  in  sect  52  as  to  the  disqualifications  of  these    le  Vevwsle 
oflScers.]     That  is  conclusive.     Besides,  sect.  62  contains    L^^KisTEn. 
no  positive  qualification ;  and  sect.  53  imposes  the  penalty 
for  acting  <<  without  being  duly  qualified."  It  is  true  that 
the  disqualification  arising  fix>m  being  interested  in  a  con- 
tract is  created  by  sect  28,  which  is,  in  terms,  applicable 
only  to  a  **  councillor  "  or  "  alderman  f  the  word  "  mayor* 
having  been  by  some  oversight  omitted.  But,  by  sect  49, 
the  mayor  must  be  elected  out  of  the  aldermen  or  coun- 
cillors; and,  therefore,  if  the  defendant,  at  the  time  of  his 
election,  was  not  qualified  as  alderman  or  councillor,  he 
was  not  qualified  as  mayor;  Regina  y.Preece{a)y  Regina 
V.  Dixon  {by    Unless  this  construction  be  put  upon  the 
Act,  there  is  nothing  in  it  to  prevent  the  mayor  firom 
being  interested  in  every  contract      Possibly,  in  the 
case  of  the  election  of  an  outgoing  alderman  as  mayor 
(which  may  be ;   Regina  v.  JtTGawan  (c) ),  the  mayor 
might  not  be  disqualified  by  reason  of  becoming  con- 
tractor after  he  ceased  to  be  alderman  and  while  he 
continued  mayor:  that  may  be  a  casus  omissus.     But 
the  diflBculty  does  not  arise  here,   as  the   defendant 
continued  to  be  alderman  while  he  was  contractor. 
Then,  assuming  that  the  mayor  is  disqualified  under  the 
same  circumstances  as  those  under  which  an  alderman 
would  be  disqualified,  there  are  two  grounds  here  for 
holding  the  defendant  disqualified. 

first :  the  supply  of  ironwork  by  the  defendant  and 
hb  partner  for  the  works  executed  by  order  of  the  town 
council  was  a  disqualification  ;  West  v.  Andrews  (d). 
[Crompton  J.     That  was  an  action  for  penalties  under 

(a)  5  Q.  B.  94.  (6)  \&  Q,  B,  33. 

(c)  n  A.^E.  669.  (d)  5  i?.  ^  j4ld.  328. 
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1854.  Btat  55  G.  3.  c.  137.  «.  6.,  the  words  of  which  are  much 
Lb  Fkutei  "^'^  extensive  than  those  of  staL  5  &  6  ^  4.  «•  76.  *.  28. 
LANURsa  ^  ^^^  contract  with  those  executing  the  works  had  been 
colourable,  so  that  Lomknter  was  really  interested  in  the 
contract,  it  would  be  another  afiair.  The  fiust,  that 
goods  used  in  a  contract  were  supplied  by  a  member  of  the 
council,  may  be  evidence  that  he  has  a  concealed  interest 
in  the  contract  But  nothing  of  the  sort  is  found  here ; 
and  it  would  be  a  very  strong  thing  to  hold  a  member  of 
the  council  liable  to  penalties,  because  in  the  ordinary 
course  of  trade  a  contractor  bought  articles  at  the 
member's  shop.]  It  is  within  the  mischief  meant  to  be 
provided  against  Suppose  that  the  ironwork  is  objected 
to  as  of  inferior  quality,  and  that  the  council  meet  to 
determine  whether  or  not  it  shall  be  rejected,  or  the 
question  to  be  as  to  suing  on  the  warranty  which  is 
implied  by  the  sale;  Laing  v.  Fidgeon  (a),  Jones  v. 
Bright  (i),  Chanter  v.  Hopkins  (c).  The  mayor  ex  officio 
is  in  the  chair.  It  is  not  to  be  supposed  that  he  can  be 
unbiassed  if  he  himself  has  supplied  the  goods.  It  is 
at  least  an  interest  in  the  contract  Towsey  v.  fFhite  {d) 
is  an  authority  on  this  point,  upon  enactments  much 
resembling  that  now  in  question.  Simpson  v.  Beady  (e) 
is  an  authority  on  the  clause  itself 

Next :  the  deed  of  1846  is,  by  virtue  of  the  provisional 
order  and  confirming  Act,  now  a  direct  contract  with  The 
Local  Board  of  Health  of  Southampton  ;  and,  as  **  The 
Mayor,  aldermen  and  burgesses**  of  Southampton  are  "  by 
the  council  of  the  said  town  "  The  Local  Board  of  Health, 
it  is  a  contract  with  such  council.    By  sect  12  of  The 

(a)  6  TamU.  108.  (h)  5  Bing,  633. 

(e)  A  M.^  W.  39J.  (rf)  b  B.  ^  C.  125. 

(e)  12  Af.  ^  W,  736. 
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Public  Health  Act,  1848  (stat.  11  &  12  VicL  e.  63.),  1854. 
the  *^  council  shall  exercise  and  execute  the  powers,  Le  Feuyab 
authorities,  and  duties  of  such  Local  Board  according  j^j^^^^^^ 
to  the  laws  for  the  time  being  in  force  with  respect  to 
municipal  corporations  in  England  and  fFaks,^  where 
the  district  consists  of  the  whole  or  part  of  one  corporate 
borough,  as  in  the  present  case:  other  provisions  are 
made  in  districts  differently  constituted  ;  but  in  such  a 
district  as  this  the  municipal  council  and  The  Local 
Board  are  in  all  respects  identical.  It  is  said  that  the 
case  is  within  the  proviso  in  stat  5  &  6  fPl  4.  c.  76* 
«.  28.,  that  no  person  shall  be  disqualified  firom  being  a 
councillor  or  alderman  by  reason  of  his  being  a  share- 
holder of  any  company  which  shall  contract  with  the 
council  for  supplying  with  water  any  part  of  the  borough, 
and  the  analogous  proviso,  as  to  the  disqualification  of 
members  of  The  Local  Board  of  Health,  in  stat  11  &  12 
Fiet  c.  63.  s.  19.  As  fiff  as  regards  the  latter  Act,  sect 
19  refers  only  to  members  of  Local  Boards  elected  under 
the  provisions  of  the  12th  and  subsequent  sections, 
not  for  such  a  district  as  this,  but  for  one  of  the  two 
other  kinds  of  districts  there  mentioned,  namely,  districts 
consisting  of  the  whole  or  parts  of  several  boroughs 
exclusively,  or  districts  consisting  of  the  whole  or  parts 
of  such  boroughs  and  also  of  parts  not  within  the 
boundary  of  any  boroughs.  The  disqualifications  in 
sect  19  apply  to  these  last  two  cases  only :  in  the  case  of 
a  district  comprised  in  a  single  borough,  it  was  thought 
enough  to  rest  the  disqualification  on  the  provisions  of 
the  Municipal  Corporate  Act  Of  course  the  exemptions 
in  that  section  apply  only  where  the  disqualification  applies. 
[Coleridge  J.  Then,  in  the  case  of  districts  like  the 
present,  a  councillor,  having  a  contract  which  The  Board 
of  Health  adopts,  becomes  disqualified  by  the  provisional 
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1854.  order  making  the  council  The  Local  Board.]  It  does  so, 
Lb  Feuvrb  *nd  not  unreasonably :  his  new  duties  are  inconsistent 
Lankbsteb.  ^^^^  ^^  position  as  contractor.  The  case  is  like  Seffina 
▼•  York  (a).  If  this  be  not  so,  the  case  of  such  a  district 
as  this  is  left  entirely  unprovided  for,  as  to  disqualifica- 
tions connected  with  the  duties  of  The  Board  of  Health. 
The  protection  afibrded  by  sects.  10  &  13  of  stat.  6  &  7 
W.  4.  r.  xcvi.  will  thus  be  lost,  which  seem  to  have  been 
introduced  by  the  Legislature  lest  the  provisions  of  the 
Municipal  Corporation  Act  should  be  found  to  be  an  in- 
adequate protection.  But,  as  to  the  provisoes  in  both  Acts, 
the  contract  was  never  for  the  supply  of  water,  but  for  the 
completion  of  an  artesian  well,  the  machinery  by  which 
the  water  was  to  be  supplied.  The  existing  contract,  by 
the  deed  of  1846,  is  one  which  makes  the  defendant's  right 
to  S50L  depend  on  an  act  in  the  option  of  the  council ;  he 
Gtonot  be  unbiassed  in  determining  any  question  whieh 
may  be  raised  as  to  whether  the  council  shall  or  shall  not 
discontinue  the  works.  The  case  is  therefore  clearly 
within  the  mischief  contemplated  by  the  Act  Neither  is 
it  within  stat.  5  &  6  Vict  c.  104.  s*  1.,  which  excepts 
from  the  operation  of  stat.  5  &  6  fFA.  c.  76.  s.  28.  '<  any 
security  for  the  payment  of  money  only ; "  for  this  is  a 
contract  to  pay  money  on  a  contingency ;  and  there  are 
also  covenants  for  further  assurance,  and  others  which 
prevent  this  from  being  a  security  for  money  only. 
\^Wightman  J.  You  will  exclude  many  securities,  upon 
that  view.  Suppose  a  mortgage  with  covenants.]  What 
was  merely  incidental  to  the  security  by  mortgage  would 
probably  not  prevent  the  application  of  the  clause.  But 
here  are  other  provisions,  such  as  the  release.  It  may 
be  contended  that  the  defendant  is  not  liable  to  be  sued 

(a)  2  Q.  B.  847. 
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for  tfaese  penalties  because  it  does  not  appear  that  the        1854. 
written  consent  of  the  Attorney  General  to  the  proceed-    Lb  Feovbk 
ings  has  been  obtained,  as  made  requisite  by  sect  133    Lankbstbr. 
of  Stat  II  &  12  Vict  c.  63.     But  that  provision  applies 
only  to  penalties  incurred  "  under  the  provisions  of  this 
Act."    No  penalties,  as  has  been  shewn,  are  here  claimed 
or  claimable  under  that  Act :  the  claim  is  under  stat. 
5  &  6  »^,  4.  c.  76. 

Kwfflake  Seijt  and  Phinn,  contriL  In  the  first  place, 
sect  53  of  Stat  5  &  6  fF.  4.  c.  76.  seems  to  refer 
more  naturally  to  the  disqualifications  specified  in  the 
section  immediately  preceding  than  to  those  in  sect  28. 
[W^htman  J.  Sect  53  seems  to  include  being  unqualified 
under  stat  28  and  becoming  disqualified  under  sect  52.] 
That  is  not  consistent  with  the  naming  of  the  mayor  in 
sect  52  and  the  omission  in  sect.  28.  And,  next,  sect. 
28  is  confined  to  the  functionaries  there  named,  and  does 
not  include  the  mayor.  The  disqualification  must  be 
connected  with  the  character  in  which  the  party,  whom 
it  is  meant  to  charge  with  the  penalty,  is  acting.  Here 
the  defendant  is  charged  with  acting,  not  as  alderman  or 
councillor,  but  as  mayor.  The  omission  of  the  mayor 
firom  sect.  28  may  not  have  been  accidental :  good  reasons 
may  have  occurred  to  the  Legislature  fornot  disqualifying, 
upon  all  the  grounds  of  disqualification  expedient  in  the 
case  of  an  inferior  functionary,  the  head  of  the  corpora- 
tion, an  indispensable  officer.  But,  further,  assuming  the 
applicability  of  sect  28  to  the  case  of  a  mayor,  the 
defendant  is  not  brought  within  it. 

First,  as  to  the  sub-contract  for  the  iron.  (On  this 
point  they  were  stopped  by  the  Court.) 

Next,  supposing  the  deed  of  1846  to  shew  a  contract 
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1854.  such  as  would,  in  its  nature.  Ml  within  sect.  28,  it  is  not 
Lk  Feuvri  *  contract  with  the  council  at  alL  The  penalty  is  not 
claimed  on  the  ground  of  a  contract  with  The  Board  of 
Health.  The  12th  section  of  sUt  11  &  12  VicL  c.  63. 
applies  the  provisions  of  the  Municipal  Corporation  Act 
only  to  the  execution  of  the  powers,  authorities  and 
duties  of  The  Board  of  Health.  But  it  is  a  fallacy  to 
connect  sect.  28  of  the  Municipal  Corporation  Act  with 
such  functions.  That  Act  prescribes  the  performance  of 
active  municipal  duties  by  the  council ;  of  which  a  most 
important  one  is  the  management  of  the  borough  fund 
under  sect  92,  and  the  levying  of  rates,  where  necessary. 
In  order  to  secure  the  unbiassed  performance  of  their 
duties,  sect.  28  provides  a  disqualification  where  a  member 
has  a  contract  with  the  council.  AH  that  sect.  12  of  stat 
11  &  12  Vict  c.  63.  does,  is  to  fix,  in  the  case  of  a 
district  not  extending  beyond  a  single  borough,  upon  the 
council  as  a  body  well  fitted  for  the  execution  of  duties 
distinct  from  their  municipal  functions  ;  other  bodies,  for 
the  same  purposes,  are  framed  in  the  cases  of  districts 
of  the  two  other  classes.  According  to  the  aif^ument  on 
the  other  side,  the  mayor,  if  selected  to  act  in  the  case 
of  the  other  districts,  would  be  acting  as  mayor.  The 
Local  Board  of  Health  does  not  act  through  the  ordinary 
officers  of  the  corporation:  it  has  distinct  officers 
(sect.  37).  The  Act,  throughout,  uses  the  general  term 
"  Local  Board  of  Health,''  as,  especially,  in  the  case  of 
contracts ;  sect  85.  They  haye  no  power,  as  such,  over 
any  borough  funds ;  but  they  may  mortgage  their  own 
rates;  sects.  107  to  114.  ICramptan  J.  If  sued  upon 
such  securities,  could  they  have  recourse  to  the  borough 
fund  ?]  They  could  not  The  distinction  of  the  cha* 
racters  in  which  a  corporation,  or  its  officers,  act,  where 


T. 

Lankestee. 


XVn.  VICTORIA.  543 

the  duties  are  not  properly  municipal,  is  illustrated  by       1954. 

Begma  ▼.  The  Corporation  of  Poole  (a)»    It  can  hardly    l^  pbuvrb 

be  that  sect.  19  contemplated  different  disqualifications 

in  the  different  cases.    The  penalties  under  the  two  Acts 

are  applicable  to  different  purposes ;  5  &  6  ^.  4.  c  76. 

s.  126.,  11  &  12  Vict  c.  63.  s.  133.     But,  further,  stat. 

6  &  6  Ftct  c.  104.  s.  1.  is  applicable.     The  contract,  if 

it  be  still  open,  is  a  security  for  the  payment  of  money 

only.     The  other  stipulations,  such  as  mutual  releases, 

are  ancillary  to  that  The  covenants  for  quiet  enjoyment 

and  title  would  have  been  implied  had  they  not  been 

expressed ;  Shep.  Touch.   160.,  Line  v.  Stephenson  (i). 

The  contingency  does  not  make  it  less  a  security  for 

money  than  a  bond  conditioned  to  pay  money  when  J.  S. 

shall  return  from  Borne.    The  interest  in  it  would  pass 

by  a  devise  of  all  the  defendant's  securities  for  money. 

Cur.  adv.  vult. 

CoLBBiDOE  J.,  on  a  subsequent  day  in  this  Vacation 
{Fdnruary  8),  delivered  the  judgment  of  the  Court. 

In  this  case  we  are  of  opinion  that  the  rule  must  be 
made  absolute.  In  the  argument  before  us,  several 
questions  were  raised,  which  in  the  end  resolved  them- 
selves into  three. 

As  to  one  of  those,  namely  the  sub-contract  as  to  the 
supply  of  ironwork,  we  expressed  our  opinion  during 
the  argument  There  was  nothing  in  that  to  disqualify 
the  defendant  The  term  sub-contract  was  used :  but , 
in  fact  it  was  no  sub-contract ;  for  it  was  not  the  case  of 
a  person  having  a  contract  with  the  council  employing 
a  member  of  the  council  to  perform  part  of  it.    But,  if 

(a)  1  A.^E,  730. 

(()  5  New  Qu  183»  in  Exch.  Ch.,  a£Srmiiig  the  judgment  of  the  Court 
of  Common  Plets  in  Lo9%  t.  StephetuoHf  4  New  Ca.  678. 
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1854.  it  had  been  a  snb-contract,  the  word  is  not  in  the  Act : 
"EbFeuvrb  *o  disqualify  him,  he  must  directly  or  indhrectly  have  a 
Lankbstbb.  >h<^^  o^  interest  in  some  contract  or  employment  In 
the  present  case  all  that  is  asserted  is  that  the  defendant, 
in  the  course  of  his  trade,  sold  certain  ironwork  which 
was  used  in  carrying  out  the  contract  There  is  no 
attempt  to  shew  fraud,  or  any  previous  concert  between 
the  defendant  and  the  contractor  by  which  the  defendant 
was  to  have  the  benefit  of  the  contractor's  custom.  Then 
this  gives  the  defendant  no  share  or  interest  in  the  con* 
tract,  the  existence  of  which  neither  afiects  the  price  of 
his  goods  nor  the  manner  in  which  he  is  to  be  paid  for 
them*  It  is  said  that  it  is  within  the  mischief  of  the 
Act,  for  that  the  defendant,  as  mayor,  may  have  to 
decide  on  the  quality  of  his  own  goods.  Even  if  the 
case  be  brought  within  the  mischief,  it  is  not  within 
the  words  of  the  enactment:  and  we  must  not  strain  a 
penal  enactment  so  as  to  bring  cases  within  it  But 
many  instances  might  be  put  in  which  kindred  and 
affection,  and  other  things  clearly  not  within  the  Act, 
might  bias  the  mind  of  the  mayor  to  a  greater  degree, 
and  so  be  as  much  within  the  mischief  as  this. 

Then  we  come  to  the  point  mainly  contested,  viz. 
the  effect  of  the  deed  of  1846.  First,  a  preliminary 
question  arises,  namely,  whether,  on  the  Municipal  Cor- 
poration being,  by  the  council,  made  Local  Board  of 
Health,  a  contract  with  them  in  that  capacity  is  a 
.  contract  with  the  council  within  the  meaning  of  stat. 
5  &  6  ^.  4.  c.  76.  s.  28.  On  that  it  is  unnecessary 
to  decide;  and  all  that  we  wish  to  express  is  that  we 
desire  not  to  be  understood  to  encourage  the  opinion 
that  it  is  not 

Having  said  this,  it  brings  me  to  the  point  on  which 
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we  decide  the  case.     On  looking  at  the  deed,  we  find        IB54. 
that  Lanhestetf  with  others^  had  become  party  to  a  con-     Lf.  Fbuvre 
tract  to  complete  works  for  supplying  water.     He  and     ^^j^.^'^^g^ 
they  made  over  the  works  to  the  commissioners,  now 
represented  by  The  Local  Board  of  Health ;  and  they 
agreed  to  pay  him  a  sum  of  money,  the  balance  of  which, 
850iL,  was  to  remain  unpaid  till  the  happening  of  an 
alternative,  if  the  commissioners  abandoned  the  works 
without  completing  them,  or,  having  completed  them, 
obtained  a  specified  quantity  of  water.     In  either  case 
the  commissioners  were  to  pay  the  850&     It  seems  to 
us,  if  that  is  all,  that  this  is  clearly  within  stat.  5  &  6 
Vict  c.  104.,  excepting  firom  stat  5  &  6  ^.  4.  c.  76.  s.  28. 
^*  any  security  for  the  payment  of  money  only."    It  is 
true  the  payment  is  only  to  be  on  the  happening  of  a 
contingency ;  but  the  fact  that  the  payment  of  money 
is  to  be  on  a  contingency  does  not  make  the  instrument 
securing  the  payment  less  a  security  for  the  payment  of 
money.    But  the  deed  contains  covenants,  on  Lankester'a 
part,  not  to  molest  the  commissioners,  and  for  further 
assurance ;  and  these  are  relied  on  by  the  plaintiff  as 
making  it  not  a  security  for  money  only.     But  these 
covenants  are  ancillary  to  the  security,  and  are  of  a 
nature  which,  independently  of  stat.  5  &  6  Fict  c.  104., 
would  not  be  within  stot.  5  &  6  fF.  4.  c.  76. 

It  will  be  observed  that  we  have  assumed,  throughout, 
that  sect.  28  applies  to  the  case  of  the  mayor.  It  has 
not  been  necessary  to  decide  thb;  as,  assuming  it  to  do 
so,  the  plaintiff's  case  fisdls. 

Rule  absolute. 


vou  m.  2  N  B.  &  B. 
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MEMORANDUM. 

In  this  Vacation,  Mr.  Justice  Talfourd  died  suddenly 
at  Stafford,  during  the  Assizes,  while  charging  the  Grand 
Jury  for  Staffordshire. 

In  the  same  Vacation,  Richard  Budden  Crowder, 
Esquire,  one  of  Her  Majesty's  Counsel,  was  appointed 
a  Judge  of  the  Court  of  Common  Pleas,  having  first 
been  called  to  the  degree  of  the  coif,  when  he  gave 
rings  with  the  motto  Lex  omnibus  una.  He  afterwards 
received  the  honour  of  Knighthood. 


SND  OF   HILARY  YACATION. 


CASES  -^ 

ARGUED  AND  DETERMINED 

IN 

THE  QUEEN'S  BENCH, 

IN 

EASTER    TERM, 

XVIL  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term 
were: 
Lord  Campbell  C.  J.       I      Erle  J. 

WlQHTMAN  J.  CrOMPTON  J. 


The  Queen  against  The  Inhabitants  of  Sandon.  Friday, 

A  JUSTICE    of  peace  for  Hertfordshire   issued   a  An  iodictment 
1  fl    1       1  .   1  t*    x.      preferred  at 

summons  to  the  surveyors  of  the  highways  of  the  the  Assizes, 
parish  of  Sandon,  in  Hertfordshire,  to  appear  to  answer  o?a°highw^, 
an  information  laid  before  him,  for  non-repair  of  a  justices  under 
highway  in  that  parish,  alleged  to  be  repairable  by  the  ^^^^%^'^' 
inhabitants.    The  surveyors  appeared  before  two  justices  ^  i-emoveablo 
of  the  county,  and  denied  the  liability:  whereupon  the  ■J^^V'J?*^^, 
justices  ordered  an  indictment  against  the  inhabitants  tnts. 
to  be  preferred  at  the  next  Assizes  for  Hertfordshire. 
2  N  2 
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1854.  The  indictment  was  preferred  accordingly  at  such 
Tho  Queen  assizes,  and  a  true  bill  found.  The  defendants  removed 
inhabiVanu  of  ^^®  indictment  into  this  Court  by  certiorari. 


Sandon. 


Lush  now  moved  for  a  rule  to  shew  cause  why  a 
procedendo  should  not  issue.  The  proceeding  has 
taken  place  under  sect  95  of  the  General  Highway 
Act,  5  &  6  W^  4.  c.  60.  The  justices  under  that  section 
may  order  the  indictment  to  be  preferred  either  at  the 
Quarter  Sessions  or  at  the  Assizes :  and,  by  the  proviso, 
an  indictment  preferred  at  Quarter  Sessions  may  be 
removed  by  certiorari.  But  no  power  is  given  to  re- 
move an  indictment  preferred  at  the  Assizes.  Sect  107 
enacts  that  no  **  matter  or  thing  done  or  transacted  in 
or  relative  to  the  execution  of  this  Act,  shall "  ^  be  removed 
or  removeable''  "  by  certiorarL"  Taking  the  two  sections 
together,  it  seems  that  the  certiorari  may  go  to  remove 
from  Quarter  Sessions,  but  not  from  the  Assizes. 
\^Crompton  J.  Express  words  are  wanted  to  take  away 
certiorari.  Lord  Campbell  C.  J.  It  would  be  very  odd 
if  you  could  remove  from  one  and  not  from  the  other.] 
The  Quarter  Sessions  is  a  Court  of  lower  rank  than 
that  of  the  Assizes.  [^CrompUm  J.  A  power  of  review- 
ing is  desirable.  Lord  Campbell  C.  J.  The  indictment 
is  ordered  under  the  Act ;  but  it  is  found  at  common 
law ;  the  case  therefore  is  not  within  sect  107.] 

Per  Curiam  (a). 

Rule  refused  (&). 

(a)  Lord  Camfbdl  C.  J.,  Erk  and  OnmpUm  Jn.     mghimam  J.  had 
left  the  Court  ^ 

(6)  See  8Ut  16  &  17  Viet,  c  30.  m.  4.  to  8. 
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Stoessiger  against  The    South    Eastern      ^I^JJI'i^ 
Railway  Company. 

'T'HE  declaration  stated  that  defendants  were  proprietors  ^v  J^""^  JS" 
of  a  railway,  to  wit  a  railway  from  Strood  in  Kent  in  more  thin 

^       .  ,  .  .  .  ^    lOiL.  framed  a 

to  London^  and  were  common  carriers  of  goods  and  document, 
chattels  for  hire:  and  plaintiff  caused  to  be  deliyered  himself, order. 
to  defendants,  as  such  common  carriers,  a  certain  parcel  |bree  months 
and   divers    goods  and   chattels  of  plaintiflF  contained  f/!fJy*^o*®iJ° 
therein,  to  wit  certain  papers  and  documents  of  small  ^'^^'^'V^^^xhe 
value  and  the  sum  of  9i  10*.  in  cash,  to  be  safely  and  document  had 

•^  the  stamp 

securely  carried  and  conveyed  for  plaintiff  by  defendants  proper  for  a 

from  Strood  upon  the  said  railway  and  upon  and  by  change  of  that 

other  railways  and  conveyances,  and  to  be  caused  by  length  of  time, 

defendants   to    be   safely   and    securely  delivered    for  ^p^tsiike 

plaintiff  to  the  consignee  of  the  said  parcel,  to  wit  one  change!  except 

Gideon  Gooldy  at  a  certain  other  place,  to  wit  Birmingham,  ^o^drawcr^r" 

for  certain  reasonable  reward :  yet  defendants,  not  reeard-  "*"*<»•    ?•  ^. 

•'  .  .  '*">**'  ^^  '*  ^" 

ing  their  duty  as  such  common  carriers,  but  contriving  &c.,  acoepunce, 

and  caosed  it 
to  be  forwarded 
in  a  parcel, 
directed  to  (r.,  by  a  common  carrier,  in  order  that  G.  might  add  his  name  as  drawer. 
On  an  action  against  the  carrier  for  the  loss  of  other  goods,  of  less  value  than  10/  ,  con- 
tained in  the  same  parcel,  Uie  defence  was  that  the  parcel  contained  a  bill,  order,  notice, 
security  for  payment  of  money,  or  writing  of  value,  exceeding  10/.,  and  that  no  notice  had 
been  given  of  the  contents,  or  increased  rate  of  carriage  paid  or  contracted  for,  though  the 
carrier  had  publickly  exhibited  in  his  office  a  notice  requiring  such  increased  rate  for  articles 
within  Stat.  1 1  (?.  4  &  1  IT.  4.  e.  68.  f.  1.     The  jury  found  that  the  incomplete  bill  was 
not,  at  the  time  of  the  delivery  to  the  carrier,  of  any  value. 

Held :  that  it  was  not  a  bill,  order,  note,  security  for  payment  of  money,  nor  writing  of 
any  value,  at  the  time  of  such  delivery. 

Qiutre,  per  Brie  J.,  whether,  if  the  jury  had  found  the  value  in  fact,  such  finding 
could  or  could  not  have  been  supported. 
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did  not  nor  would  safely  or  securely  carry  &c.  the  parcel 
to  Birmingham^  nor  there  cause  the  same  to  be  safely 
and  securely  delivered  for  plaintiff  to  the  consignee,  but, 
being  such  carriers,  so  carelessly  and  negligently  con- 
ducted themselves  in  the  premises  that,  by  and  through 
the  carelessness  negligence  and  improper  conduct  of 
defendants  in  that  behalf,  the  said  parcel  was  opened 
after  the  same  had  been  delivered  to  defendants  as 
aforesaid,  and  before  the  same  was  delivered  to  the 
consignee :  and  the  said  sum  of  9/.  10«.  in  cash,  being 
part  of  the  contents  of  the  said  parcel,  was  abstracted 
therefrom  by  some  person  or  persons  whose  names  or 
name  are  to  plaintiff  unknown :  and  the  parcel  and  part 
only  of  the  said  goods  and  chattels  contained  therein,  to 
wit  the  said  papers  and  documents  of  small  value,  were 
delivered  to  said  consignee;  and  the  residue  of  the 
goods  and  chattels  contained  in  the  parcel,  to  wit  the 
said  sum  of  9/.  10^.  in  cash,  was  never  delivered  to  the 
consignee :  whereby  the  said  sum  of  9/.  IO5.  was  not 
safely  or  securely  carried  or  conveyed  or  caused  to  be 
delivered  as  aforesaid,  but  became  and  is  wholly  lost  to 
plaintiff. 

The  only  plea  material  to  the  decision  of  the  Court 
was  the  third,  which  was  as  follows. 

That  the  said  parcel,  at  the  time  of  the  said  delivery 
thereof  to  and  receipt  by  defendants  of  the  same,  con- 
tained property  of  a  certain  description,  to  wit  money 
and  current  coin  of  the  realm,  and  a  bill  of  exchange 
for  the  payment  of  money  ;  and  the  value  of  the  same 
exceeded  the  sum  of  10^ :  and  that  the  said  parcel,  with 
its  said  contents,  was  delivered  to  defendants,  as  common 
carriers  of  goods  by  land,  to  be  by  them  conveyed  and 
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carried  as  in  the  declaration  mentioned  at  a  certain 
office  or  receiving  house  of  defendants  for  the  receipt  of 
goods  to  be  carried  by  them,  as  such  carriers  as  aforesaid. 
That,  before  and  at  the  time  when  the  said  parcel  with 
its  said  contents  were  so  delivered  at  the  said  office  or 
receiving  house,  defendants  had  caused  to  be  affixed, 
and  there  was  then  affixed,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  in  legible 
letters  or  characters,  in  a  public  and  conspicuous  part 
of  the  said  office  or  receiving  house,  a  notice  stating 
that  a  certain  increased  rate  of  charge  therein  mentioned 
was  required  to  be  paid,  over  and  above  the  ordinary 
rate  of  carriage,  for  the  safe  conveyance  of  certain 
articles  in  the  said  notice  mentioned ;  and  among  which 
money  and  bills  of  exchange  were  included  and  stated. 
That  the  nature  and  value  of  the  said  contents  of  the  said 
parcel  were  not  declared  by  plaintiff  or  by  the  person 
who  sent  or  delivered  the  said  parcel  and  its  contents 
at  the  said  office  or  receiving  house ;  nor  was  the  said 
increased  charge,  nor  any  engagement  to  pay  the  same, 
accepted  by  the  person  receiving  the  same  at  the  said 
office  or  receiving  house. 

Replication.  That  the  value  of  the  said  parcel,  and 
its  contents,  did  not  exceed  the  sum  of  lOL 

Issue  thereon. 

On  the  trial,  before  Crompton  J.,  at  the  Westminster 
Sittings  in  last  Michaelmas  Term,  the  following  facts 
appeared.  The  plaintiff  was  a  commercial  traveller  in 
the  employment  of  Gideon  Goold,  named  in  the  decla- 
ration, who  resided  at  Birmingham*  A  person  named 
Cruttenden,  residing  at  Chatham^  being  indebted  to 
Goold  to  the  amount  of  lU  10^.,  gave  to  the  plaintiff  at 
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Chathamy  to  be  by  him  transmitted  to  GodUt^  an  instru- 
ment of  which  the  following  is  a  copy: 

£11 :  10:  0.      3  ^^    e  Birmingham  Septr.  1852, 
Three  mofl^s^afiA  date  pay  to  my  order  the 
sum  of  eleven  pomaSlC^  V9\ue  received. 

Mr.  Cruttend^  C 
Jewellei^c.  Q;f 
Chatham.^  Jf 
Goold  was  to  complete  this  instrument,  which  was 
stamped  with  a  two  shilling  bill  stamp,  by  signing  his 
own  name  as  drawer.  The  plaintiff  had  no  authority  to 
draw  or  accept  bills  for  Goold,  He  accordingly  inclosed 
the  document,  together  with  gold  and  silver  to  the 
amount  of  9i  10a  on  account  of  a  private  debt  of  his 
own  to  Goold,  in  a  parcel,  which  he  directed  to  Goold 
at  Birminghamy  and  delivered  to  defendants,  at  their 
station  at  Stroody  to  be  carried ;  and  which  they  received 
for  that  purpose.  There  was  affixed,  in  a  conspicuous 
part  of  the  office  where  the  parcel  was  received,  a  notice, 
requiring  an  increased  rate  of  charge,  according  to 
Stat.  11  (?.  4  &  1  J^.  4.  c.  68.  ss.  1.  and  2.,  for  the  articles 
specified  in  sect.  I.  No  notice  of  the  value  or  contents 
of  the  parcel  was  given,  nor  any  increased  rate  paid  or 
agreed  for.  The  cash  was  abstracted  from  the  parcel^ 
by  some  means  which  did  not  appear,  before  it  reached 
Goold :  the  remainder  of  the  contents  came  safely  to  hand. 

On  this  evidence,  the  counsel  for  the  defendants  con- 
tended that  the  parcel  contained,  within  the  meaning  of 
the  Carriers'  Act,  stat.  11  C  4  &  I  »^.  4.  c.  68.  *.  1., 
gold  or  silver  coin  of  the  realm,  and  a  bill,  note  or 
security  for  payment  of  money,  or  writing,  the  value  of 
the  whole  exceeding  10/.'  and  that,  no  notice  of  the 


XVIL  VICTORIA. 


553 


Eastern 

Bailway 

Company. 


value  or  contents  having  been  given,  or  increased  rate       1854. 
paid  or  contracted  for,  the  defendants  were  not  liable    stobssigee 
for  the  loss.     The  plaintiff's  counsel  contended  that  the       g^^ 
document,    being   incomplete,  was  of  no  value  as  a 
security  or  writing,  and  that  therefore  the  parcel  con- 
tained no  articles,  within  the  meaning  of  the  statute, 
of  the  value  of  more  than  9L  lOs.    The  learned  Judge 
directed  a  verdict  for  the  plaintiff  for  9i  10«.,  reserving 
leave  to  move  to  enter  the  verdict  for  the  defendant  if 
the  skeleton  bill  was  an  article  within  the  Carriers'  Act, 
and  was  of  such  a  value  as  to  make  together  with  9L  lOs. 
more  than  lOi     It  was  agreed  that  the  jury  were  to  be 
taken  as  finding,  so  far  as  it  was  a  question  for  them, 
that  the  writing  was  of  no  value. 

In  last  Michaelmas  Term,  WUks  obtained  a  rule  Nisi 
accordingly. 


Alfred  Wills  now  shewed  cause.  The  question  is, 
whether  this  document  was  of  any  value  as  a  bill  or  note, 
security  or  writing,  within  the  meaning  of  the  statute. 
It  was  not  a  bill  of  exchange;  for  there  was  no  drawer. 
Nor  was  it  a  promissory  note.  In  Peto  v.  Reynolds  (a)  a 
person  drew  a  bill  of  exchange  without  any  direction ; 
and  another  person  accepted  it  in  defendant's  name, 
professing  to  do  so  as  agent  for  defendant  The  Court 
appeared  disposed  to  consider  that  this  was  not  a  bill  of 
exchange,  though,  if  the  defendant  ratified  the  promise  to 
pay,  it  might  be  treated  as  his  promissory  note.  But  there 
the  document,  whether  a  bill  or  promissory  note,  was  a 
promise  by  a  person  named,  to  pay  to  the  order  of  another 
named :  here  Guold  has  not  become  a  party  in  any  way ; 
nor  is  he  named.    There  is  neither  drawer  or  payee.    The 

(a)  9  Exch.  410. 
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only  name,  on  the  document  is  that  of  Cruttenden;  and 
he  does  not  engage  to  pay,  except  to  the  order  of  a  person 
not  named,  and  who  has  in  fact  made  no  order.  Cruttenden 
cannot  have  meant  to  pay  the  bearer  generally.  [Lord 
Campbell  C.  J.  That  would  be  utterly  contrary  to  his 
meaning  in  &ct.  fFilles  said  that  he  would  offer  no 
argument  in  favour  of  its  being  a  promissory  note,  but 
would  avail  himself  of  that  point,  should  the  Court  think 
it  tenable.]  Nor  does  it  &11  under  the  head  of  "  securi- 
ties for  payment  of  money."  In  Bex  v.  Hart  (a)  a 
person  signed  a  blank  acceptance  on  a  paper  which  had 
a  six  shilling  stamp:  it  was  afterwards  taken  away  and 
filled  up  as  a  bill  of  exchange  for  500L  Littledale  J., 
BoUand  B.  and  Bosanquet  J.  held  that  this,  at^  the 
time  of  such  taking,  was  not  a  **bill,  note,  warrant,  order, 
or  other  security  whatsoever  for  money  or  for  payment  of 
money,"  within  stat.  7  &  8  (?.  4.  c.  29.  s.  5.  Littledale  J. 
said  that  the  instrument  was  **  only  in  a  sort  of  embryo 
state."  [Lord  Campbell  C.  J.  No  amount  was  there 
named  when  the  document  was  taken.]  That  would 
have  made  no  difference:  the  security,  when  completed, 
would  have  been  effectual  for  any  amount  that  might  be 
inserted  within  the  limit  of  the  stamp ;  BtLssel  v.  Lanff- 
staffe{b),  [Lord  Campbell  C.  J.  It  is  more  like  an 
authority  for  making  a  security  than  an  actual  security.] 
Further,  if  it  is  contended  that  this  was  a  writing  of  the 
value  of  11/.  10s.,  the  answer  is  that  the  value  which  is 
to  bring  the  case  within  the  statute  must  be  a  value 
existing  at  the  time  of  the  delivery  to  the  carrier.  But, 
as  no  one  had  authority  to  complete  the  instrument 
besides  Goold^  the  paper  could  never  acquire  any  value 

(a)  6  C.  4-  P.  106. 

(6)  2  Doug.  514.     See  Ahrahami  v.  Skinntr,  \2  A,  ^  E.  763. 
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till  it  reached  Goolds  hands,  that  is,  till  the  duty  of  the 
carrier  was  over.  The  value,  at  the  time  of  the  delivery, 
was  merely  that  of  the  paper ;  no  value  derived  fix>m  the 
writing  on  it  existed  at  that  time.  The  supposed  value 
is  in  the  piece  of  paper  plus  the  authority  to  do  something 
to  it  which  has  not  been  done  here.  The  piece  of  paper 
was  sent  by  the  carrier :  the  authority  could  not  be  sent: 
and  neither  of  these  elements  apart  from  the  other  is 
sufficient  to  make  the  instrument  of  value.  A  similar 
reasoning  was  pursued  in  Ilex  v.  Clark  (a).  There  are 
many  cases  in  which  a  party  to  an  incomplete  instrument 
becomes  liable  upon  the  completion ;  Schultz  v.  Astky  (b) 
is  an  instance,  and  represents  a  class  of  cases.  But  the 
liability  never  arises,  and  consequently  the  value  of  the 
instrument  never  is  created,  unless  the  completion  is  by 
an  authorized  party.  Suppose  this  instrument  to  have 
been  lost,  no  one  except  by  means  of  forgery,  or  at  least 
of  some  fraud,  like  that  in  Regina  v.  W1iite{c)y  could 
make  it  available.  [Lord  Campbell  C.  J.  You  need  not 
labour  to  shew  that  a  person  having  no  authority  to  sign 
it  would  commit  a  forgery  in  doing  so  (d).  Crompton  J. 
If  Goold  had  died  during  the  transit,  could  his  executors 
have  completed  the  instrument  ?]  They  could  not.  In 
whose  name  could  they  sign?  [Lord  Campbell  C.  J.  If 
the  carrier  had  lost  the  paper,  could  Croold  have  recovered 
the  sum  named  in  it  by  an  action  for  damages  against 
the  carrier  ?]  He  could  not.  And  this  shews  that  the 
object  of  the  statute  does  not  require  the  interpretation  for 
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(«)  Rm$i,  fr  R.  181.  (6)  2  iV«o  Ca.  544. 

(c)  I  DtH.  Cr.  C.  208. 

{d)  See  Rex  v.  Battmunt  note  (6)  to  Reffitta  ▼.  WiUoH,  2  C.  ^  If.  529; 
Rex  V.  Birkett,  Rusi.  ^  R.  86. 
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which  the  defendants  must  contend;  because^  if  the 
instrument  be  worthless,  the  carrier  requires  no  pro- 
tection from  the  consequences  of  its  loss. 

fVtUes,  contrfL  From  the  list  of  articles  in  sect  1  it 
appears  that  the  Legislature  did  not  mean  to  confine 
the  provision  to  such  things  as  are  valuable  in  the  hands 
of  every  person :  gold  and  silver  are  so;  but  "  writings" 
and  "  title  deeds,"  though  very  valuable  to  their  owners, 
are  commonly  worthless  to  others.  Therefore  the 
Court  will  not  inquire  to  whom  this  paper  was  valuable. 
After  the  paper  left  Cmttendefis  hands,  any  one  deriving 
authority  from  Gootd  might  make  it  complete  and 
valuable.  In  the  case  put  by  Cramptan  J.,  GoobTs  execu- 
tors or  administrators  could  hav.e  signed  it;  Murray 
V.  The  East  India  Company  (a)  seems  to  go  as  &r  as  that 
In  SchuUz  V.  Astky  (b)  it  was  held  that  the  conduct  of 
the  acceptor  gave  such  authority  even  to  a  stranger. 
[Cfromptan  J.  That  case  goes  to  the  utmost  extent  of 
the  law.]  But  it  is  enough  that  the  paper  was  valuable 
as  a  writing;  it  was  that  which  the  creditor  might  use, 
and  might  obtain  money  for  by  discounting  it  Further, 
suppose  the  paper  to  have  got  into  the  hands  of  a  bona 
fide  transferee.  [Lord  Campbell  C.  J.  How  could  that 
possibly  happen  without  its  passing  through  GoobFs 
hands?]  It  is  not  probable,  but  it  seems  not  impossible ; 
the  cases  are  collected  in  Mr.  Smithes  note  (o)  to  Miller 
V.  Bace(d).  [^Wightman  J.  If  a  man  found  it,  and 
inserted  his  own  name,  and  indorsed  it  over  for  value, 
might  the    indorsee  recover  on   it?J     That  might  be 


(a)  b  B.^  Aid.  204. 
(<)  1  Lead,  Ca.  258 


(6)  2  iVeii^  Co,  544. 
{d)  I  Burr,  452. 


XVn.  VICTORIA.  557 

maiDtained  (a).      [Lord    Campbell  C.   J.,  referred  to       i854. 
Young  v.  Grate  {by]  Stoesugee 

South 
Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule  ^R^lwa** 
ought  to  be  discharged.  The  case  of  the  defendants  is  Companj. 
clearly  untenable  unless  this  paper  can  be  brought  within 
sect.  1  of  the  Carriers'  Act,  \\  G.  ^  &\  W.  4.  c.  68. 
It  must  be  shewn  to  be  a  bill,  order,  note  or  security  for 
payment  of  money,  or  writing,  of  such  value  as  to  make 
up,  with  the  9/.  10^.,  more  than  10/.  It  is  not  a  bill  of 
exchange;  there  is  neither  drawer  nor  payee.  Nor  is  it 
a  promis^ry  note  to  pay  any  one  who  might  happen  to 
be  the  bearer ;  that  Cruttenden  should  become  liable 
generally  to  the  bearer  was  quite  contrary  to  his  intention. 
Nor  is  It  a  security  for  money  ;  for  we  must  look  at  the 
time  of  the  delivery  to  the  carrier;  and  at  that  time 
nothing  could  be  claimed  on  it  1  think  it  is  a  writing ; 
it  would  be  very  difficult  to  define  a  writing  so  as  not  to 
include  this  paper.  Then  the  question  is  as  to  the  value. 
If  this  writing  possess  any  value  beyond  that  of  the 
paper  material,  that  value  must  be  llil  lOs.  Now  can  it 
be  said  that  the  writing  bore  that  value  at  the  time  of  its 
delivery  to  the  carrier?  I  do  not  see  that  it  was  of 
intrinsic  value  to  any  person.  It  empowered  a  particular 
individual  to  claim  to  that  amount,  by  putting  his  name 
to  it ;  but  that  had  not  been  in  fact  done  by  the  individual, 
GooU.  I  cannot  agree  that  the  executors  of  Goold  could 
have  made  it  valuable  by  putting  to  it  his  name,  or  their 
own,  or  any  name  whatever.  Nor  could  any  one  have 
bestowed  value  on  it,  who,  not  being  contemplated  by 
Cruttenden^  had  found  it  It  is  therefore  in  entire  accord- 

(a)  See  contii,  Awd€  ▼.  2>ixm,  6  Bx€h,  869. 
(6)  4  Bing.  353. 
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ance  with  all  the  authorities,  to  hold  that  this  writing  was 
of  no  value  at  the  time  of  its  delivery  to  the  carrier. 

WiQHTMAN  J.  The  question  is,  whether  that  which 
beyond  all  doubt  was  a  writing  was,  at  the  time  of  its 
delivery  to  the  carrier,  of  a  value  exceeding  lOi  The 
fallacy  of  the  argument  lies  in  attempting  to  make  the 
power  of  conferring  the  value  at  the  end  of  the  desdned 
carriage  the  criterion  of  the  value  at  the  time  of  the 
delivery.     I  think  the  rule  should  be  discharged. 


Erls  J.  I  am  of  the  same  opinion.  This  being  an 
imperfect  instrument,  and  not  a  complete  bill,  order,  note 
or  security  for  money,  but  clearly  a  writing,  we  are  not 
bound  to  say  that,  in  point  of  law,  it  was  of  value.  I 
use  that  expression,  because  it  may  be  that,  this  being, 
except  for  the  absence  of  the  name  of  the  drawer,  an 
accepted  bill  of  exchange,  a  jury  may  in  a  similar  case 
find  that  the  writing  is  of  value ;  and  I  do  not  wish  to 
preclude  myself  from  considering  whether  such  a 
finding  might  not  be  sustained. 


Crompton  J.    I  am  of  the  same  opinion ;  and  I  have 
no  remarks  to  add. 

Rule  discharged. 
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Abthur  Julian  Harbis  against  Robebt  Cabter  Monday, 

^  jipril'ZAih. 

and  Robebt  Bbooks. 


^OUNTS  for  work  and  labour,  and    on  accounts  Plaintiff,  a 

stated.      Pleas:  1.   Except  as  to  33/.,  Never  in-  articles,  for  a 

debted.     2.  As   to   33i,   Payment  into   Court.      The  ^fwdhome. 

plaintiff  took    issue   on  the  first  plea,    and    took   the  monihr'^Oii 

money  out  of  Court  on  the  second.  |J®  ^^^^^  ^ 

On  the  trial,  before  Piatt  B.,  at  the  last  Liverpool  several  of  the 

^         crew  deserted. 

Assizes,  it  appeared  that  the  plaintiff  was  a  sailor,  and  The  captain, 

*  ^  *  to  induce  the 

that  his  claim  was  against  the  defendants,  as  owners  of  rest  to  remain, 

^,         ,.        ,-  »      -  signed  fresh 

the   ship    Monteagie,   for  wages  on   a  voyage   out   to  articles  with 

Melbourne  and  home.    Before  sailihg,  the  plaintiff  signed  others  at^the 

articles  by  which  he  agreed  for  the  voyage,  out   and  month  for  the 

home,  at  3i  per   month.      The   defendants  had  paid  ^"^Jff^X" 

money  into  Court  at  that  rate  for  the  whole  voyage:  *^^{|}i*£^ 

the  plaintiff  claimed  to  be  paid  at  the  rate  of  6i  per  *^;^»l  home, 

^  ^  ^       tnd  then  sued 

month  for  the  homeward  voyage.  It  appeared  that,  on  the  shipowner 
the  arrival  of  the  vessel  at  Melbourne^  many  of  the  crew  laboor.  De. 
deserted:  the  captain,  to  induce  the  others  to  stay,  money  into 
promised  to  pay  ^h  per  month  on  the  home  voyage,  and  ^^  ^f  32,  ^^ 
signed  fresh  articles  with  the  plaintiff  and  the  rest  of  the  SffcUim^  to 
remaining  crew  to  that  effect  After  this,  more  of  the  ^f^^^^ 
crew  deserted ;  the  captain  had  some  of  them  put  in  prison ;  *^  **<*"« 

the  trial,  there 
was  some  evidence  that  at  Af.  the  captain  had  consented  to  the  discharge  of  some  of  the 
crew.  The  Judge  asked  the  jury  it  the  plaintiff  himself  had  heen  discharged  before 
entering  into  the  fresh  articles.    On  their  answering  that  he  had  not,  the  Judge  directed  a 


Held,  on  a  motion  for  a  rule  for  a  new  trial,  that  the  nonsuit  was  ri^ht ;  for  that  there  wu 
no  evidence  of  any  circumstances  to  free  the  plaintiff  from  his  origmal  contract,  so  as  to 
enable  him  to  give  consideration  for  the  frvsh  promise  to  him,  or  to  authoriie  the  captain 
to  bind  the  owners  by  such  a  contract. 
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1864.  but,  being  unable  to  get  fresh  hands,  he  finallj  agreed 
Harwb  with  four  of  the  deserters  to  take  them  out  of  prison. 
Carter.  ^^^  V^J  *^®™  ^^^  wages,  and  discharge  them  at  Bombay ^ 
if  they  would  work  the  vessel  so  far  home  as  that  port 
This  was  accordingly  done;  and  these  men  were  dis- 
charged at  Bombay.  The  plaintiff  served  on  the  whole 
voyage  home  till  the  vessel  arrived  safe  in  London. 

On  the  proof  of  these  facts  the  learned  Judge  declared 
his  opinion  to  be  that  there  was  no  evidence  to  go  to  the 
jury  in  support  of  the  plaintiff's  claim.  The  plaintiff's 
counsel  urged  that  there  was  evidence  that  the  captain 
had,  at  Melbourne^  consented  to  the  discharge  of  some 
of  the  crew,  and  had  thereby  improperly  increased  the 
labours  of  the  plaintiff  and  those  who  remained  and  did 
their  duty;  which,  they  contended,  might  form  a  con- 
sideration for  a  fresh  promise.  The  learned  Judge 
refused  to  leave  any  question  to  the  jury,  except  as  to 
whether  the  plaintiff  himself  had  been  discharged  before 
the  fresh  contract.  The  jury  having  answered  in  the 
negative,  his  Lordship  directed  a  nonsuit,  with  leave  to 
move  to  enter  a  verdict. 

C  Mihoard  now  moved  to  enter  a  verdict  pursuant 
to  the  leave  reserved,  or  for  a  new  trial  on  the  ground 
of  misdirection.  The  nonsuit  proceeded  on  the  authority 
of  Stilk  V.  Myrick  (a) :  but  there  Lord  Ellenborouyh  says : 
"If  they"  (the  crew  in  that  case)  "had  been  at  liberty 
to  quit  the  vessel  at  Cfronstadt,  the  case  would  have  been 
quite  different ;  or  if  the  captain  had  capriciously  dis- 
charged the  two  men  who  were  wanting,  the  others 
might  not  have  been  compellable  to  take  the  whole  duty 

(a)  2  Camfb.  317. 


Cartes. 
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upon  themselves^  and  their  agreeing  to  do  so  might  have  \H64. 
been  a  sufficient  consideration  for  the  promise  of  an  ~  Habeis 
advance  of  wages."  [Lord  Campbell  C.  J.  If  anything 
had  occurred  to  relieve  the  plaintiff  from  the  engagement 
he  contracted  when  he  signed  the  articles  in  this  country, 
he  might  enter  into  a  fresh  contract.  What  is  it  that, 
as  you  say,  set  him  free?]  There  was  evidence  that  the 
captain  discharged  at  least  one  of  the  seamen  at  Mel- 
bourne: that  should  have  been  left  to  the  jury.  [Wight- 
man  J.  Do  you  contend  that,  whenever  the  captain  on 
a  foreign  voyage  discharges  one  of  the  crew,  improperly 
if  you  will,  all  the  rest  are  at  liberty  to  leave  the  ship?] 
Perhaps  not :  but,  if  there  could  be  any  improper  dis- 
charge of  any  portion  of  the  crew  which  would  set  the 
remainder  free,  there  was  some  evidence  here  of  their 
being  set  free.  The  captain  might  have  exercised  the 
powers  given  him  by  stat.  13  &  14  Vict  c.  93.  sects.  71, 
72,  and  didnot.  It  is  plain,  from  the  high  pay  given 
to  the  deserters  who  went  on  to  Bombay^  that  the  vessel 
was  short-handed,  and  the  labour  of  the  plaintiff  and 
those  who  did  their  duty  greatly  increased. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
nonsuit  was  most  properly  entered,  and  ought  not  to  be 
disturbed.  Had  the  plaintiff  been  relieved  from  the 
obligation  which  he  had  contracted  towards  the  ship- 
owners, he  might  have  entered  into  a  fresh  contract,  and, 
under  some  circumstance^,  the  captain  might  have  had 
authority  to  bind  the  owners  by  entering  into  a  fresh 
agreement  on  their  behalf  with  him.  Had  there,  for 
instance,  been  an  entire  change  of  the  voyage  it  might 
have  been  so.  But  here  there  were  no  circumstances  of 
that  kind.     The  voyage  remained  the  same  voyage  for 

TOL.  III.  2  o  E.  &  B. 
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1854.  which  the  men  had  shipped;  there  was  no  consideration 
Harris  ^^^  *  promise  to  the  plaintiff;  and  the  captain  had  no 
Carter.  authority  to  bind  the  owners.  The  whole  foundation 
for  the  new  contract  was  the  desertion  at  Melbourne. 
We  need  not  consider  what  happened  afterwards  at 
Bombay;  for  that  could  not  affect  the  contract  made  at 
Melbourne,  Now  nothing  which  happened  at  Melbourne 
could  set  the  plaintiff  firee,  or  be  any  consideration  for 
a  fresh  promise. 

I  cannot  altogether  agree  with  Lord  EUenborough^  in 
StiUi  V.  Myrick  (a),  in  discarding  the  ground  of  public 
policy  on  which  Lord  Kenyan  relied  in  Harris  v.  Wat- 
son (i);  for  I  think  it  would  be  most  mischievous  to 
commerce,  if  it  were  supposed  that  captains  had  power, 
under  such  circumstances,  to  bind  their  owners  by  a 
promise  to  pay  more  than  was  agreed  for.  There  will 
be  no  rule. 

WiGHTMAN  J.  concurred. 

Erle  J.  concurred. 

Cbobipton  J.  I  should  be  very  sorry  to  let  it  be 
supposed  that  there  was  the  least  doubt  in  this  case. 

Milward  took  nothing  by  his  motion. 

(a)  3  Cempb.  317.  {h)  1  Flake's  N.  P.  C.  72. 
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Sir  Robert  Edward  Wilmot,  Baronet,  against  ^f^^r^y^ 
Joseph  Rose. 


THIS  was  an  action  broaffht  in  the  County  Court  of  Sect  11  of  the 
Act  "To 
Derbyshire  holden  at  Derby ^  to  recover  251     The  re^uUtetbe 

1  .    ^  ^  ,,  safe  of  fanntDff 

plaint  was  as  follows.  stock  taken  in 

"Sir    Robert  Edward  Wilmot,    of  ftc,    "baronet,  se'at";.^, 

complains  of  Joseph  Rose,  of  &c.:  "For  that  the  said  ^'^^ei^of"*' 

Joseph  Rose,  having  become  or  being  the  purchaser  of  ^J?^*'*"^'"^* 

a  crop  of  wheat  of  one  Thomas  Rose,  a  person  engaged  debtorg*  estate, 

*  *^  *^  *^        or  under  anj 

in  husbandry,  on  lands  situate  in"  &c.,  "  belonging  to  bill  of  sale, 

nor  any  par* 

the  said  Sir  R.  E.  Wilmot,  and  by  him  let  to  farm  to  the  chaser  of  the 

said  Thomas  Rose,  he  the  said  Joseph  Rose,  on  the  17th  feU,  stock' 

day  of  September  1853,  and  at  divers  other  times  be-  any  ^ereon 

tween'*&c.,  "did  unlawfully  take,  use  and  dispose  of  the  hX'^d^.^ 

straw  and  other  produce  of  the  said  lands,  contrary  to  }*°***  J?^  |° 

the  manner,  and  for  other  than  the  purpose,  in  or  for  or  dispose  of 

■^      *  any  produce 

which  the  said  Thomas  Rose  ought  to  have  taken,  used  of  such  land 

in  any  other 

or  disposed  of  the  same  if  no  assignment  thereof  had  manner,  and 
been  executed  or  sale  thereof  made,  contrary  to  the  purpose,  than 
form  of  the  statute''  &c.:  "whereby  the  said  Sir  A  E.  i;*,'otnt 
Wilmot  has  sustained  damage"  &c.  tll^^A 

The  cause  came  on  for  trial  before  the  judge  of  the  J,"  "^^f^^*"^"!^^^ 
said  court  and  a  jur\',  on  25th  October  1853.     On  the  u^^^d  or  dis- 

*     •'  ^  ^  po^ed  of  the 

trial,  the  following  facts  were  proved  in  evidence.  same  if  there 

By  an  agreement,  under  the  hands  of  the  plaintiff  bankruptcy, 

assignment  or 
sale  made. 
Held:  that  this  prohibition  as  to  parcbasert  is  not  eonftoed  to  pnrchaaert  under  an 
exMQtion. 

2  O  2 
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1864.       and  Thomas  Rose^  dated  26th  March  1852,  plaintiff  had 
WiuioT       demised  and  let  to  farm  to  Thomas  Rase,  at  the  rent  of 

RoBB.  ^^^-  ^^^-  4(/.,  a  farm  and  lands,  from  25th  March  then 
past,  for  one  year,  and  so  on  from  year  to  year,  unless 
and  until  notice  &c.  The  letting  and  renting  to  be 
upon  terms  and  conditions,  one  of  which,  on  the  part 
of  the  tenant,  is  in  the  words  following:  **And  shall 
not  be  at  liberty,  at  any  time  during  the  continuance 
of  this  agreement,  to  sell,  tdke  or  carry  away,  or 
otherwise  dispose  of,  any  hay,  straw,  fodder,  vegetable 
crops,  muck,  dung,  manure  or  compost,  which  shall 
arise  or  be  made  and  produced  from  or  upon  the 
said  premises,  or  any  part  thereof;  but,  from  time  to 
time,  in  a  good  and  husbandlike  manner,  to  spend, 
spread,  use  and  employ,  upon  such  part  of  the  said 
premises  as  may  be  most  proper  to  receive  the  slime, 
all  such  muck,  dung,  manure  and  compost  as  af(X'esaid ; 
and,  at  the  expiration  of  this  agreement,  leave  on  the 
said  premises,  for  the  benefit  of  the  succeeding  tenant, 
all  such  hay,  straw,  fodder,  muck,  dung,  manure  and 
compost  as  shall  have  arisen  or  been  made  upon  or  from 
the  said  premises,  or  have  been  brought  thereon,  and 
which  shall  not  have  been  eaten,  consumed,  spent, 
spread  or  employed  on  the  said  premises,  as  aforesaid, 
without  receiving  any  compensation  for  the  same,  either 
from  the  landlord  or  succeeding  tenant,  except  such  sum 
or  sums  of  money  as  two  indifferent  persons'^  &c.  (to  be 
chosen  by  the  parties,  and  to  name  an  umpire)  <' shall 
determine  to  be  the  fair  value  of  the  hay,  straw  and 
manure  of  the  last  year's  produce  to  consume  on  the  said 
premises :"  with  provision  for  the  case  of  either  party 
refusing  to  name  a  referee.* 

Thomas  Rose,  after  the  execution  of  the  lease,  entered 


Robe. 
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into  possession,  and  became  and  was  the  occupier,  of       i854. 

the  farm  and  lands,  and,  from  thence,  until  and  at  the       wilmot 

time  of  the  sale  and  removal  of  the  wheat  and  straw 

after  mentioned,   continued  in    such    occupation  and 

possession,   and    was,   during   all    that   time,   engaged 

or  employed  in  husbandry  on  the  said  farm  and  lands, 

by  virtue  of  the  said  demise,  and  on  the  terms  of  the 

said  lease.     After  the  said  occupation  had  continued  as 

aforesaid  for  more  than  a  year,  that  is  to  say  on  the 

30th  August  1853,  a  sale  of  the  goods,  chattels  and 

effects  then  being  in  and  upon  the  said  farm  and  lands, 

including  the  crops  then  growing  and  being  in  and 

upon  the  said  farm  and  lands,  was  publicly  advertized 

to    take    place    by  public    auction    on    5  th  and   6th 

September    1853.     On    the  morning  of  the  said  6th 

September^  and  before  the  crops,  or  any  part  thereof, 

were  or  was  put  up  to  auction,  the  auctioneer  was 

served  by  the  agent  of  plaintiff,  duly  authorized  by 

plaintiff,  with  a  notice  in  writing,  of  which  the  following 

is  an  extract:    ^'1  am  directed  to  inform  you  that  the 

hay,  straw  and  turnips  arising  from  Mr.  Rosens  crops 

must  be  consumed  on  the  premises,  according  to  his 

agreement;  and  to  which  I  refer  you."    Which  notice 

was  signed  by  the  agent  as  such.     At  a  subsequent  part 

of  the  same  6th  September^  the  sale  by  auction  of  the 

said  goods,    chattels    and    effects,    including  the   said 

crops,  took  place  in  and  upon  the  said  farm  and  lands: 

and,  amongst  other  things,  a  crop  of  wheat,  part  of  the 

said  crops  so  then  growing  and  being  in  and  upon  the 

said    farm  and  lands,    was  put  up   to   auction;    and 

defendant  then  and  there  was,  and  was  duly  declared 

to  be,  the  highest  bidder,  and   the  purchaser  thereof. 

The  said  crop  of  wheat  was,  on  the  day  last  aforesaid. 
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1854.        ^^d  at  the  said  sale,  sold  to  defendant;  and  defendant 
WjLMOT       then  and  there  became  the  purchaser  thereof.     On  the 

Rose  ^'^  ^^  ^^®  ^"^^  month,  defendant  was  served  by  the 
solicitors  and  agents  of  plaintiff,  duly  authorized  &c., 
with  a  notice,  from  which  the  following  is  an  extract: 
•*  As  solicitors  to  Sir  Robert  Edward  Wilmat,  oV*  &c., 
« we  hereby  beg  to  give  you  notice  that  any  hay, 
straw,  fodder,  vegetation  crops,  muck,  dung,  manure  or 
compost,  lately  sold  on  the  farm  now  or  lately  occupied 
by  Mr.  Thomas  Rose,  oP  &c.,  "held  under  the  said  Sir 
R.  E.  Wilmot,  cannot  be  legally  removed  from  the  said 
farm,  but  ought  to  be  consumed  thereon,  according  to 
agreement  between  the  said  Sir  J?.  E.  Wilmot  and  the 
said  Thomas  Rose.  And,  understanding  that  you  have 
purchased  some  of  such  things,  we  hereby  further  give 
you  notice  not  to  remove  any  of  them,  or  to  deal  there- 
with otherwise  than  by  law  is  allowed ;  and  that  pro- 
ceedings at  law  will  be  taken  against  you  should  you 
act  contrary  to  this  notice.**  Which  notice  was  duly 
signed  by  the  said  solicitors  as  such  agents. 

On  the  17  th  of  the  same  September,  defendant  took 
the  crop  of  wheat,  including  the  straw  thereof,  then 
being  in  and  upon  the  said  farm  and  lands,  and  carried 
away  the  wheat  and  straw  off  and  from  the  said  lands, 
against  the  will  of  plaintiff,  as  defendant  then  well 
knew,  and  in  express  defiance  of  the  remonstrances  of 
plaintiff,  who  was  then  and  there  present  in  person,  and 
protested  to  defendant  against  the  removal,  and  forbade 
him  so  to  remove  the  same,  or  any  part  thereof. 

Defendant  did  not  offer  any  evidence;  but  it 
appeared  from  the  cross  examination  of  plaintiff's  wit- 
nesses that  all  rent  due  to  the  plaintiff,  up  to  29th 
September  following  the  sale,  had  been  paid  in  advance. 
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and  that  he  had  accepted  a  goaraotee  for  the  rent  up        i854. 
to  Lady  Day  1854.  wilmot 

It  was  stated  by  plaintiff's  attorney,  in  opening  the        ^^^ 
case,  that  the  sale  of  the  effects  took  place  under  a  mort- 
gage made  by  the  tenant  to  a  creditor:  but  no  evidence 
was  given  of  this  fact. 

Under  these  circumstances,  it  was  contended,  on  the 
part  of  plaintiff*,  that  the  case  came  within  sect.  11  of 
Stat  56  G.  3.  c.  50.  The  Judge  ruled  and  decided  that, 
in  point  of  law,  having  regard  to  the  facts  proved,  the 
action  could  not  be  sustained :  and  he  thereupon  non- 
suited the  plaintiff.  From  which  decision  the  plaintiff 
now  appealed. 

K»  Macaulay^  for  the  appellants.  The  question  is 
whether  sect.  11  of  stat  56  G.  3.  c.  50.  is  confined  to 
the  case  of  sales  under  an  execution.  It  enacts  that  no 
assignee  of  any  bankrupt  or  insolvent's  estate,  '*  nor  any 
assignee  under  any  bill  of  sale,  nor  any  purchaser  of  the 
goods,  chattels,  stock  or  crop  of  any  person  or  persons 
engaged  or  employed  in  husbandry,  on  any  lands  let  to 
farm,  shall  take,  use  or  dispose  of  any  hay,  straw,  grass 
or  grasses,  turnips  or  other  roots,  or  any  other  produce  of 
such  lands,  or  any  manure,  compost,  ashes,  seaweed  or 
other  dressings  intended  for  such  lands,  and  being 
thereon,  in  any  other  manner,  and  for  any  other  purpose, 
than  such  bankrupt,  insolvent  debtor,  or  other  person 
so  employed  in  husbandry,  ought  to  have  taken,  used 
or  disposed  of  the  same,  if  no  commission  of  bankruptcy 
had  issued,  or  no  such  assignment  or  assignments  had 
been  executed,  or  sale  made."  This  is  in  terms  applica- 
ble to  all  purchases.  It  is  true  that  the  title  of  the  statute 
is  *<  An  Act  to  regulate  the  sale  of  farming  stock  taken 
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1854.  in  execution."  [Lord  Campbell  C  J.  The  tide  of  a 
WiLMOT      statute,  27   G.  3.  c.  44.,  was  relied  upon  in  Free  v. 

RosB.  Burgoyne  {a).  ]  The  first  ten  sections  of  stat  66  G.  3. 
c.  50.  certainly  relate  to  crops  and  produce  in  the 
hands  of  the  sheriff.  But  sect.  11  relates  to  a  different 
subject  matter.  The  sheriff  could  have  nothing  to  do 
with  the  acts  of  the  assignee  of  a  bankrupt  or  insolvent. 
And,  further,  the  enactment  of  sect.  11  is,  that  the  pur- 
chaser may  not  dispose  of  the  goods  otherwise  than  the 
tenant  might ;  but  the  sections  relating  to  goods  taken 
by  the  sheriff  provide  for  agreements  with  the  sheriff. 
[Lord  Campbell  C.  J.  Is  sect.  11  confined  to  crops 
growing  on  the  farm?]  There  may  be  ground  for  so 
holding  ;  but  the  question  is  not  important  in  this  case. 

Manisttfy  contr^  Sect.  II  must  be  read  with  the  pre- 
ceding sections.  Sect  1  prohibits  the  sheriff,  after 
notice,  from  carrying  off,  or  selling  for  the  purpose  of 
being  carried  off,  the  farm  any  straw  &c,,  the  produce 
of  the  farm,  which,  by  agreement,  ought  not  to  be 
taken  off;  but,  by  sect.  3,  he  may  sell  it  upon  the 
purchaser  agreeing  to  expend  it  as,  by  custom  or  agree- 
ment, it  might  be  expended.  Now,  had  the  enact- 
ments stopped  there,  they  might  possibly  be  understood 
as,  by  implication,  prohibiting  the  purchaser  from  carry- 
ing away  the  produce;  but  it  was,  apparently,  not 
thought  safe  to  leave  this  to  implication;  and,  ac- 
cordingly, sect.  1 1  contains  an  express  prohibition ;  and 
this  section,  further,  enables  the  purchaser  to  enter 
upon  the  farm  and  there  expend  the  produce,  which 
otherwise  he  could  not  do  without  committing  a  trespass. 

(a)  SB.^a  400. 
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[Cramptan  J.  It  looks  as  if  the  Legislature,  after  pro-  1854. 
Tiding  for  produce  taken  by  the  sheriflf,  thought  it  wilmot 
necessary  to  add  provisions  for  produce  taken  by  assig-  j^Jg^^ 
nees  of  any  kind]  Had  that  been  so,  the  enactments 
would  have  been  similar.  If  the  construction  on  the 
other  side  be  correct,  a  purchaser,  by  sample,  in  the 
market,  of  growing  crops  would  not  be  safe.  In  Bidgway 
T.  Lard  Strafford  (a)  a  landlord  was  held  liable  to  his 
tenant  in  damages  for  selling  distrained  hay  and  manure, 
subject  to  the  condition  of  its  being  consumed  on  the 
farm,  as  by  the  lease  between  the  two  it  ought  to  have 
been;  the  consequence  was  that,  owing  to  the  sale  having 
been  subjected  to  this  condition,  the  articles  sold  realized 
less  than  their  full  price.  Now,  had  sect  11  been  general, 
it  would  have  protected  this  sale,  inasmuch  as  an  uncon- 
ditional sale  would  have  been  illegal.  [Cromptan  J. 
That  section  does  not  appear  to  have  been  brought 
before  the  Court.]  The  statute  was  under  discussion ; 
sect  11  can  hardly  have  escaped  notice.  [Lord  Camp^ 
bell  C.  J.  How  do  you  get  rid  of  the  words  "  any" 
bill  of  sale,  and  "  any "  purchaser.]  They  are  meant 
•to  extend  the  provision  to  any  sale  whatever  of  produce 
taken  in  execution.  [Erk  J.  That  is  provided  for 
before.]     Not  as  to  the  acts  of  purchasers. 

Lord  Campbell  C.  J.  I  think  the  nonsuit  was  wrong. 
It  proceeded  on  the  ground  that  sect.  11  is  con6ned  to 
purchasers  of  what  has  been  taken  in  execution.  I  think 
it  is  not  so  confined.  The  title  and  preamble  do  indeed 
contemplate  only  sales  under  execution  :  and,  if  the 
words  of  sect  1 1  admitted  of  any  reasonable  doubt,  we 

(a)  ()  Exch.  404. 
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1854.        would  look  to  the  title  and  preamble,  and  endeavour  to 
WiLMOT      construe  the  enactments  consistently  with  them.     This 

j^Jss,  mode  of  construing  a  statute  has  been  resorted  to  in  the 
case  of  the  statute  limiting  the  time  for  commencing  suits 
in  Ecclesiastical  Courts  (a).  But,  though  the  Act  now 
before  us  is  a  bad — I  fear  I  must  add,  not  an  unfur — 
specimen  of  legislation,  we  cannot  get  rid  of  the  words. 
Mr.  Manisty  would  confine  them  to  sales  under  any  exe- 
cution ;  but  that  is  really  varying  the  language  of  sect.  11, 
which  must  be  enforced,  though  it  goes  far  beyond  the 
title  and  the  preamble :  it  comprehends  "any  bill  of  sale," 
and  "any  purchaser,"  and  is  not  even  confined  to  pur- 
chasers, for  it  comprehends  the  assignees  of  bankrupts 
and  insolvents.  How  then  can  we  confine  the  enact- 
ment to  sales  under  executions  ?  I  think,  therefore,  that 
the  Judge  was  wrong  in  holding  that  the  enactment 
was  so  confined.  We  are  not  bound  to  say  that 
the  plaintifi^*s  case  could  be  made  out ;  we  say  only 
that  his  case  was  not  defeated  by  this  objection.  I 
cannot  find  that  such  a  construction  has  been  upheld 
in  any  previous  case:  Ridgtoay  v.  Lord  Strafford {b) 
is  not  an  authority  on  the  construction  of  sect.  11;* 
that  section  was  not  brought  before  the  Court 

Erle  J.  (c).  I  also  am  of  opinion  that  this  nonsuit 
was  wrong.  The  question  is.  Whether  sect.  11  of  stat. 
56  Cr.  3.  c.  50.  gives  the  plaintiff  the  rights  for  which  he 
contends :  that  is,  whether  it  prohibits  the  purchaser  of 
a  tenant's  crop  of  hay  or  straw  on  the  fiirm  from  carry- 
ing it  off  the  farm  contrary  to  the  terms  of  the  lease. 
The  words  of  the  section  are  unqualified ;  they  pro- 

(a)  27  G.  3.  c.  44.     See  Fret  v.  Burgoyne,  5  B.  ^  C.  400. 

(6)  6  Exeh.  404.  (e)    mghtman  J.  had  left  the  Court. 
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hibit  any  purchaser  from  using  the  hajj  &c,  otherwise  1854. 
than  the  seller  could  have  used  it  No  doubt,  if  the  wilmot 
section  stood  by  itself,  the  prohibition  must  have  been  |^^^ 
construed  as  absolute.  But  it  is  suggested  that  the  statute 
professes  to  relate  altogether  to  goods  taken  under  execu- 
tion; and  Mr.  Manisty  goes  through  the  preceding 
clauses  which  apply  to  such  goods.  Then  he  says  that 
sect.  1 1  may  be  accounted  for  on  this  view ;  for  that  it  is 
inserted  for  the  purpose  of  preventing  the  purchaser  of 
the  stock,  sold  under  an  execution,  from  taking  it  off  the 
farm,  the  preceding  sections  controlling  only  the  acts  of 
the  sheriff.  At  first  I  thought  there  was  weight  in  this 
argument :  but  I  find  that  the  supposed  object  is  already 
secured  by  sect.  4 ;  for  the  sheriff,  by  sect.  3,  is  to  sell 
subject  to  the  agreement  between  landlord  and  tenant  or 
the  custom;  and  then  sect  4  enables  the  landlord  to 
recover  damages,  by  action  in  the  name  of  the  sheriff, 
for  the  breach  of  the  agreement  with  the  sheriff.  That, 
in  effect,  does  prohibit  the  purchaser  under  an  execution 
firom  carrying  off  the  stock  contrary  to  the  terms  of  the 
holding.  So  that,  unless  we  put  upon  sect  1 1  the  plain 
construction  resulting  from  its  language,  we  give  it  no 
operation.  It  prohibits  the  party  who  purchases  farming 
stock,  being  on  the  land,  firom  using  it  contrary  to  the 
terms  of  the  letting.  I  may  remark  that  this  sort  of 
purchase  is  peculiar;  scarcely  any  one  would  make  it 
without  inquiring  why  the  stock  was  sold  on  the  land. 

Cboicpton  J.     The  case  is  clearly  within  the  11th 
section. 

Appeal  allowed. 
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Friday, 
April  28th. 


James  OToole  against  Edward  Francis 

BUOWNB. 


©..being  then  "PJECTMENT  for    dwelling    house    and    land    in 

possessed  of        JLJ 
personaltj 
only,  by  will 
executed  in 
1849,  af^er 
bequests  of 
money  and 
chattels, 
added:  «<a]l 
the  rest,  resi- 
due and  re- 
mainder of  my 
goods,  chattels,  wiU  in  writing,  dated  10th  November  1849j  duly  signed 

esuteand     '   AQ^  attested  as  required   to  give  validity  to  a  testa- 

nature'or  kind*  Dientary  disposition.     By  the  will,  he  gave  to  a  sister 

hTrltntefoU      ^^^5    to  a  brother  his  share   in  a  ship;  to   mWam 

^^'*"hed**l'       Thompson^   an   executor  and  trustee  after  mentioned, 

200/. ;   to   Edward  Francis  Browne^  also  an  executor 


Cheshire.  Defendant  appeared  as  owner.  By 
order  of  Coleridge  J.,  and  by  consent,  the  parties,  without 
proceeding  to  trial,  stated  the  facts  for  the  opinion  of 
this  Court,  upon  a  case  which  was  substantially  as 
follows. 

John  G'TooUf'lhe  testator  after  mentioned,  made  his 


give  and  be- 
queath unto** 
J9.  and  r., 
executors  of 
the  will,  "to 
hold  to  thero, 
the  said  B. 
and  T.,  their 
executors, 
administrators 
and  assigns,**, 
upon  trust  to 
'*  sell  and  dis- 
pose thereof,*' 
and  call  in  and 
receive  all 
debts,  **  and 
place  the 
moneys  arising  hj  such  sale  or  disposal  ** 


and  trustee  after  mentioned,  100/.  ^*Also  I  give  and 
bequeath  unto  my  beloved  wife,  Eliza  G'Toohy  all  my 
plate,  linen,  china,  household  goods  and  furniture.  All 
the  rest,  residue  and  remainder  of  my  goods,  chattels^ 
stock  in  trade,  estate  and  effects,  of  what  nature  or 
kind  soever,  not  hereinbefore  given  or  bequeathed, 
I  give  and  bequeath  unto  the  said  Edward  Francis 
Browne^  oP  &c.,   "and   William   Thompson^  oP  &c.: 


upon  Government  or  other  security,  receive  the 

widowhood; 

»  main- 

Icome 

of  age,  to  divide  the  said  residue  and  the  interest  equally  among  the  children. 

After  the  execution  of  the  will,  O.  purchased  land. 

Held  that,  under  stat.  7  fF.  4  &  1  Vict,  e.  26.  u.  3.,  24.,  such  land  passed  by  the 

residuary  clause. 


ing  bv  I 
interest  and  dividends,  and  pay  the  same  to  testator's  wife  for  life  during  her  widowh 
and,  if  she  died  or  married  again,  to  apply  the  same,  or  a  suflBcient  part  thereof,  to  the  n 
tenance  of  his  children  till  they  should  come  of  age :  and,  when  the  youngest  should  < 

chih" 
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To  hold  to  them,  the  said  E.  F.  Browne  and  W.  1854. 
Thompson^  their  execators,  administrators  and  assigns,  ~~o»Toole 
upon  this  special  trust  and  confidence  nevertheless,  beownji. 
that  is  to  say,  that  they,  my  said  trustees,  or  the 
survivor  of  them,  do  and  shall,  as  soon  as  convenient 
after  my  death,  sell  and  dispose  thereof,  and  call  in  and 
receive  all  such  debts,  sum  or  sums  of  money,  as  shall 
be  due  or  owing  to  me  at  the  time  of  my  death,  and 
place  the  moneys  arising  by  such  sale  or  disposal  upon 
Government  or  other  good  and  sufficient  security,  in 
their  own  names,  and  in  such  manner  as  they  shall  .think 
proper ;  and  also  in  trust  that  they  do  and  shall  receive 
the  interest  and  dividends  thereof,  from  time  to  time, 
as  the  same  shall  become  payable,  and  pay  the  same 
unto  my  beloved  wife,  Eliza  O^Toole^  during  her  life- 
time, and  as  long  as  she  remains  my  widow;  and,  in  case 
my  said  wife  either  die  or  marry  again,  then  in  trust 
that  they  shall  pay,  apply  and  dispose  of  the  same  afore- 
said interest  and  dividends  of  such  moneys,  or  a 
sufficient  part  thereof  for  and  towards  the  sole  main- 
tenance, education  and  support  of  my  children  now 
living,  or  any  other  child  or  children  that  my  said  wife 
may  be  enceinte  with  at  the  time  of  my  death,  until  my 
said  children  shall  severally  and  respectively  attain  their 
said  ages  of  twenty  one  years ;  and,  when  the  youngest 
of  my  children  shall  have  attained  his  or  her  age  of 
twenty  one  years,  in  trust  to  pay,  assign,  transfer  and 
convey  all  the  said  residue  of  my  estate  and  effects,  with 
the  interest,  dividends  and  produce  thereof,  equally 
unto  and  amongst  all  my  said  children  then  living." 
Direction  that  neither  trustee  should  be  liable  for  losses, 
nor  answerable  except  for  his  own  acts ;  and  that  the 
trustees  should    reimburse   themselves  the    reasonable 
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1854.  costs,  &C.  of  executing  the  will  and  trusts.  '^And, 
O'TooiE  l*^rty>  I  do  hereby  nominate,  constitute  and  appoint  my 
Browne.  ^^  trustees,  the  said  E.  F.  Broume  and  W.  Thompfonj 
executors  of  this  my  will  and  testament'' 

At  the  time  of  the  execution  of  the  will,  the  children 
of  the  testator  then  living  were  the  plaintiiF  James 
O"  Toole,  Mary  Elizabeth  &  Toole,  Joseph  O' Toole,  and 
Margaret  G* Toole:  and  there  is  also  another  child  of 
the  testator  now  living,  viz.  Mary- Alice  O^ Toole,  who 
was  bom  since  the  date  of  the  will. 

W.  Thompson,  one  of  the  executors  and  trustees,  died 
on  10th  October  1852.  Mr.  Browne,  the  other  executor 
and  trustee,  is  the  defendant  hereto. 

The  testator  died  on  30th  January  1853,  without 
having  revoked  or  altered  his  will,  leaving  the  said 
EUza  G"  Toole,  his  widow,  and  the  several  children  above 
named. 

The  plaintiff,  James  O*  Toole,  is  the  eldest  son  and 
heir  at  law  of  the  testator. 

The  will  was  duly  proved  by  Browne  on  15th  Febru-- 
ary  1853 ;  and  he  has  accepted  the  trusts  thereof. 

The  testator,  at  the  time  of  the  date  and  execution 
of  his  will,  was  not  possessed  of  any  real  estate  or 
interest  in  any  real  or  chattel  real  property  whatsoever: 
but,  subsequently  to  the  making  of  his  will,  he  pur- 
chased in  fee  simple  the  plot  of  land  sought  to  be 
recovered  in  the  present  action ;  and  the  same  was  con- 
veyed to  him  by  indenture  bearing  date  12th  March 
1850,  and  was  thereby  conveyed  to  the  ordinary  uses 
to  bar  dower,  for  the  benefit  of  the  testator.  He  after- 
wards erected  a  residence  on  the  land,  with  necessary 
offices,  &c.,  and  resided  therein  down  to  and  at  the 
time  of  his  death. 
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The    question   for  the  opinion    of  the    Couft   is:        1854. 
Whether  the  plaintiff,  the  heir  at  law  of  the  testator,     o'Toolb 
is  entitled  to  the  premises,  as  not  being  comprised  in     beownb. 
the  disposition  made  by  the  will.     If  the  Court  shall  be 
of  opinion  that  the  plaintiff  is  so  entitled,  judgment  is  to 
be  entered  for  him ;  otherwise  for  the  defendant 

The  case  was  now  argued  (a). 

C.  Milward,  for  the  plaintiff.  The  real  property  did 
not  pass  under  the  word  "  estate."  That  word,  if  the 
will  contained  nothing  to  lead  to  a  contrary  construction, 
might  be  held  to  pass  realty;  but  the  whole  will  indicates 
that  the  testator  had  no  notion  of  bequeathing  real  pro- 
perty. [Lord  Campbell  C.  J.  Perhaps  not,  at  the  time 
of  his  executing  the  will.  But  he  purchased  the  real 
property  afterwards.]  That  brings  the  question  to  the 
effect  of  Stat.  7  ^  4  &  1  Vict.  c.  26.  ss.  3.,  24.  Sect 
3  extends  the  power  of  devising  to  such  *'real  and  per* 
sonal  estate,  as  the  testator  may  be  entitled  to  at  the  time 
of  death,  notwithstanding  that  he  may  become  entided 
to  the  same  subsequently  to  the  execution  of  his  will." 
Sect  24  enacts  that,  as  to  both  realty  and  personalty, 
the  will  shall  be  construed  **  to  speak  and  take  effect  as 
if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will."  It  will  be  contended,  on  the  other  side,  that 
the  word  ^*  estate,"  in  a  will  executed  after  the  testator 
had  acquired  the  real  property,  would  have  passed  such 
realty.  But  there  is  nothing  in  the  statute  to  alter  the 
inference  as  to  the  meaning  of  the  words  used ;  and  the 

(«)  B«for«  Lord  Campbtn  C.  J.,  WighimaM,  Erh  and  Ctomplon  Jt 
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1854.  question  mast  still  be  what  was  passing  in  the  testator's 
OTooLB  ™^od  *^  the  time  he  framed  the  will.  [Lord  Campbell 
Baownb.  ^'  ^'  Surely  that  cannot  be  the  canon  now.]  The  whole 
will  must  still  be  looked  to.  The  word  "  estate  "  occurs 
together  with  words  indicative  only  of  personalty.  In 
Doe  denu  Haw  t.  Earles  (a)  it  was  held  that  the  words 
**  all  my  effects,"  and  «  other  effects  at  this  time  in  my 
possession,  or  that  hereafter  become  my  property,**  did 
not  pasQ  a  remainder  in  fee,  where  the  words  were  used 
in  the  will  in  connection  with  other  words  applicable 
merely  to  personal  property.  In  UAlmaine  v.  MoUUy  (i) 
Kindersley  V.  C*  held  the  particular  words,  in  the  will 
there  under  discussion,  not  to  be  sufficient  to  controul 
the  effect  of  the  words  "residue  of  my  estate  and  effects.** 
The  enactment  in  sect  24  is  controuled  by  the  words 
"  unless  a  contrary  intention  shall  appear  by  the  will.'* 
There  is  nothing  here  to  shew  that  the  testator  intended 
to  dispose  of  all  that  he  possessed.  [Lord  Campbell  C.  J. 
He  did  dispose  of  all  that  he  possessed  at  the  time  of  his  . 
making  the  will.]  He  laid  out  money  afterwards  in  the 
purchase  of  land.  In  Hogan  lessee  of  WalUs  v.  Jackson  {c\ 
where  the  words  "  all  the  remainder  and  residue  of  all 
the  effects  both  real  and  personal,  which  I  shall  die  pos- 
sessed of,**  were  held  ta  pass  real  property,  they  were 
preceded  by  the  words  "as  to  my  worldly  substance,'' 
upon  which  much  stress  was  laid,  as  was  pointed  out, 
from  the  Bench,  in  Sanderson  v.  Dobson  {d)  in  the  Court 
of  Common  Pleas.      Here   the  residue  is  that  which 

(a)  15  Af.  ^  FT.  450.    See  erraU  to  that  Tolome. 

(b)  1  Drewr,  629. 

(c)  1  Cowp,  299.,  in  R.  B.,  reversing  a  judgment  of  K.  B.  in  Irtiand. 
Judgment  of  K.  B.  in  England  aiBrmed  in  Dom.  Proc.,  Jaektont.  Hogan, 
3  Bro,  P.  C.  388  (2d  ed.). 

(<0  7  Com.  B,  81.  87. 
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remains  after  certain  personalty  only  is  disposed  of,  a        1854. 
circumstance  which,  in  Marhant  v.  Twisden  (a),  was  con-      o»toolb 
sidered  to  limit  the  words  "residue  of  my  estate  and      brownk. 
chattels,  real  and  personal,*'  to  personalty ;  though  pos- 
sibly that  case  goes  beyond  the  principles  recognized  in 
4nore   modern  authorities.     Still  the  words  which  are 
associated  with  the  words  in  question  are  to  be  looked  to. 
It  is  to  be  observed,  further,  that  here  the  word  "  devise," 
which  properly  appertains  to  realty,  does  not  occur :  the 
words  are    "give  and  bequeath,"    which  are  correctly 
applicable  to  personalty  only.     The  gift  is  to  the  execu- 
tors, habendum  to  them,  their  "executors,  administrators 
and  assigns;"  and  this,  though  not  a  circumstance  suflScient 
to  justify  a  contravention  of  an  intent  clearly  appearing 
elsewhere,  is  at  any  rate  of  importance  as  [an  element 
in  ascertaining  the  intent     [Lord  Campbell  C.  J.     But 
observe:    the  executors   are  to    sell;   and  there  is  no 
beneficial  interest  given  to  them.     Wighiman  J.     Must 
wc  not  understand  the  testator  as  intending  to  dispose  of 
all  he  should  have  at  the  time  of  his  death  ?]     All  of  a 
certain  character.     [Wightman  J.     Suppose  he  had  used 
the  words  "  all  the  estate  and  effects  I  shall  be  possessed 
of  at  the  time  of  my  death : "  and  does  not  the  statute 
incorporate  the  effect  of  such  words?]     In  Doe  dem. 
Bunny  v.  SatU  (b)  the  bequest  was,  to  the  sole  executrix, 
of  "  all  my  stock  in  trade,  household  goods,  wearing  ap- 
parel, ready  moneys,  securities  for  money,  and  every  other 
thilig,  my  property,  of  what  nature  or  kind  soever,  to 
and  for  her  proper  use  and  disposal,"  subject  to  debts  and 
funeral  expenses :  this  was  held  not  to  pass  land.     The 
judgment  there  reviews  many  of  the  preceding  cases ; 

^o)  Giib.  &V  Ca.  30.  (b)  7  Taunt.  79. 

VOL.  III.  2  p  E.  &  a 
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1854.  but  it  does  not  notice  a  very  important  one,  Doe  dem. 
OTooLE  Spearing  v.  £uckner  (a),  where  the  introductory  words 
Browns  ^^  ^^^  bequest  were  "  as  to  my  estate  and  effects  both 
real  and  personal ;  **  and  then,  after  some  bequests 
of  personalty,  the  will  proceeded  thus :  "  and  also  all 
the  rest  residue  and  remainder  of  my  estate  and  effects 
of  any  and  what  nature  or  kind  soever  or  wheresoever, 
I  give  and  bequeath  the  same"  to  C.  B.  and  J.  IL, 
*'  their  executors  or  administrators  in  trust  and  that  they 
shall  from  time  to  time  add  the  interest  thereof  to  the 
principal,  so  as  to  accumulate"  &c.,  going  on  to  direct 
how  ''the  said  residue"  should  be  paid:  and  this  was 
held  not  sufficient  to  disinherit  the  heir.  WooUam  v. 
Kenworthy  {b)  is  another  instance  of  the  effect  of  the 
word  "  estate"  being  controuled  by  other  words  indica- 
ting an  intention  to  confine  the  bequest  to  personalty. 
In  1  Jarman  On  fVUls,  chapter  xxii.,  p.  657  &a,  the 
cases  are  collected.  Bebb  v.  Pencyre  (r)  is  one  of  the 
strongest,  because  there  the  words  ''rest  and  residue" 
were  preceded  by  a  devise  of  certain  land,  and  yet  were 
confined  to  personalty.  ^Fhe  authority  most  adverse  to 
the  heir  at  law  is  Doe  dem.  Evans  v.  Evans  (d).  There 
a  testator,  holding  land  to  him  and  his  heirs  pur  auter 
vie,  after  bequeathing  certain  sums  of  money,  went  on : 
"  Also  I  give,  bequeath,  and  devise  unto  my  beloved 
wife,  Ann  Evans,  all  my  money,  securities  for  money, 
goods,  chattels,  and  estate  and  effects,  of  what  nature  or 
kind  soever,  and  wheresoever  the  same  may  or  shall  be 
at  the  time  of  my  death :"  and  the  wife  was  made  sole 
executrix.  It  was  held  that  the  land  passed  to  her. 
But  the  judgment  is  very  short,  and  can  hardly  be 

(a)  6  T.  R,  610.  (h)  9  Ve*.  137. 

(O  1 !  Satt,  160.  {d}  9A,^B.  719. 
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considered  as  satisfactory:  it  merely  relies  on  two  casesj        1854. 
and  on  the  circumstance  that  the  words  which  accom-      o'Toole 
panied  "  estate"  might  be  satisfied  by  reference  to   the      beownb. 
personal  property.     The  will  discussed  in  the  case  of 
Sanderson  v.  Dobsan  was  before  the  Court  of  Exche- 
quer (a),  the  Rolls  (Lord  Langdale)  {b)  and,  lastly,  the 
Court  of  Common  Pleas  (c).     The  bequest  there  was  of 
''all  the  rest  of  my  household  furniture,  books,"  &c., 
"goods,  chattels,  estate,  and  effects  of  what  nature  or 
kind  soever,"  to  the  executors,  their  executors,  admi- 
nistrators and  assigns,  in  trust  ''to  sell  and  dispose  of 
the  same,"  and  apply  the  money  in  payment  of  debts 
and  a  legacy  after  mentioned,  and  pay  the  overplus  to 
testator's  sisters.     The  Court  of  Exchequer  held  that 
no  land  passed  under  the  residuary  clauses;   but  the 
Court  of  Common  Pleas  held  that  land  did  pass,  pro- 
bably on  the  authority  of  The  Mayor  of  Hamilton  ▼• 
Hod$don{dy    But,  in  the  case  last  mentioned,  there  was 
not  enough  to  controul  the  words  "  all  the  remainder 
of  my  estate," 

Mettish,  contra.  The  word  "estate"  prim&  facie 
includes  land.  [Lord  Campbell  C.  J.  You  need  not 
argae  that  point]  Then  the  burthen  of  aiguroent  is 
on  the  party  seeking  to  controul  the  effect  of  the  word. 
The  leading  case  now  must  be  considered  to  be  The 
Mayor  of  Hamilton  v.  Hodsdon  (cf).  There  the  early 
cases,  upon  which  most  reliance  has  been  placed  on  the 

(a)  Sanderton  ▼.  Dobsan,  1  Exeh,  141. 
(6)  SandtrMfn  ▼.  Dobaon,  10  Btav.  478. 
(c)  Sandenon  ▼.  Dobson,  7  Com.  B.  B\, 
(rf)  6  Moon'9  P.  C.  a  76. 
2    P   2 
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1854.  other  side^  are  treated  as  no  longer  law.  Nothing  in 
O'TooLK  this  will  suggests  an  intention  which  can  controul  the 
Browne.  expression.  The  scheme  of  the  will  is  very  simple. 
First  there  are  some  pecuniary  legacies;  and  then 
follows  the  devise  in  question,  which  is  in  the  most 
general  terms;  and  the  trusts  are  for  sale,  and  an 
investment  of  the  produce  for  the  benefit  of  the 
wife  and  children.  That  trust  is  applicable  indifferently 
to  realty  and  personalty :  and,  as  the  money  is  finally 
to  be  divided  equally  among  the  children,  the  inference 
is  that  there  was  no  intention  to  leave  any  real  estate 
undisposed  of.  It  is  argued  that  the  word  *' estate** 
occurs  in  juzta-position  with  words  relating  to  personalty: 
but  the  fair  interpretation  is  that  the  word  "estate"  was 
added  in  order  to  make  that  a  general  devise  which 
otherwise  might  have  been  restricted  to  personalty ; 
TtUey  V.  Simpson  (a),  Janffsma  v.  Jongsma  (ft),  which 
are  the  two  cases  acted  on  in  Doe  dan.  Evans  v. 
Evans  (c),  where  this  principle  was  the  ground  of  the 
decision.  [Lord  Campbell  C.  J.  Certainly  that  ground 
of  decision  is  emphatically  disclosed  in  the  judgment.] 
The  judgment  is,  it  is  true,  brief;  but  the  reason  of 
that  is  that  the  principle  was  supposed  to  be  incon- 
troVertibly  settled.  There  is  more  weight  in  the  circum- 
stance of  the  habendum  here  being  to  the  executors, 
their  executors  and  administrators.  [Lord  Campbell 
C.  J.  That  would  be  a  very  strong  argument  against 
you,  if  the  interest  devised  were  beneficial:  but  here  it 
is  only  a  devise  in  trust  for  sale.]     That  is  the  answer. 


(a)  Note  (6)  to  Fidcher  y.  SmiUm,  2  T.  R.  659. 

(6)  1  Cox,  362.  (c)  9A.^E,  719. 
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EvcD  where  the  interest  is  beneficial,  such  an  habendum  1854. 
cannot  controul  plain  words;  WilUam  dem,  Hughes  v.  o*Toolb 
Thomas  (a).  The  circumstance  is  not  very  strong,  nor  drownb. 
is  it  ahogether  to  be  rejected  in  construing  the  will;  Dae 
dem.  HurreU  v.  HurreU  (ft),  In  re  King's  Mortgage  (c). 
So  in  Stokes  v.  Salomons  (d)  words  indicating  an  intention 
that  the  property  devised  should  be  treated  as  personalty 
were  held  not  to  controul  the  word  **  estate  and  effects." 
But,  further,  it  may  be  argued  that  the  Legislature 
meant,  by  the  provisions  of  staL  7  fF.^&l  Vict  c.  26., 
to  do  away  with  the  distinction  between  personalty  and 
realty.  Before  that  statute,  after  acquired  personalty 
passed  by  will :  now  sects.  3  and  24  put  after  acquired 
realty  on  the  same  footing.  D^Abnaine  v,  Maseley(e) 
resembles  this  case  very  closely;  and  the  judgment  there 
furnishes  an  answer  to  most  of  the  argument  on  the  other 
side.  There  was  in  that  case  a  distinction  between  the 
different  trusts,  which  is  not  to  be  found  here,  and  which 
might  to  a  certain  extent  have  suggested  an  argument  that 
the  realty  and  personalty  were  not  comprehended  in  the 
same  general  intention.  In  Saumarez  v.  Saumarez  (g) 
realty  was  held  to  pass  by  the  words  <<  residue  of  the 
property  which  I  may  leave  at  my  death  :**  and  the  Lord 
Chancellor  (Lord  Cottenham)  said,  in  reference  to  ex- 
pressions and  directions  in  the  will,  which  had  been 
insisted  upon  as  negativing  the  intention  to  pass  the 
realty:  ''In  considering  gifts  of  residue,  whether  of 
real  or  of  personal  estate,  it  is  not  necessary  to  ascertain ' 
whether  the  testator  had  any  particular  property  in  con- 

(a)  12  Sasi,  141.  (»)  b  B.  ^  Aid.  18. 

{e)  5DsG.^  S,  644.  (<f)  »  Hart.lh. 

(e)  I  Drtwr.  (J29.  («i)  4  M^i  ^-  C  331. 
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18o4.  templatioQ  at  the  moment  Indeed,  such  gifts  may  be 
O'TooLE  introduced  to  guard  against  the  testator  having  overlooked 
BftowNE  ^ome  property  or  interest  in  the  gifts  particularly  de- 
scribed. If  he  meant  to  give  the  residue  of  his  property, 
be  it  what  it  may,  it  is  immaterial  whether  he  did  or  did 
not  know  what  would  be  included  in  it;  and  if  so,  it 
cannot  make  any  difference  that  such  ignorance  is  mani- 
fested upon  the  face  of  the  will,  unless  the  expressions 
manifesting  it  are  sufficient  to  prove  that  the  testator  did 
not  intend  to  use  the  w*ords  of  gift  in  their  ordinary, 
extended,  and  technical  sense,"  The  only  modem  case 
adverse  to  the  executors  is  the  decision  in  the  Court  of 
Exchequer  of  Sanderson  v.  Dobson  (a).  The  ground  of 
decision  there  was  that  the  whole  of  the  personalty 
could  not  be  included  under  the  word,  and  therefore, 
a  fortiori,  not  the  realty.  That  reason  is  inapplicable  in 
the  present  case.  Further,  Lord  Langdak  (4)  pointed 
out  that  the  attention  of  the  Court  of  Exchequer  had 
not  been  drawn  to  the  words  of  exception ;  and,  upon 
the  case  afterwards  going  to  the  Court  of  Common 
Fleas,  the  decision  was  the  other  way  (c). 

C.  MUwardi  in  reply.  In  the  cases  relied  upon  on 
the  other  side,  as  to  the  word  **  estate,"  it  is  the  leading 
•  word,  and  not,  as  here,  a  word  used  indiscriminately 
with  words  signifying  personalty.  In  Saunmrez  v. 
Saumarez  (d)  the  words  were  "  residue  of  the  pro- 
perty." 

Cur,  adv.  vulL 

(a)  1  Exeh.  141. 

(b)  SandenoH  ▼.  DabtoH,  10  Beav  478.  483. 
(e)  Sanderum  ▼.  Dobton,  7  Ckm.  B.  81. 

id)  4  Myl  $•  C.  331. 
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Lord  Campbell  C.  J.,  on  a  later  day  in  this  Term        1854. 
{May  3d),  delivered  the  judgment  of  the  Court  O'Toole 

We  are  of  opinion  that,  under  the  Wills  Act,  7  Wl  ^      Brownb. 
&  1  VicL  c.  26.,  the  defendant  is  entided  to  our  judg- 
ment. 

We  consider  it  right  to  observe,  however,  that  his 
counsel  in  the  argument  attempted  to  ascribe  an 
operation  to  this  Act  which  we  do  not  think  it  was 
intended  to  have,  in  contending  that  its  policy  was  to 
destroy  the  dbtinction  between  real  and  personal  pro- 
perty. Looking  to  the  language  employed  by  the 
Legislature,  we  think  that,  unless  where  the  statute 
contains  an  express  enactment  to  alter  the  effect  of 
words  in  a  will,  they  are  still  to  have  exactly  the  same 
operation  as  before  the  Act  passed. 

In  this  case,  we  are  to  regard  only  the  24th  section 
of  the  Act,  which  enacts  '*  that  every  will  shall  be  con- 
strued, with  reference  to  the  real  estate  and  personal 
estate  comprbed  in  it,  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the 
will."  We  are,  therefore,  to  consider  what  would  be 
the  proper  construction  of  the  will  of  John  O'Toole, 
assuming  it  to  be  executed  immediately  before  his  death, 
and  whether,  regard  being  had  to  the  time  when  it  was 
executed,  any  thing  appears  in  the  will  shewing  that  by 
this  construction  the  intention  of  the  testator  would  be 
contravened. 

Before  the  Wills'  Act  passed,  if  the  testator,  at  the 
time  of  making  his  will,  had  been  seized  in  fee  simple 
of  the  land  sought  to  be  recovered  in  this  ejectment, 
would  the  land  have  passed  by  the  will?  We  are  of 
opinion  that  it  would.     The  rule  is  well  settled  by  Doe 
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1854.       dem.  Evans  v.  Evans  {a\  The  Mayor  of  HamiUan  x. 
OTooLE      Hodsdon  (i),  and  a  long  train  of  decisions,  which  it  is 
BaowNF.      unnecessary  to  enumerate,  that  the  word  "  estate"  in  a 
will  is  sufficient  to  cany  real  as  well  as  personal  estate, 
and  that  this  force  is  to  be  given  to  it  unless  something 
appears  upon  the  will  to  shew  that  it  was  used  in  a  less 
extensive  signification.     Here  the  testator,  after  leaving 
several  legacies,  pecuniary  and  specific,  uses  these  words : 
''all  the  rest,  residue  and  remainder  of  my  goods,  chat- 
tels, stock  in  trade,  estate  and  effects  of  what  nature  or 
kind  soever,  not  hereinbefore  given   or  bequeathed,  I 
give  and  bequeath  unto  the  saxA  Edward  Francis  Browne^ 
"  and  WilUam  Thompson,''  *'  to  hold  to  them,"  «  their 
executors,  administrators  and  assigns,  upon  this  special 
trust  and  confidence"  &c. ;  the  trusts  being  all  such  as 
would  be  applicable  to  real  as  well  as. personal  estate. 
Although  there   be  no  introductory   words  intimating 
expressly  an  intention  to  dispose  of  the  whole  of  his 
property  real  and  personal,  is  there  any  thing  to  shew 
that  he  meant  to  die  intestate  as  to  real  estate,  if  he 
had  any  ? 

Reliance  was  placed  upon  the  absence  of  the  word 
''  devise,"  which  is  technically  applicable  to  real  estate : 
but  the  words  <<give  and  bequeath"  are  quite  sufficient. 
More  stress  was  placed  upon  the  residuary  clause 
beginning  the  enumeration  of  the  property  to  be  dis- 
posed of  with  *'  goods,  chattels,  stock  in  trade ;"  the 
argument  being  that  the  general  words  which  follow 
must  be  confined  to  property  ejusdem  generis.  But, 
according  to  the  current  of  authorities,  the  effect  of  the 
word  **  estate"  is  not  restrained  merely  by  this  collocation ; 

H  9  A.^E.lX'y.  (6)  6  Moort's  P.  C.  C  76. 
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and  any  presumption  that  the  general  words  are  used  in       1854. 
a  restricted  sense  is  rebutted  by  the  words  which  follow,     ctoole 
"  of  what  nature  or  hind  soever^  not  hereinbefore  given     bbowke. 
or  bequeathed." 

The  only  other  circumstance  relied  upon  for  the  heir 
at  law  was,  that  the  limitation  is  to  Browne  and  Thompson, 
**  their  executors,  administrators  and  assigns."  Some 
weight  might  have  been  given  to  this  objection,  if  the 
intention  had  been  that  Browne  and  Thompson  were  to 
take  a  beneficial  interest  in  the  subject  matter  left  to 
them;  for  real  estate  could  not  by  such  a  limitation 
vest  in  executors.  But  Browne  and  Thompson  are 
mere  trustees  to  sell  and  divide  the  proceeds  among 
the  different  objects  of  the  testator's  bounty:  and,  to 
empower  them  to  do  this  with  respect  to  real  estate,  the 
words  of  the  will  are  amply  sufficient. 

It  may  be  further  observed  that  the  trusts  of  the  will 
indicate  an  intention  that  no  preference  was  to  be  given 
to  the  testator's  eldest  son,  a!id  that  all  his  children  were 
to  be  put  upon  equal  footing  in  the  division  of  his 
property.  Supposing  that  he  had  been  seized  of  real 
estate  when  he  made  his  will,  there  appear  to  be  words 
in  the  will  indicating  a  clear  intention  that  his  eldest 
son  should  not  inherit  it,  but  should  only  take  an  equal 
portion  of  the  proceeds  with  the  other  children. 

Out  of  respect  to  the  Court  of  Exchequer,  we  ought 
to  say  that  we  have  not  overlooked  their  decision  in 
Sanderson  v.  Dobson  (a).  But  the  Lord  Chief  Baron, 
in  delivering  the  judgment  of  the  Court,  says:  "The 
ground  on  which  we  mainly  rely  is,  that  fix)m  the  con- 
text it  appears  certain  that  the  word  *  estate'  was  not 

(a)   I  Exeh.  141. 
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1854.  meant  to  include  all  the  personal  estate,  and  therefore 
OTooLB  ^^^  principle  on  which  the  word  is  held  to  include  real 
Bbownk.  P'^P^rty,  namely,  the  absolute  generality  of  the  expres- 
sion, fails."  That  ratio  decidendi  would  not  apply  in 
the  present  case,  in  which  the  words  of  the  will  are 
admitted  to  be  sufficient  to  carry  the  whole  of  the 
personalty.  At  any  rate,  the  effect  of  that  decision 
must  be  considered  as  neutralized  by  the  subsequent 
unanimous  decision  of  the  Court  of  Common  Pleas  on 
the  same  will  (a),  holding  that  the  real  estate  passed 
by  it 

Such  being  the  right  construction  of  the  will,  sup- 
posing the  will  to  have  been  executed  immediately 
before  the  death  of  the  testator,  nothing  has  been 
pointed  out  to  us,  or  can  be  found  as  appearing  by  the 
will,  to  shew  a  contrary  intention,  regard  being  had  to 
the  fact  that  in  truth  the  will  was  executed  on  the  lOth 
o{  November  1849,  when  the  testator  had  not  purchased 
the  land  sought  to  be  recovered. ' 

We  are  therefore  bound  to  give  judgment  for  the 
defendant 

Judgment  for  defendant 

(a)  Sanderiom  ▼.  Dobtom,  7  Com,  B,  B\. 
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1851. 


The  Queen  against  the  Inhabitants  of  Bucknell.  Saturday, 

^  April  29th. 

/^N  appeal  against  an  ord^r  of  two  justices  for  the  Tiro  justices 

removal  of  Richard  Watts  and  Elizabeth  his  wife,  for  the  removAl 
with  their  three  children,  from  the  parish  of  Knighton  ^^ mt£e^' 
in  Radnorshire,   to   the  parish  of  Bucknell   in   Shrop-  JbtTIhepaJ^r 
shire,  the  Sessions  confirmed  the  order,  subject  to  a  ^"cb"***' 
case.  ***«"  to  *^« 

removing 

The  case  set  out  the  order  of  removal.     The  only  parish  "in 

respect  of 

part,  the  words  of  which  are  material  to  the  pomts  dis-  rehefmade 
cussed,  was  the  recital  of  the  complaint  that  the  paupers,  sickness  or 
being   inhabiting    in    the  parish   of  Knighton,  *^  have  qq  appeal,  the 
become  and  are  now  actually  chargeable  thereto,  and  ^^^^' 
now  receiving  relief  therefrom,  not  having  resided  in  the  ^^*^^J*^ 
said  parish  for  five  years  next  before  the  application  for  Btating 

*  "*  **  (amongst  other 

this  warrant  of  removal,  and  not  having  gained  a  legal  things)  that 
settlement  there,  nor  having  produced  any  certificate  afflicted  with 

incurable 

acknowledging  them  to  be  settled  elsewhere,  and  not  blindness, 
having  become  chargeable  thereto  in  respect  of  relief  ^oaTuid  * 
made  necessary  by  sickness  or  accident.     We  upon  due  ^Jm  of°Ss 
proof  of  the  premises  do  adjudge  the  same  to  be  true."  ^**^f^'jjj;^ 
The  case  then  set  out  a  copy  of  the  notice  of  charge-  kindness  was 

'^''  ^       ^  °       sickness  withm 

ability  and  grounds  of  removal,  a  copy  of  the  examinations,  the  meaning 
a  copy  of  the  notice  of  appeal,  and  a  copy  of  the  grounds  Fid.  c.  66. 
of  appeal     Those  parts  of  those  documents  material  to  the  justices  not 
the  questions  are  stated  sufficiently  in  the  subsequent  in  The  warrant 
part  of  the  case,  which  was  as  follows.  saSsfie^tha^t'* 

the  sickness 
would  produce 
permanent  disability,  the  warrant  was  bad.    And  this  Court  quuhcd  the  order  accordingly. 
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1854.  "  The  statement  in  writing  of  the  grounds  of  removal. 

The  QuEEM  ^"^y  served  upon  the  appellants  with  a  notice  of  charge- 
7-  .  ability  and  a  copy  of  the  said  order  appealed  against,  in 
BucKNELL.  80  far  as  the  said  statement  related  to  the  ground  of  set- 
tlement relied  upon  by  the  respondents,>stated  as  follows. 
'  That  the  said  pauper  Richard  Watts  has  gained  a  set- 
tlement in  your  parish  of  BucknelU  by  one  of  the  means 
stated  in  his  examination  taken  by  the  removing  magis- 
trates, and  that  his  settlement  in  your  parish  of  BuckneU, 
by  one  of  such  means  or  otherwise,  has  been  acknow- 
ledgedj  since  the  year  1847,  by  relief  given  to  himself, 
his  wife  and  children  by  your  said  parish  of  Bucknell, 
whilst  he  and  they  have  been  residing  in  that  parish, 
and  also  in  the  parish  of  Knighton  since  the  month  of 
May  1851/  The  examination  referred  to  in  the  grounds 
of  removal,  or  a  copy  of  it,  was  not  sent  with  the  order 
and  grounds  of  removal  to  the  appellants;  but  a  copy  of 
the  examination  was  applied  for,  and  sent  to  and  received 
by  the  appellants  on  the  29th  day  of  April  1853.  The 
examination  stated  that  the  said  Richard  Watts  was  48 
years  of  age,  and  was  bom,  as  he  had  heard  and  believed, 
at  Watts^a  old  house  in  the  said  parish  of  Buckriell  in  the 
county  of  Salop,  It  also  stated  a  hiring  and  service,  in 
the  said  parish  of  Bucknell,  by  the  said  Richard  Watts 
when  about  15  years  of  age,  so  as,  if  proved,  to  confer 
a  settlement;  and  it  also  stated  certain  relief  given  by 
the  appellants  to  the  pauper,  whilst  he  was  residing  in 
the  respondent's  parish. 

''The  respondents  at  the  hearing  proved  a  birth  setde- 
ment  of  the  pauper  Richard  Watts  in  the  appellant 
parish :  and  thereupon  it  was  objected,  on  the  part  of  the 
appellants,  that,  as  the  statement  in  writing  of  the 
grounds  of  removal  did  not  in  any  way  set  forth    the 
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settlement  relied  upon,  as  required  by  stat.  11  &  12  Vid.        1854. 
c.  31.  sects.  1  and  2)  the  respondents  could  not  legally  go    Tho  Qusrn 
into  evidence  of  such  settlement.  The  Court  of  Quarter  inhabUantaof 
Sessions  was  of  opinion  that  the  statement  of  the  grounds     Bucknbll. 
of  removal  was  to  be  read  as  incorporating  the  examina- 
tion of  the  said  Richard  Watts :  and  the  exanunation 
was  read  accordingly. 

**  The  respondents  then  proved  that,  since  the  month 
oiMay  1851,  and  down  to  the  30th  December  1852,  the 
said  Richard  Watts  had  from  time  to  time  received  relief 
from  the  appellant  parish,  the  said  Richard  Watts  during 
all  the  said  time  being  resident  out  of  the  appellant 
parish,  and  in  the  respondent  parish ;  and  the  respond- 
ents relied  upon  this  as  evidence  of  the  admission  of  the 
pauper's  settlement  in  the  appellant  parish.  This  was 
the  case  for  the  respondents. 

*'  The  appellants  in  answer  claimed  to  be  allowed  to 
prove  that  the  said  relief  given  by  their  parish  had  been 
given  in  error,  and  under  a  mistaken  belief  as  to  the 
settlement  of  the  said  Richard  Watts^  and  that  the  said 
Richard  Wattshad  not  gained  a  birth  settlement  in  their 
parish,  the  father  of  the  said  Richard  Watts  having,  at 
the  time  of  the  birth  of  the  said  Richard  Watts^  acquired 
a  settlement  in  the  parish  of  Brampton  Brian  in  the 
county  of  Hereford^  by  reason  of  a  hiring  and  service. 
The  respondents  objected  to  the  appellants  giving  such 
evidence,  as  the  statement  of  grounds  of  appeal,  served 
upon  the  respondents,  did  not  mention  such  settlement 
by  hiring  and  service  as  one  of  the  grounds  of  appeal. 
The  appellants  rested  their  right  to  give  such  evidence 
on  their  4th  ground  of  appeal,  which  was  as  follows : 
'  That,  if  any  relief  has  been  given  to  the  said  paupers 
by  our  said  parish,  it  was  given  in  error,  and  under  a 
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1854.        tnisteken  belief  as  to  the  place  of  settlement  of  the  said 

The  QuRBN    paupers,  and  that  the  said  paupers  have  never  acquired 

InhaWtants  of  *  settlement,  and  are  not  settled  in  our  said  parish.'  The 

BucKNELL.     Court  of  Quarter   Sessions  was  of  opinion  that  the 

objection  was  valid,  and  refused  to  allow  the  appellants 

to  give  such  evidence. 

"The  appellants  proved  that  the  pauper  had  been 
afflicted  with  incurable  blindness,  which  was  the  original 
and  continuing  cause  of  his  chargeability  since  the 
month  of  August  1847 ;  and  contended  that  the  blind- 
ness of  the  said  Richard  fVatts  was  to  be  considered 
'sickness  or  accident'  within  stat  9  &  10  VicL 
c.  66.  8.  4. ;  and  therefore  that  the  said  order  ought  to 
have  stated  that  the  justices,  granting  the  same,  were 
satisfied  that  such  sickness  or  accident  would  produce 
permanent  disability. 

''The  respondents  on  the  other  hand  contended  that, 
as  the  order  negatived  the  chargeability  to  have  been 
caused  from  sickness  or  accident,  and  as  there  was  no 
proof  that  any  such  sickness  or  accident  existed,  further 
than  the  incurable  blindness  of  the  pauper  since  1847, 
the  appellant's  objection  could  not  be  sustained. 

"  The  Court  of  Quarter  Sessions  decided  against  the 
objection. 

"  If  the  Court  of  Queen's  Bench  shall  be  of  opinion 
that  the  respondents  ought  not  to  have  beeif  allowed 
to  go  into  the  evidence  given,  either  of  the  birth  settle- 
ment of  the  pauper  in  the  appellant  parish,  or  of  the 
settlement  by  relief  given  by  the  appellants,  or  that  the 
blindness  of  the  said  Richard  Watts  was  sickness  or 
accident  within  stat  9  &  10  Vict.  c.  66.  s.  4.,  and  the 
order  appealed  against  therefore  bad  for  omitting  to  state 
that  the  justices  granting  the  same  were  satisfied  that 
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such  sickness  or  accident  would  produce  permanent       1854. 
disability ;  then  the  said  order  and  the  order  of  sessions    The  Queen 
confirming  the  same  are  to  be  quashed :  but,  if  other-  inbabitanu  of 
wise,  then  the  said  orders  are  to  be  confirmed.  Bocknbll. 

*' And,  if  the  Court  shall  be  of  opinion  that  the  appel- 
lants, under  their  grounds  of  appeal,  were  entitled  to  go 
into  evidence  of  the  settlement  of  the  pauper's  father 
in  a  third  parish  to  shew  that  the  relief  proved  to  have 
been  given  by  their  parish  had  been  given  in  error  and 
under  a  mistaken  belief  as  to  *the  settlement  of  the  said 
Richard  WattSy  then  the  appeal  is  to  be  sent  back  to 
the  Sessions  in  order  that  such  evidence  may  be  h^ard 
and  determined  upon :  but,  if  otherwise,  then  the  said 
orders  are  to  be  confirmed." 

The  case  was  now  argued  (a). 

Skinner^  in  support  of  the  order  of  Sessions.  The 
first  point  arises  on  the  sufficiency  of  the  grounds  of 
removal,  sent  with  the  notice  of  chargeability  pursuant 
to  Stat.  11  &  12  Vict.  C.31.  s.  2.;  and  the  objection  made 
is  that  these  grounds  refer  to  the  examinations.  There 
is  no  reason  why  they  should  not  incorporate  the 
examinations;  but,  in  the  present  case,  the  grounds  of 
removal  also  state  relief  by  the  appellant  parish,  which 
is  a  sufficient  primft  facie*  case.  Then  the  objection  is 
made  that  the  order  is  bad  for  not  complying  with  stat. 
9  &  10  Vict  c.  66.  *.  4.,  which  enacts  **  that  no  warrant 
shall  be  granted  for  the  removal  of  any  person  becoming 
chargeable  in  respect  of  relief  made  necessary  by  sick- 
ness or  accident,  unless  the  justices  granting  the  warrant 
shall  state  in  such  warrant  that  they  are  satisfied  that 

(a)  Before  Lord  CampUU  C.  J.,  and  Wightman  J.  Erk  and  Crompton 
Jsf  were  in  the  Coart  of  Criminal  Appeal. 


592  £ASTER  TERM. 

1854.        the  sickness  or  accident  will  produce  permanent  disa- 
The  Queen    bility."     Now  this  objection  is  not  raised  in  fact:  the 
Inhabitiuits  of  j"^^^^®^>  ^7  ^he  Wording  of  their  order,  shew  that  they 
BucKNELL.     decided  that  the  relief  was  not  made  necessary  by  sick- 
ness;   and   that  might  well  be,  for  blindness  is  not 
necessarily  sickness;  nor  does  it  necessarily  incapacitate 
a  man  from  earning  his  livelihood. 

Scotland^  contra.  The  very  object  of  stat.  II  &  12 
Vict  c.  31.  S8.  1.,  2.,  was  to  substitute  the  notice  of 
grounds  of  removal  for  the  examinations.  [Lord  Camp^ 
bell  C.  J.  But  may  they  not  be  incorporated?  Verba 
relata  ii>  esse  videntur.]  That  might  have  been,  if  the 
examination  had  been  sent  along  with  the  grounds  of 
removal;  but  it  was  not  [Wightman  J.  If  the  respon- 
dents were  entitled  to  go  into  proof  of  the  relief  given 
by  the  appellant  parish,  it  is  sufficient  to  make  us  answer 
the  first  question  submitted  to  us  in  their  favour.] 
Then  the  order  is  bad,  as  it  does  not  state  that  the 
justices  were  satisfied  that  the  disability  would  be  per- 
manent The  Sessions  find  as  a  fact  *'lhat  incurable 
blindness"  ''was  the  original  and  continuing  cause"  of 
the  pauper's  chargeability  :  but  they  cannot  find  that  the 
justices  who  made  the  order  of  removal  were  then  satis- 
fied that  the  blindness  was  incurable,  or  the  disability 
permanent  The  justices  in  the  warrant  say  the  charge- 
ability  was  not  occasioned  by  sickness.  Supposing  them 
to  be  ignorant  that  the  pauper  had  been  sick:  still, 
if  such  was  the  fact,  the  warrant  is  bad;  Regina  v. 
Prwr^s  Hardwick  (a).  Then,  is  not  blindness  sickness 
within  the  meaning  of  stat.  9  &  10  Vict  c.  66.  s.  4.  ? 

(a)  13  Q.  B.  168. 
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The  object  of  the  Act  was  to  protect  persons  incapaci-        jg54, 
tated  by  any  disease,  whether  chronic  or  not,  from  being    j^e  Quebn 
removed,  unless  the  disease  was  likely  to  produce  per-  J^-      ^ 

manent  disability.  Lastly,  the  appellants  ought  to  have  Bdcknsll. 
been  permitted  to  give  in  evidence  anything  that  could 
prove  their  fourth  ground  of  appeal,  and  therefore  to 
shew  that  the  relief  was  given  in  error.  And,  to  prove 
that,  they  were  entitled  to  shew  that  in  fact  the  pauper 
was  settled  elsewhere. 

Ctar.  adv.  wiU. 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
term  {May  3),  delivered  judgment 

The  first  point  arising  in  this  case  we  clearly  think 
ought  to  be  decided  in  favour  of  the  respondents.  They 
having  stated  on  the  face  of  their  grounds  of  removal 
(without  referring  to  the  examination  of  the  pauper),  as 
one  of  the  grounds,  *<  relief  given  to  the  pauper  by  the 
appellant  parish  while  residing  in  the  respondent  parish," 
they  were  at  liberty  to  make  a  prima  facie  case  of  a 
settlement  in  the  appellant  parish,  by  proving  this  relief, 
even  if  not  entitled  to  prove  a  birth  settlement  in  the 
appellant  parish ;  and  the  proof  of  the  birth  settlement, 
if  improperly  admitted,  did  not  prejudice  the  respon- 
dents. 

We  further  think  that  the  proof  of  this  birth  settlement 
was  properly  admitted  to  disprove  the  allegation  of  the 
appellants  that  the  relief  had  been  given  by  mistake. 

But  the  second  and  more  important  point  we  think 
must  be  determined  in  favour  of  the  appellants.  This 
turns  on  the  4th  section  of  stat  9  &  10  VicL  c.  66.,  which 
enacts  **  that  no  warrant  shall  be  granted  for  the  removal 
of  any  person  becoming  chargeable  in  respect  of  relief 

YOU  IIL  2   Q  E.   &  B. 
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1854.        made  necessaiy  by  sickness  or  accident,  unless  the 
The  Queen   j^s^ic^s  granting  the  warrant  shall  state  in  such  warrant 
Inhabiuats  of  ^^^^  ^^^^  *"^  satisfied  that  the  sickness  or  accident  will 
BucKNZLL.    produce  permanent  disability.*' 

In  the  present  case,  the  order  of  removal  negatives 
the  fact  of  the  paupers  ^'  having  become  chargeable"  **  in 
respect  of  relief  made  necessary  by  sickness  or  accident," 
and,  of  course,  contains  no  statement  "  that  the  sickness 
or  accident  will  produce  permanent  disability."  The 
want  of  this  statement  being  one  of  the  grounds  of 
appeal,  the  appellants  proved  that  the  pauper,  who  was 
the  father  of  the  family  removed,  ''had  been  afflicted 
with  incurable  blindness,  which  was  the  original  and 
continuing  cause  of  his  chargeability  since  the  month  of 
Auffust  1847." 

The  question  arises.  Whether  this  be  a  case  in  which 
the  pauper  is  to  be  considered  a  person  becoming 
chargeable  in  respect  of  relief  made  necessary  by  sick- 
ness ?  In  Regina  v.  Priors  Hardwick  (a)  Pattesan  J.  says : 
**  The  object  of  this  enactment  was  to  protect  the  pauper: 
that  a  person  becoming  chargeable  by  a  merely  tempo- 
rary sickness  should  not  be  removed."  And  the  Court 
held  that  an  order  of  removal  was  bad  for  omitting  this 
statement,  although  the  fiu^t  of  sickness  was  never  brought 
before  the  removing  justices.  The  cause  of  chargeability 
being  a  fiu;t  to  be  inquired  into  on  appeal,  we  are  to  say 
whether  in  this  case  the  proof  was  not  sufficient  that 
the  chargeability  did  arise  from  sickness.  There  would 
probably  have  been  no  difficulty  in  coming  to  the  con- 
clusion that  the  sickness  would  produce  permanent 
disability :  and  we  do  not  understand  why  advantage  was 

(u)  12  Q.  B.  168. 
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not  taken  of  the  6th  section  of  stat.  11  &  12  Vict.  c.  31. 
by  having  the  order  of  removal  amended  at  the  Sessions 
by  supplying  the  omission.  But  we  are  called  upon  to 
say  whether,  upon  the  evidence  at  the  Sessions,  the 
objection  to  the  order  ought  to  have  been  sustained. 
And  we  are  of  opinion  that  mcurabU  blindness  is  sickness 
within  the  meaning  of  stat  9  &  10  VicL  c.  66.  s.  4.  It 
seems  impossible  to  give  any  definition  of  sickness  which 
will  not  include  blindness.  A  disease  which  is  incurable 
or  mortal  is  not  the  less  sickness.  Blindness  may  be 
incurable,  without  necessarily  producing  permanent 
disability  to  earn  a  livelihood;  and  a  man,  though 
incurably  blind,  might  be  oppressively  removed  contrary 
to  the  intentions  of  the  statute.  There  can  be  little  doubt 
that  in  this  case  the  blindness  did  produce  permanent 
disability ;  but  the  order  does  not  say  so ;  and  therefore 
we  think  that  it  is  bad.  Consequently  the  order  of 
removal,  and  the  order  of  Sessions  confirming  it,  must 
be  quashed ;  and  it  becomes  unnecessary  to  consider  the 
validity  of  the  last  objection  of  the  appellants,  th)it  they 
were  shut  out  from  proving  that  the  pauper  had  a 
derivative  settlement  in  a  third  parish. 

Rule  absolute  for  quashing   order  of  justices 
and  order  of  sessions. 
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1854. 


^7^»[h       "^^^  Queen  against  the  Inhabitants  of  the  Parish 

of  East  Stonehouse. 


.4pril  29th. 


The  wife  ind  /^N  appeal  to  the  Quarter    Sessions  for  Devonshire, 

private  marine  against  an  order  of  two  justices,  dated  29th  July 

had  resided 

five  years  in  1853,  for  the  removal  of  Jane  Wdme,  the  wife  of  George 

the  parish  of  S, 

The  husband  fVame,  a  private  in  the  Royal  Marines,  then   absent 

sided.   The'  f^^™    her,   and   her    five    infant  children,   from    the 

absent  on  Her  P^^^h  of  East  Stonehouse  in  Devonshire  to  the  parish 

^fSrSLVife"  ^^  Cliarles   the  Martyr  in   the  borough   of  Plymouth, 

and  children  ^h^  Sessions  quashed  the  order,  subject  to  the  followine 

were  removed  *                                             ^                                      *-* 

to  the  parish  case. 

of  C.    On 

appeal,  the  The  said  George  fFame,  the  husband  of  the  said  Jane 

cessions 

quashed  the  Warm  and  the  father  of  her  said  children,  enlisted  as  a 

to  a^cBse  ^  private  in  the  Royal  Marines  in  September  1841,  and  has, 

abovcffacu,  ®^^^  since  that  time,  continued  in  Her  Majesty's  service 

Sat  thfwife  ^  ^  private  of  marines.     He  married  his  said  wife  in 

and  children  December   1846,  at    Stonehouse,  where    his   wife   then 
were  irremove- 

^^S:  . .     .  resided,  and  where  she  has  ever  since  resided :  and  her 

Held:  that  *                                  ,                            ^ 

the  wife  and  said  children  have  resided  there  with  her  since  their 

children  might  .       ,  .    ,            *      i-^                            /.       i  . 

be  removed  respective  births.     At  different  times  after  his  marriage, 

ingstat9&io  and  down  to  27th  January  1848,  the  said  George  fVame, 

Stat,  li  &'i2  B^^ii  being  a  marine,  was  quartered  in  barracks  in  Stone-' 

thoi^h  thJ"  ^^"*^-     ^^°™  2^^^  January  1848  to  31st  December  1851, 

^reMnt'  '^  Id  *^®  ^^^  George  fVame  was  serving  on  board  the  guard 

not  have  been  ships  in  tlic  harbour  of  Plymouth,  and  out  of  the  parish 

removed  m  *                                               *f                           ,                     r 

consequence 

of  his  being  a 

marine ;  inasmuch  as  the  proviso  in  that  latter  statute  onl^r  prohibits  the  removal  of  the  wife 

or  children  of  a  person  who  had  acquired  the  status  of  irremoveabilitv  under  stat  9  &  10 

Viet.  c.  66. 
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ot  Stanehouse ;  and,  during  that  time,  he  frequently  slept        1864. 
with  his  wife  in  Stonekause.      The   Court  of  Quarter    The  Queen 
Sessions  were  of  opinion  that  the  paupers  were  respec-    inhabitants  of 
lively  irremoveable.  Stonehoubb. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion 
that  the  said  paupers  were  irremoveable  at  the  time  of 
the  date  of  the  said  order,  the  same  is  to  be  and  remain 
quashed.  But,  if  the  said  Court  shall  be  of  opinion  that 
they  were  removeable,  the  same  is  to  be  and  stand 
confirmed.  ' 

Rowe,  in  support  of  the  order  of  Sessions.  Stat  9  &  10 
Vict  c.  66.  s.  1.  enacts  that  no  person  shall  be  removed 
firom  any  parish  in  which  such  person  shall  have  resided 
for  five  years  next  before  the  application  for  the  warrant. 
Had  the  enactment  stopped  there,  the  woman  in  the 
present  case  would  have  been  irremoveable:  but  the 
section  contfdns  a  proviso :  **  that  whenever  any  person 
shall  have  a  wife  or  children  having  no  other  settlement 
than  his  or  her  own,  such  wife  and  children  shall  be 
removeable  whenever  he  or  she  is  removeable,  and  shall 
not  be  removeable  when  he  or  she  is  not  removeable." 
This  proviso  was  construed  as  meaning  that,  when  the 
husband,  if  present,  would  be  removeable,  but  was 
absent,  the  wife  and  children  might  be  removed; 
Regina  v.  St  Elbe's  (a).  Then  stot.  11  &  12  Vict 
c.  111.  recites  stat  9  &  10  Vict  c.  66.  s.  1.,  repeals 
the  proviso,  and  enacts,  instead  of  it :  **  that  whenever 
any  person  should  have  a  wife  or  children  having  no 
other  settlement  than  his  or  her  own,  such  wife  and 
children  should  be  removeable  firom  any  parish  or  place 

(a)  12  Q.  B.  137. 
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1854.  from  which  he  or  she  would  be  removeable,  notwith- 

rhe  QuESN  8^'^^i'^g  ^'^y  provisions  of  the  said  recited  Act,  and 

Inhabiunt    f  ®^^**'^  ^^^  ^  removeable  from  any  parish  or  place  from 

East        which  he  or  she  would  not  be  removeable  by  reason  of 
SroNEuoirsB.  , 

any  provision  in  the  said  recited  Act"    The  husband 

here,  being  a  marine,  could  not  have  been  removed 

from  this  parish. 

Karslake,  contra.  *  There  had  b6en  no  irremoveability 
acquired  by  the  husband  under  stat  9  &  10  Vict  c.  66. ; 
for  he  had  never  resided  in  the  parish  for  five  years 
in  it.  The  proviso,  being  on  an  enactment,  must  be 
construed  with  reference  to  that  enactment ;  and,  that 
being  so,  irremoveability  in  the  proviso  means  the  status 
of  irremoveability  from  a  particular  place  or  parish, 
acquired  under  the  enactment.  It  is  true  that,  so  long 
as  the  husband  continues  in  the  Queen's  service,  he 
cannot  be  removed  from  any  place ;  and  it  is  also  true 
that,  if  husband  and  wife  be  living  together,  you  may 
not  remove  the  wife  alone  so  as  to  break  the  consortium. 
But  that  objection  does  not  arise  here;  as  the  husband 
is  absent.  It  would  be  clear,  if  it  stood  on  the  proviso 
in  Stat.  8  &  9  Vict  c.  66.,  that  '^  not  removeable*  meant 
having  acquired  the  status  under  the  Act:  but  the  lan- 
guage of  the  amended  proviso  in  stat.  11  &  12  Vict  c.  11 1. 
puts  it  beyond  all  doubt. 

Jx)rd  Campbell  C.  J.  I  think  it  is  clear  that  the 
meaning  of  the  proviso  is,  that  the  wife  and  children 
shall  not  be  removeable  when  the  husband  has  acquired 
the  status  of  irremoveability  under  the  Act  Here  it 
can  in  no  sense  be  said  that  the  husband  would  not  be 
removeable  by  reason  of  any  provision  in  the  Act. 
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WiQHTMAN  J.    The  first  proviso  is  so  worded  as  to       1854. 

leave  it  open  to  doubt  whether  it  might  not  apply  to    The  Quken 

irremoveability  on  any  ground ;  but  the  proviso  in  the  i„|,^|^|,  ^f 

second  Act  puts  an  end  to  all  doubt  (a\  ^    East 

'^  .  Stonehousb. 

Order  of  Sessions  quashed, 

(a)  Erk  J.  uid  Cramptom  J.  were  on  thif  morniiig  in  the  Conit  of 
Crinmul  Appeal. 


The  Queen  against  The  Trustees  and  Commis-  sahtrda^, 
sioners  of  the  South  Shields  Turnpike  Roads. 

ON  appeal  against  an  order  of  three  justices  of  the  A  turnpike 
i.        V  ^  ^      ,         ...  Act,  7  C.  4. 

peace  tor  the  county  ol  Durham  for  the  payment  c.  xvil,  ap- 
of  13i  15*.,  being  ajxirtion  of  a  rate  to  be  levied  in  turnpike  fundb 
the  township  of  East  Bolton,  in  the  county  of  Durham,  pVwtS'tbe 
for  the  repairs  of  the  South  Shields  turnpike  roads,  to  be  J^'i^aiSer. 
wholly  expended  on  that  part  of  the  turnpike  within  the  ^^^J^^  J® 
said  township,  the  Sessions  quashed  the  order,  subject  to  "»tcre«t  on  the 

moDeya  bor- 

acase.     The  case  set  out  the  order  appealed  against;  rowed  on  the 
but  nothing  turned  upon  its  form.     The  case  then  pro-  roaSr  The 
ceeded  to  state  that,  under  and  by  virtue  of  stat  7  G.  4.  tl«  {Muling  of 

sUt.  4  &  5 
Vict,  e,  69., 
applied  the  fbndf  in  paying  arrears  of  interest  on  the  borrowed  money,  accrued  due  in 
prcTious  prears :  in  consequence,  the  funds  were  insufficient  to  repair  the  road.  Justices, 
at  a  special  session  for  the  hiffhwajrs,  made  an  order,  under  stat.  4  &  5  Vict.  c.  69.,  on  a 
parish  to  contribute  to  the  repair  of  the  part  of  the  turnpike  road  within  that  parish.  On 
appeal,  the  Sessions  quashed  the  order,  subject  to  a  case,  in  which  it  was  found  that,  if  the 
payment  of  arrears  of  interest  was  a  legal  appropriation  of  the  funds,  the  order  of  the 
justices  was  right,  but  otherwise  not. 

Held :  that  the  order  of  appropriation  in  the  local  Act  was  not  altered  by  stat.  4  &  6  Vict, 
e.  59. ;  and,  consequently,  that  the  payment  by  the  trustees  was  hnproper.  That  the  justices 
had  discretionary  power  to  make  snch  an  order,  if  expedient,  notwithstanding  that  the 
insufficiency  was  occasioned  by  the  mis^propriation  of  the  funds ;  but  that  the  Quarter 
Sessions  exercised  a  sound  discretion  in  reviewing  their  decision,  and  quashing  the  order 
under  the  circumstances. 
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c.  xvii.  (a),  certain  then  existing  highways  were  widened, 
altered  and  amended,  and  became  the  turnpike  roads 
known  by  the  name  of  the  '^  South  Shields  turnpike 
roads;"  the  cost  of  doing  which  and  obtaining  the  Act 
was  4,1 68/. ;  which  said  sum  was  subscribed  and  advanced 
for  the  -purpose^  of  the  said  Act,  and  borrowed  on  the 
credit  of  the  said  Act  and  of  the  tolls  to  be  levied  there- 
under. Part  of  this  said  sum  of  4,168/.  has  been  repaid 
out  of  tolls,  leaving  due  in  the  year  1842  the  principal 
sum  of  3,300/1,  which  is  still  due  and  owing  to  those  who 
so  advanced  it,  or  their  assigns.  Interest  was  paid  on 
the  said  principal  sum  of  3,300/1,  at  the  rate  of  4/L  per 
cent.,  from  the  year  1847  to  1850.  In  1846,  Zl  per  cent, 
was  paid.  For  five  years  prior  to  1846  no  interest  what- 
ever was  paid.  In  1840  and  the  four  previous  years  3/. 
per  cent  interest  was  paid.  In  1835  no  interest  was 
paid.  In  1834  and  1833,  3/.  per  cent  was  paid.  Prior 
to  1833  no  interest  was  paid.  So  that,  during  the  time 
since  the  passing  of  the  Act,  an  arrear  of  interest  became 
due  to  the  creditors,  which  in  October  1852,  and  at  the 
time  of  making  the  order  above  set  out,  amounted  to 
2,308/.  During  each  of  the  years  1851  and  1852,  the 
trustees  paid  to  the  creditors  of  the  road  interest  on  the 
said  sum  of  3,300/.  at  5/.  per  cent.,  which  amounted  to 
the  sum  of  1 65/.  They  also  paid  to  them  a  further  sum 
of  165/.  in  each  of  the  said  years,  in  reduction  of  the 
arrears  of  interest,  due  as  before  stated,  which  was 
entered  in  the  statement   filed  with  the  clerk   of  the 


fa)  Local  and  personal,  public :  **  For  making  and  maintaining  a  turn, 
pike  road  from  Stmth  Shields  to  IFhite  Mere  Pool,  and  from  thenco  to  join 
the  Durham  and  Newcastle  turnpike  road  at  Viffo  Lane,  with  a  branch 
from  Jarrow  Slake  to  East  Boldom,  all  in  the  county  of  Durham.** 
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peace,  in  pursuance  of  the  statute  in  that  behalf  made,  i854. 
as  "  Sinking  fund  applicable  to  the  payment  of  arrears  The  Qoben 
of  interest,"  as  by  reference  to  the  said  statement  (a  copy 
of  which  forms  part  of  this  case)  will  appear  (a) :  but  in 
fact  there  was  no  sinking  fund  for  the  payment  of  the 
principal ;  nor  was  any  sum  set  apart  for  or  applied  to 
that  purpose. 

The  counsel  for  the  appellants  drew  the  attention  of 
the  Bench  to  sect  4  of  stat  13  &  14  Vict  c.  79. 

The  Sessions  quashed  the  order  and  found:  That  the 
funds  would  have  been  sufficient  for  the  payment  of 
annual  interest,  for  the  repairs  of  the  road,  and  other 
current  expenses,  if  a  sum  had  not  been  applied  towards 
payment  of  arrears  of  interest  That,  if  the  trustees  of 
the  road  had  not  by  law  the  power  to  apply  the  sum 
aforesaid  to  the  payment  of  arrears  of  interest,  the 
justices  were  wrong  in  making  the  order.  If  the  trustees 
had  the  power  by  law  of  so  applying  the  said  sum,  then 
that  the  justices  were  right  in  making  the  said  order. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  trustees  of  the  road  had  not  the  power  by  law 
to  make  the  payments  aforesaid,  the  order  of  Sessions  is 
to  be  confirmed.  If  the  Court  of  Queen's  Bench  should 
be  of  opinion  that  the  trustees  had  such  power,  then  the 
order  of  Sessions  is  to  be  quashed  and  the  original  order 
of  justices  is  to  be  confirmed. 

A  copy  of  Stat.  7  G.  4.  c.  zviL  accompanied  the  case. 
The  only  part  which  it  is  necessary  to  state  is  sect  17, 
which  enacts  that  the  moneys  raised  under  that  Act 
shall  be  applied  to  making  the  roads ;  *^  and  the  remainder 
(if  any)  of  all  such  moneys,  and  all  moneys  which  shall 

(a)  Nothing  turned  upon  the  statement,  the  material  part  of  which 
appeared  in  the  body  of  the  case. 
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1854.  arise  or  be  received  from  the  tolls  by  this  Act  granted  or 
The  Qqekn  Otherwise,  shall  from  time  to  time  be  applied  in  amend- 
ing and  keeping  in  repair  the  roads  to  be  made  turnpike 
by  virtue  of  this  Act,  and  the  toll  gates  and  toll  houses 
and  in  otherwise  putting  this  act  into  execution,  and 
then  in  keeping  down  the  interest  of  the  principal 
monies  subscribed  or  advanced,  or  to  be  subscribed  and 
advanced  for  the  purposes  of  this  Act,  and  which  may 
be  borrowed  on  the  credit  thereof;  and  lastly,  in  repay- 
ing such  principal  moneys,  and  all  moneys  which  shall 
be  borrowed  for  the  purposes  of  this  Act,  or  on  the  credit 
thereof," 
The  case  was  now  argued  (a). 


A.  F.  O.  Liddell  and  J.  R.  Damson^  in  support  of  the 
order  of  Sessions.  Stat.  7  G.  4.  c.  xvii.  *.  17.  clearly 
makes  the  repairs  of  the  roads  a  purpose  which  is  to  take 
priority  of  the  payment  of  interest,  either  annual  or  in 
arrear.  But  it  will  be  said  that  stat.  4  &  5  Vict  c.  59.  $.  I. 
has  the  effect  of  altering  the  order  of  appropriation;  and 
Regina  v.  White  {b)  will  be  relied  on  as  a  decision  that 
such  is  the  construction  of  the  Act  That  case  was  de- 
cided on  Stat.  2  &  3  Vict.  e.  81. «.  L,  which  was  the  same 
as  Stat  4  &  6  Vict.  c.  69.  s.  1.  (c).     But  the  decision  is, 

(a)  Before  Lord  CanqtbeO  C.  J^  £rh  and  Crompion  Js.  Wighiman  J. 
had  gone  to  Chambers. 

(6)  4Q.  A  101. 

(c)  Stat  4  &  6  Viet,  c  59.  has  been  prolonged  by  snooessiTe  annual 
Acts,  of  which  the  last  is  stat  16  &  17  Vici,  e,  136.,  and  is  still  in  force. 
The  first  section  is  as  follows.  "  Whereas  an  Act  was  passed,'*  5  &  6 
W.  4.  e.  60.,  "  whereby  divers  statutes  passed  in  the  reign  of  his  late 
Majesty  king  George  the  third,  relating  to  the  performance  of  statute 
duty,  were  repealed,  and  sUtate  duty  was  thereby  altogether  abolished ; 
And  whereas  the  revenues  of  some  turnpike  roads  are  so  nnequ&l  to 
the  charge  and  maintenance  of  such  roads,  after  paying  the  interest 
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only,  that  the  justices  have  power,  when  the  funds  are 
insufficient,  to  make  such  an  order  if  thej  think  it  neces« 
sary  or  expedient,  even  though  the  insufficiency  of  the 
trust  fund  may  have  arisen  from  a  misapplication  of  the 
funds  by  the  trustees.  But  the  Sessions  on  appeal  may 
quash  the  order  if  they  think  it  not  expedient  to  make 
one :  and  in  the  present  case  the  Sessions  find  that,  if  this 
was  a  misappropriation  of  the  funds,  it  was  not  expedient 
to  make  this  order.  Stat.  4  &  6  FicL  c  59.  recites  that 
the  revenues  of  some  turnpike  roads  are  **  unequal  to 
the  charge  and  maintenance  of  such  roads,  after  paying 
the  interest  and  principal  of  the  sums  due  upon  mort- 
gage of  the  tolls  thereof."    It  may  be  that  in  many 
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end  principal  of  the  sums  doe  opon  mortgage  of  the  tolls  thereof,  when 
deprived  of  the  aid  h  eretofore  derived  from  statute  daty,  that  it  is 
necessary  that  some  additional  provision  be  made  for  such  roads,  for  a 
limited  period*'  &c  "  Be  it  therefore  enacted**  *<  that  it  shall  be  lawful  for 
the  justices  at  any  special  sessions  hf  the  highways  holden  after  the  passing 
of  this  Act,  upon  information  exhibited  before  them  by  the  clerk  or 
treasurer  of  any  turnpike  trust  that  the  funds  of  the  said  trust  are 
insufficient  for  the  repairs  of  the  turnpike  roads  within  any  parish,  notice 
in  writing  of  such  intended  infonnation  having  been  previously  given 
on  the  part  of  such  clerk  or  treasurer  to  the  paruh  surveyor  twenty 
one  days  at  least  before  such  special  sessions,  to  examine  the  state  of 
the  revenues  and  debts  of  such  turnpike  trusts,  and  to  inquire  into  the 
state  and  condition  of  the  repairs  of  the  roads  within  the  same,  and  also 
to  ascertain  the  length  of  the  roads,  including  turnpike  roads,  within  such 
parish,  and  how  much  of  such  road  is  turnpike  road,  and  if  after  such 
examination  it  shall  appear  to  the  said  justices  necessary  or  expedient,  for 
the  purposes  of  any  turnpike  road,  so  to  do,  then  to  adyudge  and  order 
what  portion,  if  any,  of  the  rate  or  assessment  levied  or  to  be  levied  by 
virtue  of  the  said  recited  Act  shall  be  paid  by  the  said  parish  surveyor, 
and  at  what  time  or  times,  to  the  said  commissioners  or  trustees,  or  to  their 
treasurer  or  other  officers  appointed  by  them  on  that  behalf,  such  money 
to  be  wholly  laid  out  in  the  actual  repairs  of  such  part  of  such  turnpike 
road  as  lies  within  the  parish  from  which  it  was  received.** 

Sect  3  gives  an  appeal  to  Quarter  Sessions.      Sect.  4  enacts  that 
*'  parish**  khall  be  taken  to  mean  (inter  alia)  **  township.** 
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1854.  local  Acts  the  payment  of  principal  and  interest  b  to 
The  QoEEN  take  priority  of  the  repairs :  but  this  recital  cannot  have 
the  effect  of  enacting  that  in  all  turnpike  trusts  the  order 
of  appropriation  shall  be  such  as  is  recited^  and  that  all 
statutes  to  the  contrary  shall  be  repealed.  There  are  no 
words  in  the  enacting  part  of  stat.  4  &  5  VicL  c,  59.  to 
indicate  such  an  intention.  In  Regina  ▼.  fFhite{a) 
Lord  Denman  does,  it  is  true,  throw  out  a  suggestion 
that  the  order  of  appropriation  might  be  changed ;  but 
the  decision  is  pointedly  confined  to  the  power  of  the 
justices  to  make  the  order  under  the  circumstances  in 
that  case.  And  there  the  interest  paid  was  the  annual 
interest  accruing  in  that  year,  not  arrears  of  interest  as 
here.  Stat  13  &  14  Vict  c.  79.  s.  4.,  which  may  be 
looked  upon  as  an  exposition  of  the  policy  of  the  Legis- 
lature, enacts  that  a  sinking  fund  shall  be  set  aside,  after 
payment  of  interest  and  **all  other  annual  liabilities;'* 
not  after  payment  of  arrears.  The  justices  in  petty 
Sessions  had  in  this  case  power  to  make  an  order,  though 
the  insufficiency  of  the  funds  arises  from  a  misapplication 
on  the  part  of  the  trustees:  but  that  power  is  to  be  exer- 
cised only  when  it  is  expedient,  and  subject  to  an  appeal 
to  the  Sessions,  who  have  decided  that  it  is  not  expedient. 


HuffhHin  and  W.  S.  Grey,  contra.  Regina^.  White  {a) 
is  directly  in  point.  The  Court  there  must  have  held 
that  the  funds  were  properly  applied;  otherwise  the 
justices  would  not  have  had  power  to  make  the  order. 
[Erie  J.  Is  that  so  ?  The  township  at  common  law  was 
liable  to  be  indicted  if  the  turnpike  road  was  out  of  repair, 
though  that  arose  fix)m  the  neglect  of  their  duty  by  the 


(a)  4  Q.  B.  101. 
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trustees.  Is  there  any  authority  for  saying  the  township 
is  not  liable  under  the  same  circumstances  to  the  statu* 
table  remedy  by  this  order?]  If  the  funds  have  not  been 
properly  applied,  they  remain  in  point  of  law  in  the 
hands  of  the  trustees,  who  cannot  dischaige  themselves 
by  shewing  the  unauthorized  payments ;  and  therefore 
the  funds  are  not  insufficient  And  at  all  events  the 
reasoning  in  Regina  v.  White  (a)  is  that  the  appropriation 
is  altered.  Stat  13  &  14  Vict  c.  79.  s.  4.  does  not 
justify  the  inference  attempted  to  be  drawn  from  it. 
The  arrears  of  interest  are  interest  as  much  as  the  annual 
interest. 

Cur.  adv.  vult 
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Lord  Campbell  0.  J.,  on  a  subsequent  day  in  this 
Term  {May  dth),  delivered  the  judgment  of  the  Court 

In  this  case  we  answer  the  question  referred  to  us  by 
the  Sessions,  Whether  the  trustees  had  by  law  the  power 
to  apply  their  funds  in  payment  of  arrears  of  interest, 
left  in  former  yean,  before  the  necessary  repairs  of  the 
road  were  paid  for,  in  the  negative,  and  affirm  the  order 
of  Sessions.  Under  the  local  Act  the  duty  of  the  trustees 
was  to  apply  their  iiinds  for  repairs  before  they  paid  any 
interest;  and  it  is  to  be  seen  whether  that  duty  has  been 
altered  by  any  subsequent  statute.  Stat.  4  &  5  Fict 
c.  59.,  giving  justices  a  discretional  power  to  make  an 
order  on  townships  for  payments  to  trustees  of  turn- 
pikes, where  their  funds  are  found  insufficient  for  the 
repairs,  (under  which  statute  the  order  appealed  against 
was  made)  does  not  alter  the  duty  of  the  trustees,  nor 
give  them  a  right  to  apply  their  funds  otherwise  than  as 


(a)  4  Q.  J9.  101. 
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directed  by  their  local  Act  In  case  they  do  apply  their 
funds  in  a  different  manner,  the  justices  have  a  discretion 
to  order  payment  from  the  townships,  if  they  choose  to 
exercise  it:  and  that  is  the  effect  of  the  decision  in 
Regina  v.  White  (a),  where  the  question  reserved  by  the 
Sessions  was,  whether  the  justices  had  power  to  make 
the  order  on  the  townships,  where  the  funds,  according 
to  the  local  Act,  should  have  been  applied  first  to  repairs 
and  then  to  interest,  and  they  were  applied  to  interest 
first.  The  Court  does  not  decide  that  the  local  Acts  are 
repealed  as  to  the  order  of  applying  the  funds:  on  the 
contrary,  we  understand  them  to  suggest  that  the  justices 
would  have  exercised  a  sound  discretion  if  they  had 
refused  to  make  an  order  unless  the  funds  were  applied 
according  to  the  local  Act ;  but,  if  they  chose  in  their 
discretion  to  make  the  order  on  the  township,  this  Court 
could  not  say  that  they  had  no  power  to  do  so. 

Since  the  decision  of  that  case,  stat  13  &  14  Viet 
c.  79.  s,  4.  has  made  a  new  appropriation  of  the  funds 
of  turnpike  trustees,  by  directing  51  per  cent  on  the 
amount  of  their  debt,  due  before  the  passing  of  stat. 
12  &  13  Vict  c.  87.,  to  be  set  apart  as  a  sinking  fund, 
afier  the  payment  of  the  interest  on  any  moneys  owing 
on  account  of  the  tolls,  and  all  other  annual  liabilities. 
If  the  interest  mentioned  in  this  appropriation  has  a 
priority  over  repairs,  we  are  clearly  of  opinion  that  it  is 
the  interest  of  the  current  year  only  that  is  so  affected ; 
for  it  is  interest  that  is  classed  with  other  annual  liabi- 
lities. The  arrears  of  interest,  left  unpaid  in  past  years, 
are  classed  with  the  old  debt,  and  to  be  paid  out  of  the 
sinking  fiind,  or  as  the  creditor  may  find  his  remedy. 


(a>  4  Q.  B.  101. 
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The  trustees  have  no  right,  under  this  statute,  to  apply  1854. 

their  iunds  to  former  arrears  of  interest,  instead  of  repairs,  The  Qdbbn 

according  to  their  local  Act.     And  we  concur  with  the  Trustees  of 

Sessions  in  thinking  that  it  was  not  necessary,  or  expe-  Shields 

dient,  to  cast  on  the  present  occupiers  in  the  townships  ^r|[^S||^^ 
the  burden  of  those  arrears  of  former  years. 

Order  of  Sessions  affirmed. 


In  the  matter  of  Gbobgb  Baeley.  Mo«iLiy, 

May  1st. 

In  the  matter  of  John  Collier. 


/^^MALLEYl  in  last  Term,  had  obtained  a  rule  Nisi  Tbe  return 

for  a  habeas  corpus  ad  subjiciendum  to  bring  up  corpus  ad 

the  body  of  George  Bailey^  a  prisoner  in  the  House  of  ^  ^j^np  b.^ 

Correction  of  Usk  in  Monmouthshire^  and  a  similar  rule  ™S*^^»g 

in  the  matter  of  John  Collier^  also  a  prisoner  in  the  same  <*«*««»t>on,  a 

'  '  warrant  b  ?  a 

place.     On  the  last  day  of  last  Term  it  was,  by  consent,  Ju>tice,  which 

^  ^  *    ^  \  recited,  in  the 

ordered  that  cause  should  be  shewn  before  Erie  J.  at  post  tense, 

that  "J9.  was" 

Chambers  during  the  Vacation,  and  that  what  the  this  dav«  con- 
victed before 
me**  of  an 
oCfonce  affaintt  stat.  4  G.  4.  e.  34.,  *<and  I,  the  same  Justice,  adjudged"  that  J9.  should  be 
committed  for  two  months  with  hard  labour;  and  the  warrant  then,  in  the  present  tense« 
commanded  the  constables  to  take  and  the  gaoler  to  receive  B.  The  warrant  did  not  set 
forth  the  evidence,  nor  state  that  it  was  taken  in  the  prisoner's  presence,  or  on  oath. 

Held  that,  under  stat*  4  G,  4.  e,  34.,  the  conviction  and  warrant  might  be  in  one  instru* 
ment,  but  might  also  be  separate ;  that  the  instrument  in  the  present  case  was  not  a  con- 
viction, but  a  warrant  founaed  on  a  previous  conviction ;  and  was  therefore  good  in  form. 

AffidaviU  were  used  shewing  the  evidence  before  the  justice. 

Held :  that  it  was  open  to  the  prisoner  to  shew,  b^  aflBdavit,  that  there  was  no  evidence 
from  which  the  justice  might  reasonably  draw  an  inference  that  the  relation  of  master 
and  servant  existed  between  prisoner  and  his  employer,  as  that  would  shew  that  the 
Justice  had  no  Jurisdiction. 

In  Uie  present  case  the  affidavits  shewed  only  that  there  was  evidence  both  ways  t  and  the 
prisoner  wu  remanded. 
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1854.  learned  Judge  should  direct  should  have  the  same  effect 
Bailey's  ^  »f  done  by  the  Court  at  that  time.  At  Chambers,  affida- 
"*''  vits  were  used  on  both  rules.  Among  them  was  one  by  the 
prisoner  George  Bailey y  who  stated  that  he  was  committed 
for  two  months,  by  a  justice  of  the  peace,  charged  by 
one  George  WUliam  Hutchinson  with  having  absented 
himself  from  the  work  of  Messrs.  Marshall^  Co.^  his  em- 
ployers. And  he  deposed :  **  that  it  was  agreed,  between 
his  said  employers  and  himself  and  fellow  workmen, 
that  the  rules  of  his  said  employers'  colliery  should  be 
the  same  as  in  Messrs.  Prothero^s  colliery,  namely,  to  be 
paid  by  the  ton  monthly  pays,  and  a  month's  notice  on 
leaving  or  being  discharged ;  but  that  the  price  per  ton 
should  arise  or  fall  with  the  price  in  Messrs.  Prothero^s 
works,  without  notice.  And  deponent  further  saith 
that,  in  the  month  of  October  last,  he  was  working  on 
the  said  contract,  and  that  on  the  first  day  of  December 
last  the  price   did  rise  in   the  works  of   the  Messrs. 

f  Prothero^s,     And  deponent  further  saith  that  a  rise  in 

price  was  then  requested  by  the  colliers  of  his  employers' 
said  colliery  according  to  the  said  agreement,  which  was 
refused ;  and,  upon  this  refusal,  the  deponent  and  the 
rest  of  the  colliers  ceased  working:  and  this  is  the 
misconduct  alleged  against  this  deponent,  and  for  which 
he  is  now  undergoing  separate  confinement  and  hard 
labour."  '^That  deponent  is  not  bound  under  the  said 
contract  to  any  hours  of  working;  nor  is  he  bound 
to  cut  any  quantity  of  coal:  that  the  employment 
in  the  said  colliery  depends  on  the  demand  for  coal : 
that  there  is  not  always  full  employment :  that  depo- 
nent is  only  paid  by  the  ton  of  coal:  that  no  allowance 
is  made  for  loss  of  time  when  trade  is  slack  or  the 
works  stopped  by  accident."     The  affidavit  then  pro- 
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ceeded  to  enter  into  details  of  matters  not  relevant  to         \S54. 
the  questions  now  discussed  in  Court  Bailey's  " 

ColKer  made  an  affidavit  precisely  similar  to  that  of        ^•**' 
Baiky,  except  that  it  stated,  in  addition,  that   '*  this 
deponent  bad  a  son  working  with  him  on  the  said  con- 
tract, and  who  is  employed  and  paid  by  this  deponent, 
and  not  by  bis  said  employers.'' 

In  opposition,  the  affidavit  of  George  William  Hutchin" 
sen  (sworn  in  Bailey's  case)  was  used.  He,  by  it,  deposed 
that  he  was  the  agent  of  Messrs.  Marshall  8f  Co.,  and  that 
he  appeared  before  the  magistrate  to  support  the  chaige 
of  misconduct  against  George  Bailey^  **  who  is  a  man  in 
the  employ  of  the  said  Messrs.  Marshall  ^  Co.,  as  a  col- 
lier ;  that  he  then  proved  the  custom  of  the  work  and 
the  particular  contract  between  him  and  his  employers; 
and  that  he  also  proved  the  breach  of  the  said  contract 
by  the  said  George  Bailey.^  After  several  statements 
not  bearing  on  the  questions  now  discussed  in  Court, 
the  affidavit  added:   *Mhat  the  said  contract  between  ^ 

the  said  George  Bailey  and  his  said  employers,  Messrs. 
Marshall  Sf  Co.,  was,  that  he,  the  said  George  Bailey^ 
should  serve  his  said  employers  as  a  collier,  until  a 
month's  notice  should  be  given,  either  by  himself,  the 
said  George  Bailey,  or  his  employers.  And  that  the 
contract  between  the  prisoner  and  his  employers,  as  to 
wages,  was,  that  the  price  was  to  be  one  shilling  and  ten- 
pence  per  ton  of  coal  cut,  and  was  to  rise  or  fall  with  the 
generality  or  line  of  collieries  in  the  district ;  and  that  no 
allusion  whatever  was  made  to  the  colliery  of  the  Messrs. 
Prothero  ;  but  that  the  price  was  not  to  affect  the  month's 
notice :  and  that  the  said  contract  was  for  the  said  George 
Bailey  to  serve  his  employers,  the  said  Messrs.  Marshall 
4*  Co.,  exclusively.  And  that,  by  the  terms  of  the  said 
VOL.  ni.  2  R  E.  &  B. 
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1854.        contract,  the  said  George  Bailey  could  not  work  for  any 
Bailey's      Other  person  during  his  said  service,  and  until  the  cxpira- 
***•        tion  of  his  month's  notice.     And  thb  deponent  further 
saith  that,  at  the  time  the  said  George  Bailey  was  brought 
before  the  said  justice,  the  prices  for  cutting  coal  had 
not  risen  generally.     And  this  deponent  further  saith 
that  the  said  contract  between  the  said  George  Bailey 
and  his  said  employers,  the  said  Messrs.  Marshall  %  Co., 
was  that,  if  trade  was  slack,  or  works  stopped  by  accident, 
the  said  Messrs.  Marshall  Sf  Co.  would  consider  them- 
selvecf,  by  the  said  contract,  compelled,  either  to  provide 
the  said  George  Bailey^  and  the  other  colliers  employed 
at  their  said  colliery,  with  work,  or  pay  them  reasonable 
wages.     And  this  deponent  further  saith  that  the  said 
George  Bailey  entered  upon  his  said  service  with  the 
said  Messrs.  Marshall  according  to  the  terms  of  the  said 
contract"   In  ColKer's  case  he  made  a  similar  affidavit. 
At  Chambers,  before  Erie  J.,  the  principal  question 
^  raised  was,  whether  the  contract  between  the  prisoner 

and  Messrs.  Marshall  Sf"  Co,  was  such  that  the  conduct  of 
the  prisoner  could  be  considered  a  breach  of  it.  The 
learned  Judge  thought  the  question  one  of  importance 
and  difficulty.  He  ordered  that  the  rule  should  be  abso- 
lute for  a  writ  to  issue,  and,  by  consent,  that  the  prisoner 
should  in  the  mean  time  be  discharged  out  of  custody, 
on  entering  into  recognizances  to  appear,  if  called  upon, 
at  the  return  of  the  writ 

The  returns  of  the  gaoler  to  the  two  writs  set  out  as 
the  ground  on  which  he  had  detained  the  prisoners  the 
warrants  of  commitment.  The  material  part  of  that  in 
Bailey^s  case  was  as  follows. 

••To  the  constable  of  &c.,  <*and  to  the  keeper  of " 
&c.  "Whereas,  on"  &c.,  •*at''  &c.,  «  George  William 
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Hutchinsany  of**   &c.,    ''agent   to  John  Marshall  and        1854. 
others,  of  &C5  ''trading  as  Messrs.  Marshall  ^  Co.^      Bailey*s 
coke  and  colliery  proprietors,    personally  came  before 
G.  H.i  Esquire,  a  Justice  "  &c.,   "and  then  and  there 
made  information  and  complaint  upon  oath  before  me 
the  said  Justice,  that  George  Bailey ^  of  &&,  "  collier, 
did,  on^^ftc,  "at"  &c.,  "contract  with  the  said  John 
Marshall  and  othens,  to  serve  the  said  John  Marshall  and 
others,  in  the  capacity  and  employment  of  a  collier,  for 
the  term  of  one  month,  and  so  on  from  month  to  month, 
determinable  nevertheless  on  either  of  the  said  parties 
giving  to  the  other  one  month's  previous  notice  of  their 
intention  to  determine  the  said  contract,  at  and  for  the 
wages  of  one  shilling  and  ten  pence  per  ton  for  cutting 
coal :  and  that  the  said  Creorge  Bailey  did,  afterwards, 
to  wit  on"  &c.,  "at"  &c.,   " enter  into  his  said  service 
according  to  the  said  contract:  and  that  the  said  George 
Bailey^  afterwards  and  before  the  term  of  his  said  con- 
tract was  completed,  to  wit  on  "  &c.,  "  at "  &c,  "  was, 
in  the  execution  of  the  said  contract  and  otherwise  res- 
pecting the  same,  guilty  of  a  certain  misconduct  and 
misdemeanor,  in  this,  to  wit,  that  he,  the  said  George 
Bailey,  did  then  and  there,  and  before  the  term  of  his 
said  contract  was  completed,  unlawfully  absent  himself 
from  his  said  service  without  the  consent  of  his  said 
masters,  and  without  any  lawful  excuse,  contrary  to  the 
form  of  the  statute  in  that  case  made  and  provided :  and 
that   the   place  where   the  said   Creorge  Bailey  was  so 
employed  under  the   said  contract  is  within  the  said 
county  of  Monmouth:   And  whereas  the  said  George 
Bailey  was,  this  10th  day  of  December  a.d.  1853,  at  the 
parish  of  BedweUy  in  the  same  county,  duly  convicted 
before  me,  the  undersigned  G.  J7.,  one  of  Her  Majesty's 

2  R  2 
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1854.  Justices  of  the  Peace  in  and  for  the  said  county  of 
Bailey's  Monmouth,  of  the  said  offence  so  charged  upon  him  in 
^*s«-  and  by  the  said  information  as  aforesaid ;  and  I,  the  same 
Justice,  adjudged  that  the  said  George  Bailey,  for  his 
said  offence,  should  be  committed  to  the  said  House  of 
Correction  at  Usk  aforesaid,  in  the  said  county  of 
Monmouth,  there  to  remain  and  be  held  to  hasd  labour 
for  the  term  of  two  calendar  months,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided: 
These  are  therefore  to  command  you,  the  said  constable, 
forthwith  to  take  the  said  George  Bailey,  and  him  safely 
to  convey  to  the  said  House  of  Correction  at  Usk  afore- 
said, and  there  to  deliver  him  to  the  keeper  thereof, 
together  with  this  precept :  and  you  the  said  keeper  are 
hereby  commanded  to  receive  the  said  George  Bailey 
into  your  custody  in  the  said  House  of  Correction, 
there  to  remain  and  to  be  kept  to  hard  labour  for  the 
term  of  two  calendar  months.  And  for  your  so  doing 
this  shall  be  your  sufficient  warrant  Given  under  my 
hand  and  seal "  &c. 

The  return  in  CoUier^^  case  set  out  a  precisely 
similar  warrant.  The  returns  respectively  then  pro- 
ceeded to  excuse  the  keeper  from  bringing  np  the 
body  as  commanded  by  the  Court,  by  shewing  that 
the  prisoner  had  been  discharged  on  his  own  rec<^- 
nizances,  in  obedience  to  the  rule  of  Court  drawn  up 
pursuant  to  the  order  of  Erie  J.  The  returns  having 
been  now  read  in  Court, 

Smythies  moved  for  the  discharge  of  both  prisoner?. 
There  are  objections  to  the  warrant,  in  each  case,  ap- 
parent on  it;  and, also,  there  is  an  objection  going  to  the 
root  of  the  whole  matter,  namely  that  there  was  no  such 
contract   between  the  prisoners  and  Messrs.  Marshall 
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§•  Co.  as  to  give  rise  to  the  relation  of   master   and  1854. 

servant,  and  so  give  the  justices  jurisdiction;   and  no  Bailey's 
breach  of  the  contract,  such  as  it  was.     To  raise  this         ^••®* 
last  objection  recourse  must  be  had  to  the  affidavits. 

J.  W.  HuddUstan^  /or  the  committing  magistrate, 
objected  to  the  use  of  the  affidavits.  He  stated  that 
there  was  reason  to  believe  that,  if  the  conviction 
were  quashed,  an  action  would  be  commenced  against 
his  client;  and,  that  being  so,  he  could  not  on  his 
behalf  waive  any  objection:  but  he  offered  to  waive 
all  technical  points,  and  discuss  the  question  solely 
on  the  merits,  if  an  undertaking  to  bring  no  action 
were  given. 

Smythies.  It  is  proposed  to  use  the  affidavits,  not  for 
the  purpose  of  contradicting  the  return,  but  to  shew  that 
the  justice  who  made  the  warrant  had  no  jurisdiction. 
It  appears  from  the  affidavits  that  this  was  not  a  contract 
of  service  at  all :  the  employers  were  not  bound  to  find 
work ;  the  prisoner  was  at  liberty  to  work  or  not  as  he 
pleased ;  all  that  is  agreed  on  is  that,  if  the  prisoner, 
either  by  himself  or  his  agents,  cut  coal,  much  or  little, 
he  is  to  be  paid  a  price  for  it;  and  that  the  prisoner 
shall  not  cut  coal  for  any  one  else  during  the  time  this 
agreement  was  not  determined.  There  was  no  consi- 
deration for  the  contract  so  as  to  make  it  binding ;  and, 
supposing  that  it  was  binding,  there  was  no  breach. 

J.  W.  Huddleston.  If  the  undertaking  not  to  bring 
an  action  is  given,  the  justice  will  consent  to  have 
these  points  raised,  and  the  Court  will  decide  whether 
the  conclusions  the  justice  drew  from  the  evidence 
were  right  or  not.      But,  at   present,  the  question  is 
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1854.  i^ot  whether  the  justice  was  right,  bat  whether  he  had 
BAiLEr^  jurisdiction ;  for,  if  he  had,  his  finding  is  conclusive. 
^**®-  [Lord  Campbell  C.  J.  As  at  present  advised,  I  think 
that  the  prisoner  may  use  affidavits  to  shew  that  there 
was  no  evidence  before  the  justice  from  which  he  could 
reasonably  infer  that  there  was  a  contract  creating  the 
relation  of  master  and  servant,  as  that  would  shew 
that  there  was  no  jurisdiction  in  the  justice.  But, 
if  there  was  such  evidence,  it  is  immaterial  to  shew 
that  there  was  other  evidence  from  which  the  justice 
might  have  inferred  the  contrary ;  for  that  would  only 
go  to  shew  that  the  finding  of  the  justice  on  a  matter 
within  his  jurisdiction  was  wrong.] 

TTie  affidavits  used  at  Chambers  were  then  referred 
to:  it  did  not  appear  by  them  explicitly  what  evi- 
dence was  given  before  the  justice;  but  the  argument 
proceeded  on  the  assumption  that  the  affidavits  of  the 
prisoner  and  of  Hutchinson,  before  stated,  contained  the 
facts  brought  before  the  justice. 

Smythies,  The  evidence  shews  that  there  was  no 
contract  for  service  at  all.  The  colliers  are  left  free  to 
do  as  much  or  as  little  as  they  please ;  it  is  thought  that 
the  obligation  not  to  work  for  any  one  else  will  be  a 
sufficient  inducement  to  make  them  work.  [Lord  Camp- 
bell C.  J.  There  may  very  well  be  a  contract,  such  as 
you  suggest,  not  amountiog  to  an  engagement  on  the 
part  of  the  employed  to  work.  I  may  contract  with  a 
fisherman  that  I  will  buy  all  the  fish  he  catches  at  a 
regulated  price,  he  being  free  to  fish  or  not  if  he  pleases. 
But  I  may  also  contract  with  a  fisherman  that  he  shall 
fish  for  me  every  day  as  my  fisherman,  his  remuneration 
being  regulated  by  the  quantity  of  fish  he  may  catch. 
Is  it  possible  to  say  that  there  was  no  evidence  justifying 
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the  justice  in  thinking  the  prisoner's  contract  of  this  1354. 
latter  kind?]  At  least  there  was  no  consideration  for  bailey's" 
the  contract  The  employers  were  not  bound  to  find  ^•^ 
work  for  the  prisoner;  Wittiamsm  v.  Taylor  (a).  It 
would  have  been  a  very  improvident  bai]gain  if  they 
had  contracted  to  do  so;  for  their  colliery  might  be 
stopped  by  a  flood,  or  some  other  accident  over  which 
they  had  no  controul.  [Lord  Campbell  C.  J.  It  may 
very  well  be  that  they  did  not  contract  to  keep  their 
colliery  open,  and  yet  that  if,  the  colliery  being  open, 
they  excluded  the  prisoner  they  would  have  broken  their 
contract  If  they  agreed  to  keep  up  the  relation  of 
employers  and  employed,  it  would  be  a  breach  if  they 
renounced  it;  and  such  an  agreement  would  be  ample 
consideration.  And  it  may  be  that  the  other  party  did 
not  bind  himself  to  work  every  day,  so  that  it  would  be 
no  breach  of  his  engagement  if  he  took  an  occasional 
holiday,  yet,  if  he  engaged  to  continue  the  relation  of 
employer  and  employed,  it  would  be  a  breach  of  his 
engagement  to  renounce  it  by  entering  upon  a  strike. 
Huddkston  referred  to  that  part  of  the  affidavit  of 
Hutchinson  in  which  it  was  stated  that  the  employers 
considered  themselves  bound  either  to  provide  the  men 
with  work  or  pay  them  wages.  Crompton  J.  Regina  v. 
Welch  {b)  and  PiVdngton  v.  ScoU  (e)  go  far  to  shew  that 
the  employers  were  so  bound.  But,  in  the  mode  in 
which  the  point  is  raised,  the  only  question  is  whether 
the  prisoner  can  shew  affirmatively  that  the  contract 
was  such  that  the  justice  had  not  jurisdiction.]  In 
Regma  v.  Welch  (i)  the  servant  had  agreed  to  work  per- 
sonally. In  this  case  it  appears  from  Collier^s  affidavit 
that  the  colliers  employed  workmen  under  them.     The 

(a)  6  Q.  B.  176.  (6)  2  E,  ^  B.  367. 

•(c)  16  Af.  $•  r.  067. 
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1854.       relation  of  master  and   servant  does  not  exist  except 

h^^^7fy*8      where  the  engagement  is  to  serve  personally;  Riley  y. 

^"•-         Wardeti  (a).  Hardy  v,  Ryle  (i),  Lancaster  v.  Greaves  (c). 

Then  the  conviction  is  bad  on  the  face  of  it;  as  it 

does  not  state  that  the  evidence  was  on  oath,  or  taken 

in  the  presence  of  the  prisoners.     That  was  necessary 

before  stat.  11  &  12  Vict.  c.  43.;  In  re  Gray  (d),  Regina 

V.   Tardoft{e)\  and  that  Act  does  not  affect  a  warrant 

of  commitment  such  as  this. 

J.  W.  Huddlestan^  contrd,  was  desired  by  the  Court  to 
confine  his  argument  to  the  last  point  only.  The  dis* 
tinction  between  this  case  and  those  cited  depends  on 
the  peculiar  nature  of  the  enactment  in  stat.  4  G.  4.  c.  34. 
3,  3.  If  it  appear  to  the  justice  that  the  accused  is  guilty, 
the  justice  is  authorized  to  commit  him.  The  justice 
must  therefore  in  substance  convict  the  accused,  and 
make  a  warrant  for  his  commitment  But  he  is  not 
called  upon  to  make  the  warrant  a  record  of  the  con- 
viction :  he  may  do  so  if  he  pleases ;  and,  if  be  does  make 
it  a  record  of  the  conviction,  then  it  must  have  all  the 
requisites  of  a  conviction.  In  ReytTia  v.  Tardaft  (e)  the 
words  were  "I  do  therefore  convict;"  and  Pattesan  J.  calls 
attention  to  that.  The  instrument  was  therefore  in  that 
case  a  conviction.  But  in  Reyina  v.  Richards  (g)  the 
return  to  the  habeas  corpus  shewed  a  good  warrant 
reciting  in  the  past  tense  a  previous  conviction,  and  it 
was  held  that  was  a  good  ground  of  detention ;  though 
the  only  conviction  brought  before  the  Court  was  in- 
formal.    Lindsay  v.  Leigh  (A)  shews  only  that  the  justice 

(a)  2  Exeh,  59.  (6)  9  B.  ^  C,  603. 

(c)  9B.^C.  628.  {d)  2  Dow,  ^  L,  639. 

(«)  6  0.  B.  933.  (g)  5  Q.  B,  926. 

(A)  11  q,  B,  455. 
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may  make  a  single  iostrument  that  shall  be  both  a  1854. 
conviction  and  a  warrant  of  commitment,  and  that,  if  he  baileVs 
does  make  such  an  instrument  and.  return  it,  a  formal  ^^*^' 
conviction  subsequently  drawn  up  is  too  late.  The 
instrument  in  the  present  case  is  a  warrant  of  commit- 
ment on  a  conviction,  following  the  form  (P.  1.)  in  the 
schedule  to  stat.  11  &  12  Vict  c.  43.  In  re  Gray  (a) 
is  really  an  authority  that  this  warrant  is  good.  Patte^ 
son  J.  there  in  his  judgment  puts  the  decision  on  this 
very  distinction.  He  says:  **  where,  under  this  Act  of 
Parliament,  the  conviction  and  warrant  of  commitment 
are  in  the  same  document,  (which  it  is  by  no  means 
necessary  that  they  should  be,  but  which  they  are  in 
the  present  case,)  it  must  appear  on  the  face  of  that 
document,  that  the  evidence  on  which  the  conviction 
proceeds  was  given  on  oath,  and  in  the  presence  of  the 
prisoner." 

Lord  Campbell  C.  J.  That  authority  shews  that 
the  instrument  in  the  present  case  is  sufficient  It  is 
not  a  conviction,  but  a  warrant  in  execution  of  a  pre- 
vious conviction ;  and,  being  so,  it  does  not  require  the 
formalities  of  a  conviction.  There  may,  under  this 
statute,  be  an  instrument  drawn  up  of  a  hybrid  charac- 
ter, so  that  it  is  at  once  a  conviction  and  a  warrant;  but 
the  instrument  in  the  present  case  does  not  fall  within 
that  category.  There  is  nothing  in  the  decision  in 
Lindsay  v.  Leiyh  (b)  to  shew  that  there  may  not  be  a 
separate  conviction,  as  under  ordinary  Acts,  and  a 
warrant  founded  on  it,  though,  by  the  provisions  of  this 
particular  Act,  such  a  conviction  may  be  dispensed  with, 
in  favour  of  the  prosecution.     Then  there  is  nothing 

(a)  2  Dow.  ^  L.  539.549.  (6)  U  Q,  B.  455. 
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1854.       here  to  shew  that  the  witnesses  were  not,  in  point  of  fact, 
Bailky'8     sworn,  and  examined  in  the  presence  of  the  prisoners, 
or  that  the  prisoners  had  not  in  fact  the  full  benefit  of 
every  thing  to  which  they  were  entitled :  and  this,  being 
a  warrant,  is  in  this  respect  good  on  the  &ce  of  it. 

It  is  also  good  on  its  face,  as  shewing  that  there  was  a 
contract  of  service,  and  a  breach  of  that  contract  Still 
it  would  be  open  to  the  prisoners  to  shew  that  the  justice 
had  no  jurisdiction:  and,  if  they. shewed  that  there  was 
no  evidence  before  the  justice  on  which  he  was  warranted 
in  coming  to  the  conclusion  that  there  was  a  contract  of 
service  and  a  breach  of  it,  I  think  this  would  shew  that 
he  exceeded  his  jurisdiction.  In  the  present  case  let  us 
proceed  on  the  supposition  (which  is  not  strictly  borne 
out  by  the  proof)  that  the  statements  in  the  affidavits 
were  the  same  statements  which  were  in  evidence  before 
the  justice.  Can  we,  looking  at  them,  say  that  there 
was  no  evidence  from  which  he  might  justly  infer  a 
contract  of  service?  If  the  contract  was,  like  that 
which  I  supposed  during  the  aigument  to  have  been 
made  with  a  fisherman,  a  contract  to  buy  the  proceeds 
of  their  labour,  it  would  not  be  a  contract  of  service. 
But  the  justice  was  fully  warranted  in  inferring  that  this 
was  a  contract  to  serve  for  a  month,  and  to  be  paid 
according  to  the  work  done.  It  has  been  said  that 
there  was  no  consideration  for  such  a  contract ;  but  I, 
on  this  evidence,  think  that  there  was  an  obligation  on 
the  part  of  the  employers,  not  merely  to  pay  for  the 
work  done,  but  also  to  employ  the  men :  not,  I  think, 
necessarily  to  find  them  work  day  by  day;  but  an 
obligation  to  continue  the  relation  of  master  and  ser- 
vant; so  that,  if  the  master  causelessly  refused  to  give 
the  servant  work,  whilst  the  colliery  was  open,  he  would 
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have  broken  his  contract.     That  obligation  on  the  part       1854. 
of  the   master  would  be  ample  consideration  for  the      Bailby's 
servant's  promise.     Then  it  is  said  that  the  contract  was        ^^^* 
not  one  for  personal  service :  and  it  appears  that  one  of 
the  men  was  permitted  to  employ  another  person   to 
assist  him ;  but  still  there  was  evidence  enough  before 
the  justice  from  which  he  might  infer  that  the  contract 
bound  the  men  to  work  personally.     Then,  if  there  was 
evidence    from   which  the   justice  was  warranted  in 
concluding  that  there  was  a  contract  for  service,  it  was 
for  his  determination  whether  there  was  a  breach.    I 
have  no  jurisdiction  to  review  his  determination  on  that 
point;  and  I  do  not  inquire  whether  it  was  right  or  not 

WiGHTMAN  J.  The  first  question  is,  Whether  it  has 
been  aflSrmatively  shewn,  contrary  to  the  allegations  in 
the  warrant,  that  the  justice  had  no  jurisdiction.  It  is 
alleged  in  the  warrant  that  there  was  such  a  contract  as 
would  give  the  justice  jurisdiction ;  and  the  onus  is  cast 
on  those  impeaching  the  warrant  of  shewing  that  there 
was  no  reasonable  ground  on  which  the  justice  might 
find  this.  It  is  not  enough  that  there  was  ground  on 
which  he  might  have  reasonably  found  that  there  was  no 
such  contract;  for  the  justice  is  not  bound  to  believe  one 
side  more  than  another:  and,  therefore,  if  there  was  any 
evidence  before  him  firom  which  he  might  reasonably 
infer  that  there  was  such  a  contract,  it  is  enough.  It  is 
said  that  there  was  nothing  to  justify  the  justice  in 
inferring  that  the  contract  was  one  for  personal  service ; 
but  it  is  agreed  on  both  sides  that  a  month's  notice  was 
stipulated  for,  and  that  till  it  was  given  the  miner  was 
not  to  be  at  liberty  to  enter  into  the  service  of  any  one 
else.     Now  I  think  that  it  is  a  reasonable  inference  from 
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1854.        those  provisions  alone  that  the  bargain  was  for  his  per- 

Bailey's       ^^^  services. 
^«««'  As  to  the  formal  point,  I  quite  agree.  There  is  nothing 

in  the  case  of  Lindsay  v.  Leigh  (a)  at  all  in  conflict  with 
our  present  decision.  The  Court  of  Error  there  said,  in 
effect,  that,  if  there  is  an  order  of  commitment  under 
this  Act,  no  other  formal  conviction  is  required,  and  the 
instrument  in  such  a  case  is  both  the  conviction  and 
the  warrant ;  though,  if  it  is  an  order  of  commitment,  it 
does  not  require  the  same  formalities  as  a  conviction. 
But  there  is  nothing  in  Lindsay  v.  Leigh{a)  to  shew  that 
there  may  not  be  separate  instruments,  one  a  conviction 
and  the  other  a  warrant.  If  we  are  to  treat  the  instru- 
ment in  the  present  case  as  a  conviction,  we  contradict 
its  terms;  for  it  recites  a  previous  conviction.  It  is 
therefore  a  warrant  only. 

Erlb  J.  I  agree  that  the  prisoners  must  be 
remanded.  As  to  the  point  of  form.  It  is  important 
to  lay  down  a  rule  by  which  persons  enforcing  the 
law  may  be  relieved  from  the  risk  of  being  defeated 
on  formal  grounds.  Tlie  words  of  the  Act  in  question, 
**  it  shall  and  may  be  lawful  for  such  justice  to  commit 
every  such  person,"  have  raised  the  difficulty.  The 
Legislature  contemplated  that  the  justice  might  convict 
and  commit  at  once.  Accordingly,  there  have  been  a 
series  of  cases  in  which  attempts  have  been  made  to  unite 
in  one  instrument  the  record  of  the  conviction  and  the 
warrant  for  the  imprisonment;  and  a  series  of  objections, 
arising  from  the  twofold  nature  of  those  instruments. 
At  last  in  Reginay.  Richards  (Jb)  the  two  instruments 

(a)  11  Q.  B.  466.  (6)  6  Q.  B,  926. 
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were  separated.  It  seems  to  me  that  the  points  before  1854, 
the  Court  of  error  in  Lindsay  y.  Leigh  {a)  did  not  raise  Bailey's 
the  question  whether  this  might  be  done.  I  have  no 
hesitation  in  supporting  the  doctrine  of  Patteson  J.  in 
In  re  Gray  (i),  that  it  is  by  no  means  necessary  that  the 
conviction  and  warrant  of  commitment  should  be  in  the 
same  document  Here  they  are  not ;  and  consequently 
the  warrant  is  formally  good. 

As  to  the  point  of  substance,  it  had  great  weight  with 
me  at  Chambers.  But  the  question  is  now  so  raised 
that  the  only  point  is  whether  the  justice  had  reasonable 
grounds  for  finding  a  contract  of  service.  1  always 
thought  it  a  case  in  which  any  man  might  doubt :  and 
now,  when  I  find  that  three  Judges  are  inclined,  on  this 
evidence,  to  think  that  a  contract  of  service  actually 
existed,  it  is  of  course  out  of  the  question  to  say  that 
the  justice  might  not  reasonably  draw  the  same 
conclusion. 

Crompton  J.  As  to  the  point  of  form.  I  can  see 
nothing  to  shew  that  this  warrant  was  not  founded  on  a 
good  previous  conviction. 

As  to  the  point  of  substance.  Certainly  I  am  not 
prepared  to  say  that  there  was  no  reasonable  ground  for 
finding  that  there  was  such  a  state  of  things  as  would 
give  the  justice  jurisdiction.  The  point  on  which  I 
should  feel  most  doubt,  if  it  were  necessary  to  find  the 
fact,  is,  as  to  whether  this  was  a  contract  for  personal 
service.  But  there  was  evidence  tending  to  shew  that 
it  was ;  particularly  the  evidence  of  an  agreement  that 
the  employers  would  find  work  or  pay  wages ;  an  agree- 
ment which  could  never  be  made  if  the  miner  was  not 

(a)  11  Q.B.  455.  (6)  2  Do».  $•  £.  549. 
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to  work  himself,  but  might  employ  as  many  people  as 
he  pleased  under  him.  But  we  cannot  interfere  unless 
we  see  it  made  out  negatively  that  there  was  no 
evidence  to  warrant  the  justice's  finding.  And  it  is 
clear  that  there  was  evidence. 

Prisoners  remanded 


Tuesday, 
May  2d. 


Samuel  Gurnet,  David  Barclay  Chapman, 
Samuel  Gurney  the  younger,  and  Henry 
Edmund  Gurney  against  Heinrich  Thbodor 
Behrbnd,  Paul  Augustus  Adolphb  Behrend, 
and  Maximildin  Behrend. 


On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Lonr 
don  sittings  after  Trimty  Term^  a  verdict  passed  for  the 
plaintiffs,  with  Z125L  damages,  subject  to  a  case. 


B.,tiDantzich  'PROVER   for  wheat:   Pleas,    Not  guilty,  and  Not 

merchant,  »old     -■- 

wheat  to  Wi, 

an  AmMUrdam 

merchant,  to 

be  paid  for  by 

drafts,  to  be 

drawn  by  B. 

on  C  a  lAmdom 

merchant, 

against  bills  of  lading.    W.  was  in  fact,  though  that  was  not  disclosed  to  B.,  acting  for  P., 

another  London  merohant.     W.  wrote  to  C  opening  a  credit,  on  account  of  P.,  in  uvour  of 

^.,  to  be  drawn -on  against  bills  of  ladinff,  P.  to  be  debited  with  the  amount.    B.  forwarded 

a  bill  of  lading,  indorsed  by  him  in  blank,  to  C.  in  a  letter  stating  that,  **  according  to 

instructions  from  fT.,"  we  hand  you  bill  of  lading,**  and  request  you  to  follow**  his  instructions 

respecting  the  document,  "  by  whose  order,  and  for  whose  account,**  we  draw  on  you, "  which 

drafts  we  recommend  to  your  kind  protection.**    On  the  day  after  C.*8  receipt  of  this  letter, 

the  draft  was  left  with  C  for  acceptance.    P.,  on  the  same  day,  being  in  actual  possession  of 

the  bill  of  lading,  pledged  it  with  (?.,  who  bona  fide  gave  value  for  it     On  the  evening  of 

the  same  day,  P.  was  arrested  on  a  criminal  charge ;  and  he  afterwards  became  bankrupt. 

C.  did  not  accept  the  draft ;  and,  on  the  ensuing  day,  became  bankrupt     W,  also  failed. 

B,  stopped  the  cargo  in  transitu.    G.  brought  trover  against  him  for  the  cargo. 

On  a  case  stating  the  above  facts,  with  power  for  the  Court  to  draw  inferences  of  fact ; 

Held,  that  B,  prim&  facie  had  the  right  to  stop  in  transitu;  and  that  tr.,  though  a  bona 
fide  transferee  for  value  of  the  endorsed  bill  of  lading  from  P.,  was  not  entitled  to  we  cargo, 
unless  P.  had,  not  merely  possession  of  the  bill  of  lading,  but  a  right  to  transfer  it ;  inasmuch 
as  bills  of  lading  are  not  negotiable  to  the  same  extent  as  bills  of  exchange. 

But  held:  that  C  was  entitled  to  hand  over  the  bill  of  lading  to  P. ;  the  letter  from  B, 
not  imposing  anv  condition  to  prevent  C.  from  doing  so.  And  the  Court,  as  an  inference 
of  fact,  thought  that  C.  had  so  banded  it  over  to  P. 

Judgment  for  plaintiff. 
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By  this  it  appeared,  that  the  plaintifFs  were  London  1854. 
money  merchanta  trading  under  the  firm  of  Overend,  "gurnky 
Gumey  §•  Co.,  and  the  defendants  merchants  at  Dantzic  ^^J^^^j,^ 
trading  under  the  firm  of  Th.  Behrend  %  Co.  The 
action  was  brought  to  try  the  right  to  the  cargo  of  the 
ship  Erutty  which  the  plaintiffs  claimed  as  holders  of 
the  bill  of  lading.  The  bill  of  lading  was  for  wheat  in 
bulk,  shipped  by  Th.  Behrend  ^  Co.  at  Dantzic^  deliver- 
able in  London  to  order  or  assigns,  and  was  indorsed  in 
blank  by  Tli.  Behrend  ^  Co.  On  2d  February  1853,  the 
ship  arrived  in  the  Thames^  and  defendants  took  posses- 
sion of  the  cargo  in  the  ship,  and  kept  it  The  case  shewed 
that  Overendy  Chimey  %  Co.^  in  the  ordinary  course  of  busi- 
ness, made  an  advance  on  the  security  of  the  bill  of  lading 
to  Messrs.  Coventry  ^  Sheppard  on  the  8th  January  1853. 
Coventry  ^  Sheppard  had,  in  the  course  of  business,  made 
large  advances  to  Robert  Ferdinand  PrteSy  in  London^  and 
had  received  this  bill  of  lading  fi'om  him,  on  the  same  8th 
January^  as  a  part  security  for  these  advances,  and  for 
fi^sh  advances  then  made.  Robert  Ferdinand  Pries  vtea  fi 
com  merchant,  then  in  good  credit:  but,  on  the  evening 
of  the  same  day,  he  was  arrested  on  a  criminal  charge, 
not  connected  with  this  bill  of  lading,  and  had  since 
become  bankrupt.  The  case  stated  the  particulars 
of  these  transactions  at  some  length:  it  appeared 
that  the  whole  was  bona  fide  as  regarded  Overtnd^ 
Cfumey  ff  Co.  and  Coventry  ^  Sheppard ;  so  that  the 
real  point  was,  whether  Pries  had  obtained  the  bill 
of  lading  under  such  circumstances  as  to  be  able  to 
confer  a  good  title  on  a  bona  fide  transferee.  The 
circumstances  under  which  Pies  obtained  the  bill  of 
lading  were  thus  stated  in  the  case.  The  cargo  was 
bought  of  the  defendants  by  Mr.  E.  fFerthemann,  a  mer- 
chant Bt  Amsterdam :  Werthemann  in  point  offset  bought 
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1864.  the  corn  for  Pries;  but  that  fact  was  unknown  to  the 
GuRNEY  defendants.  They  only  knew  Werthemann  in  the  trans- 
Bkhbknd.  ^^^^  5  ftJ^d  payment  of  the  price  at  the  rate  of  40#.  per 
quarter  was  to  be  made  in  the  manner  stated  in  the  fol- 
lowing letters.  Collmann  and  Stolterfoht,  mentioned  in 
those  letters,  were  a  firm,  in  a  large  way  of  business  as 
merchants  and  commission  agents,  who  had  had  very  large 
dealings  with  Pries  during  the  time  he  was  in  business. 

On  the  3lsi  December,  1852,  Werthemann  wrote  and 
sent  the  following  letter  to  Messrs.  Collmann  and 
Stolterfoht,  London. 

"Amsterdam,  Slst  December,  1852. 
"  By  onler  and  for  account  of  Mr.  Robert  F,  Pries, 

1  beg  to  inform  you  that  I  have  opened  a  credit 
with  your  house  in  favour  of  Messrs.  7%.  Behrend  |r  Co, 
in  Dantzig  for  10,000/.  :  Ten  thousand  pounds. 

"  I   therefore  request  you   to  honor   the   drafts   at 

2  m.  d.  of  said  Dantzig  friends  for  this  amount,  against 
bills  of  lading  of  wheat,  at  the  rate  of  40^.  per  quarter,  and 
to  debit  Mr.  Robert  F.  Pries  for  them.  E.  Werthemann^ 

On  the  4th  January  1853,  the  defendants  forwarded 

the  said  bill  of  lading  of  the  Erute  to  Messrs.  Collmann 

and  Stolterfoht,   at  Loudon,  in  a  letter  of  which  the 

following  is  a  copy. 

"Dantzig,  4th  January,  1853. 

^^•According  to  instructions  from  Mr.  E.  Werthemann, 

Amsterdam,    we   have   the   pleasure    of   handing  you 

inclosed  bill  of  lading  of  9200  scheffels  wheat,  with  200 

bags  and  700  mats,  by  the  ship  Erute,  Capt.  Zielcke,  to 

that  {a)  port,  and  request  you  to  follow  the  instructions 

of  said  Amsterdam  friend  respecting  these  documents, 

bj^  whose  order,  and  for  whose  account,  we  have  to  day 

taken  the  liberty  of  valuing  on  you  3418il  2  m.  d.  o. 

(a)  Sic  :  but  obviously  meaning  LondoMf  not  Amsterdam, 
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B.  JVarsehaur  ^  Co.,  which  drafts  we  recommend  to  1854. 
your  kind  protection  for  account  of  Mr.  E»  Werthemann.  gurney 
Th.Behrend^Cor  BEHiioia 

This  letter  of  the  4  th  January  was  received  by 
Messrs.  Collmann  &  StoUerfoht  (with  the  bill  of  lading) 
on  the  7th  January:  and  they  replied  to  it,  on  the  8th 
oi  January ,  by  a  letter  of  which  the  following  is  a  copy. 

''Your  favour  of  the  4th  inst.  is  to  hand  with B.  L.  of 
9200  scheffels  of  wheat  shipped,  by  order  of  Mr.  E. 
fFertfumann  in  Amsterdam,  to  this  port  per  Erute,  Capt. 
Zielkcy  with  which  document  we  shall  follow  the  orders 
of  said  friend.  Your  drafts  on  us  against  this  shipment 
amounting  3418/.  2  m.d.  will  be  promptly  protected  on 
presentation,  for  account  of  Mr.  E.  JVerthemann,  CoU' 
mann  ^  StolterfohtJ' 

On  the  same  8th  day  of  January  (which  was  a 
Saturday),  the  defendant's  said  drafts  for  3418/.,  drawn 
conformably  to  said  letters,  were  left  by  the  defendants* 
agents  (Messrs.  Hambro  Sf  Son  of  London)  at  the  count-  ' 

ing  house  of  Collmann  ^  Stolterfoht  there  for  acceptance, 
according  to  the  usual  and  ordinary  custom  in  cases 
where  bills  of  exchange  are  left  for  acceptance. 

On  the  morning  of  Monday  the  10th  of  January,  in 
accordance  with  the  custom  in  such  cases,  a  clerk  of 
Messrs.  Hambro  |f  Son  called  at  the  counting  house  of 
Collmann  S[  Stolterfoht  for  the  said  bills  of  exchange, 
when  they  were  handed  to  him  dishonoured  and  without 
ever  having  been  accepted.  On  the  bills  of  exchange 
being  returned  to  Hambro  if  Son  dishonoured,  on  Monday 
the  lUth,  they  demanded  of  Collmann  Sf  Stolterfoht  the 
return  of  the  bill  of  lading  also :  but  it  was  not  then,  or 
at  any  time  afterwards,  returned  to  them,  or  to  the 
defendants.     It  appeared,  in  evidence  at  the  trial,  that 

VOL.  III.  2  8  £.   &   D. 
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1854.        shews   that    the    bill   of    lading   was    deposited   with 
^^^^^^       Cottmann  8f  Stolterfoht^    subject    to   a  condition   that, 
▼.  before  the  bills  of  lading  should  be  parted  with,  the 

drafts  should  be  accepted.  If  such  were  the  condi- 
tion between  the  defendants  and  CoUmann  jr  StoUerfoht^ 
it  still  could  not  affect  a  bon&  fide  taker  of  the  bill  of 
lading,  for  value  and  without  notice.  It  would  be  most 
dangerous  to  commerce,  if  secret  conditions  could  be 
attached  to  documents  of  this  sort,  on  the  face  of  them 
transferable  without  any  condition.  But,  in  the  present 
case,  there  was  no  such  condition  even  as  between  the 
parties.  The  letter  of  4th  January^  from  Th.  Bekrend 
If  Co.  to  CoUmann  ^  StoUerfoht,  states  that  the  bill  of 
lading  was  forwarded  by  instructions  hom  WertJiemannf 
and  contains  a  request  to  Collman  Sf  StoUerfoht  to  follow 
WerthemantCn  instructions  concerning  the  documents, 
and  a  statement  that,  on  his  account,  they  had  drawn 
against  it.  CoUmann  Sf  StoUerfoht  by  merely  keeping 
the  bill  of  lading,  sent  to  them  on  these  conditions, 
impliedly  promised  to  accept  the  drarts  when  they  came; 
and,  if  they  had  continued  sui  juris,  an  action  would 
have  lain  against  them  for  not  accepting  the  drafts.  In 
the  present  case  that  promise  is  not  left  to  implication ; 
for  they,  by  their  letter  of  8  th  January ^  expressly  make 
the  promise  which  would  otherwise  be  implied  irom 
their  keeping  the  bill  of  lading.  But  what  is  there  in 
the  letters  to  indicate  any  wish,  on  the  part  of  Tlu 
Behrend  Sf  Co.,  that  the  drafts  should  be  accepted  before 
the  bill  of  lading  was  parted  with,  if  fFerthemann^s 
instructions  should  be  that  it  was  to  be  parted  with? 
[Crompton  J.  The  draft  and  the  bill  of  lading  were  not 
attached  to  each  other.  The  bill  of  lading  was  sent 
direct ;  and  the  draft,  for  anything  apparent  in  the  letters. 


V. 

Behkeno. 
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might  be  put  in  circulation^  and  pass  through  many  1954, 
hands,  so  as  to  be  long  of  coining  for  acceptance :  and  q^^^- 
Pries*8  instructions,  which  you  say  were  in  law  Werthe- 
mann\  were,  as  you  wish  us  to  infer  as  a  fact,  given  on 
the  morning  of  the  8th  January  before  the  time  for 
accepting  the  drafts  had  come.]  Precisely  so.  If  a 
consignor  wishes  to  keep  the  contronl  of  the  cargo  he 
must  keep  the  bill  of  lading  in  his  own  hands  or  in 
those  of  his  agents ;  Key  v.  Cotesworth  (a),  Turner  v. 
Trustees  of  the  Liverpool  Dock  (i).  In  fact,  the  drafts 
were  accepted;  for,  being  foreign  bills,  the  letter  of 
8th  January  amounted  to  an  acceptance. 

Bramwelly  contra.  The  plaintifis  are  not  such  holders 
of  the  bill  of  lading  as  to  be  entitled  to  defeat  the  right 
to  stop  in  transitu.  Bills  of  lading  are  transferable,  not 
negotiable  like  bills  of  exchange :  and  the  right  to  the 
cargo  could  not  be  given  by  Pries  even  to  a  bona  fide 
purchaser,  unless  Pries  was  possessed  of  the  bill  of  lading 
under  such  circumstances  as  to  enable  him  to  transfer 
the  title  under  it.  That  raises  the  question  whether 
Pries  was  so  possessed,  which  is  a  mixed  question  of  law 
and  fact  It  is  quite  clear  that  the  vendors  of  goods, 
consigning  them  to  a  purchaser,  may  so  deal  with  the 
bill  of  lading  as  to  preserve  to  themselves  a  security  that 
the  cargo  shall  not  be  delivered,  unless  the  drafts  they 
draw  for  the  price  are  accepted.  It  is  a  common  thing 
for  the  consignor  to  send  the  bills  of  lading  and  the 
drafts  together  to  his  agent,  with  directions  to  give  up 
the  bills  of  lading  when  the  drafts  are  accepted.  Had 
T/l  Behfend  jp  Co.  in  the  present  case  sent  the  bill  of 

(o)  7  Exch.  595.  (h)  6  Ex€h.  643. 
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1854.        lading  and  the  draft  to  CoUmann  if  Stolterfoht  with  such 
directions,  it  would  have  been  clear  that  they  retained  a 
lien:  and,  if  CoUmann  Sf  Stolterfoht  had,  under  that  state 
of  facts,  parted  with  the  bill  of  lading  to  Fries,  it  would 
have  been  in  violation  of  their  duty  ;  and  Pries,  who 
would  thus  tortiously  have  got  possession  of  the  bill  of 
lading,  could  not  have  conferred  any  right  on  the  plain- 
tiffs.   It  is  said  that  it  would  be  inconvenient  that  secret 
conditions  should  be  attached  to  the  transfer  of  a  bill  of 
lading :  and  it  is  true  that  mere  possession  of  a  bill  of  ex- 
change indorsed  in  blank  enables  the  possessor  to  confer 
a  good  title  on  a  bona  fide  taker  for  value,  though  he 
himself  has  no  title ;  but  no  such  effect  results  from  the 
possession,  either  of  goods,  or  of  the  bill  of  lading,  the 
symbol  of  possession  of  goods.    Now,  in  the  present  case, 
the  course  pursued  by  2%  Behrend  §•  Co.  was  exactly 
equivalent  to  sending  the  bill  of  lading  and  draft   to 
Collman  Sf  Stolterfoht  with  instructions  not  to  part  with 
the  one  till  the  other  was  honoured.     The  letter  of  4th 
January  from  Th.  Behrend  Sf  Co.,  in  which  was  inclosed 
the  bill  of  lading,  states  that  they  had  drawn  against  the 
shipment.     CoUmann  Sf  Stolterfoht  ought  to  have  under- 
stood that  to  mean  that  they  were,  in  the  ordinary  course, 
to  keep  the  bill  of  lading  till  the  drafts  were  accepted : 
and,  even  supposing  that  they  were  not  legally  bound  to 
do  so,  the  Court  will  not  infer,  as  a  fact,  that  they  did 
deliver  it  to  Pries  in  violation  of  the  ordinary  course  of 
business.     \^Crompton  J.     The  course  of  business,  which 
you  describe,  was  common  enough  a  few  years  ago:    the 
bill  of  lading  was  attached  to  the  draft  and  sent  to  an 
agent  with  directions  not  to  part  with  it  till  the  drafl  was 
accepted  ;  and,  particularly  in  the  trade  between  America 
and  Liverpool,  it  was  common  enough  to  insist  on  retain- 
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ing  the  bill  of  lading  till  the  draft  was  not  only  accepted  1854. 
but  paid,  or  satisfactory  security  given  that  it  would  be  Gurnby" 
ultimately  paid ;  and  questions  of  great  nicety  arose  when 
the  right  so  to  retain  it  was  disputed  But  I  always 
understood  this  to  be  an  exceptional  course,  adopted  only 
in  times  of  peril  and  suspicion ;  whilst  your  argument 
assumes  that  it  is  the  ordinary  course  of  trade.  Lord 
Campbell  C.  J.  The  bill  of  lading  was  not  in  this  case 
attached  to  the  draft:  on  the  contrary,  the  letter  of  4th 
January  tells  Collmann  8f  StoUerfoht  that  it  was  drawn 
at  two  months,  to  the  order  of  A  Wdrschaur  §■  Co.,  a 
third  party;  so  that  it  might  continue  in  circulation 
and  not  be  presented  for  acceptance  for  the  whole  of 
these  two  months.  Do  you  say  that  the  vendee  was  to 
have  his  power  to  deal  with  the  goods  suspended  till  an 
event  over  which  he  could  have  no  controul?  That 
would  be  hard  on  him.  Erie  J.  Must  you  not  take 
the  letters  of  4th  January  and  31st  December  together. 
7  A.  Behrend  Sf  Co.  say  '^  Follow  the  instructions  of  said 
Amsterdam  friend  respecting  these  documents."  The 
instructions  were  in  the  letter  of  31st  December.]  E. 
JVerthemann's  right  to  give  instructions  was  conditional 
on  the  drafts  being  accepted.  Further :  this  is  not  a  case 
of  stoppage  in  transitu,  but  a  case  in  which  the  property 
never  vested  in  the  intended  vendee  at  all.  The  pro- 
perty in  goods  consigned  to  a  purchaser  vests  in  him : 
but,  if  the  intention  be,  from  the  first,  that  the  purchaser 
shall  not  have  them,  the  property  does  not  vest.  In 
Key  V.  Coteswarth  {a)  the  bill  of  lading  made  the  defend- 
ants consignees  by  name,  which  was  strong  evidence 
that  the  shipment  was  for  their  benefit.     [Crompton  J. 

ia)  7  Exch.  5P5. 
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1854.  There  are  cases  in  which  the  consignment  is  for  the 
Qj^j^^^^  purchaser,  and  yet  the  vendor  has  preserved  the  controul 
by  keeping  back  the  bill  of  lading.]  It  is  diflScult  to  see 
how  that  is  consistent  with  the  goods  being  on  account 
and  at  the  risk  of  the  purchaser  during  the  voyage. 
[Crompton  J.  That  difficulty,  which  is  considerable, 
was  much  discussed  in  Turner  v.  Trustees  of  the  Liverpool 
Docks  (a).  ]  Besides  that,  the  goods  were  on  board  a 
ship  chartered  by  Th.  Behrend  Sf  Co.,  and  therefore 
not  in  transitu,  but  in  the  possession  of  Th.  Behrend 
4*  Co.  [Lord  Campbell  C.  J.  Can  you  for  this  purpose 
make  a  distinction  between  a  general  ship  and  a  char- 
tered ship  ?]  It  is  said  that  the  drafts,  being  foreign  bills, 
were  accepted  by  the  letter  of  8th  January.  [Lord 
Campbell  C.  J.  Tou  need  say  nothing  on  that  point:  if 
Tk,  Behrend  Sf  Co.  stipulated,  at  all,  for  an  acceptance 
before  the  bills  of  lading  were  parted  with,  it  was  for 
an  acceptance  on  the  face  of  the  drafts;  moreover,  a 
promise  to  accept  is  not  an  acceptance  unless  at  the 
option  of  the  promisee ;  and  there  is  nothing  here  to 
shew  that  there  was  an  election  to  take  the  letter  of 
8th  January  as  an  acceptance.] 

ffllles,  in  reply.  The  condition,  if  there  was  one, 
would  not  affect  purchasers :  to  have  that  effect  it  ought 
to  have  been  in  the  bill  of  lading,  as  was  the  case  in 
Barrow  v.  Coles  (J).  If  once  property  is  delivered  to  a 
purchaser,  a  condition  subsequent  is  only  in  contract, 
and  does  not  affect  the  property ;  Hou}es  v.  Ball  (c). 
It  is  the  same  with  the  symbol. 

Cur.  adv.  vuli. 

(a)  6  Exch.  643.  (6)  3  Campb,  92. 

(c)  1  B.^  C.  4B). 


V. 

Behrend. 
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Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this        1354 
Term  {May  3d),  delivered  judgment.  Gurney 

We  think  that  the  only  question  in  this  case  is, 
whether  the  defendants  had  a  right  to  stop  in  transitu 
the  cargo  of  the  Ende,  on  the  2d  of  February^  when 
they  took  possession  of  it  We  cannot  doubt  that,  subject 
to  the  right  of  stopping  in  transitu,  the  property  vested 
in'  the  vendee,  when  the  cargo  had  been  loaded  at 
Dantziffy  and  the  indorsed  bill  of  lading  had  been  sent 
off  by  the  defendants  to  CoUmann  Sf  Stolterfoht.  Nor 
does  there  seem  to  us  to  be  any  ground  for  contending 
thnt  the  defendants  afterwards  continued  in  possession 
of  the  cai^o.  They  had  chartered  the  ship;  L  e.  they 
had  entered  into  a  contract  with  the  captain,  that  he 
would  carry  the  cargo  in  his  ship  from  Dantzig  to  London; 
but  the  ship  was  not  their's :  he  was  bailee  of  the  cargo; 
and  it  was  in  the  possession  of  the  carrier.  There  can 
be  no  lien  without  possession;  and  the  claim  of  the 
defendants  to  a  lien  as  unpaid  vendors  is  quite 
unfounded.  From  such  considerations  the  equitable 
right  of  an  unpaid  vendor  to  stop  in  transitu  took  its 
origin :  and  this  right  would  have  been  wholly  unneces** 
sary,  if  the  goods,  while  in  transitu,  could  be  considered 
in  the  {X)sse8sion  of  the  vendor. 

Primi  facie  the  defendants  had  a  right  to  stop  the 
wheat  on  the  2d  of  Fthruary;  for  it  was  still  in 
transitu,  and  they  were  unpaid  vendors.  The  onus  lies 
on  the  plaintiffs,  to  prove  that  they  had  become  the 
owners,  and  that  the  right  to  stop  in  transitu  was  gone. 
For  this  purpose  it  is  not  enough  that  they  had  become 
bon&  fide  holders  of  the  indorsed  bill  of  lading,  for 
valuable  consideration.  A  bill  of  lading  is  not,  like  a 
bill  of  exchange  or  promissory  note,  a  negotiable  instni- 
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1854.  ment,  which  passes  by  mere  delivery  to  a  bona  fide 
Qyj^j^g^,  transferee  for  valuable  consideration,  without  regard  to 
the  title  of  the  parties  who  make  the  transfer.  Although 
the  shipper  may  have  indorsed  in  blank  a  bill  of  lading 
deliverable  to  his  assigns,  his  right  is  not  affected  by 
an  appropriation  of  it  without  his  authority.  ^  K  it  be 
stolen  from  him,  or  transferred  without  his  authority,  a 
subsequent  bona  fide  transferee  for  value  cannot  make 
title  under  it,  as  against  the  shipper  of  the  goods.  The 
bill  of  lading  only  represents  the  goods  :  and,  in  this 
instance,  the  transfer  of  the  symbol  does  not  operate 
more  than  a  transfer  of  what  is  represented. 

We  are  therefore  to  inquire  whether  this  bill  of  lading 
is  to  be  considered  as  having  come  into  the  possession 
of  the  plaintifis,  before  the  stoppage  in  transitu,  with 
the  authority  of  the  defendants.  And  this  depends 
entirely  upon  whether  Collmann  8f  Stolterfoht  had 
authority  from  the  defendants  to  deliver  it  to  Pries. 
We  think  it  as  clear  that  Collmann  %  Stolterfoht  delivered 
it  to  PrieSy  as  that  Pries  delivered  it  to  Coventry  8f 
Sheppardf  and  Coventry  if  Sheppard  to  the  plaintifife. 
But,  if  this  delivery  to  Pries  was  a  misappropriation  of 
the  bill  of  lading,  the  rights  of  the  defendants  will  be 
the  same  as  if  it  had  remained  in  the  hands  of  Pries, 
or  of  Collmann  gf  Stolterfoht,  till  the  2d  of  Febntary,  in 
which  case  the  stoppage  in  transitu  would  have  been 
rightful. 

It  is  contended  on  the  part  of  the  defendants  that 
Collmann  ^  Stolterfoht  had  no  authority  to  part  with  the 
bill  of  lading  till  they  had  accepted  the  bill  of  exchange 
drawn  for  the  price  of  the  wheat.  If  this  be  so,  they 
certainly  exceeded  their  authority ;  for  their  promise  to 
accept,  which  was   not  treated    by    the  agents   of  the 
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defendants  as  an  acceptance,  would  not  bave  been  a 
performance  of  the  condition  on  which  the  right  to  part 
with  the  bill  of  lading  depended.  The  defendants 
might  easily  have  imposed  such  a  condition,  had  they 
suspected  the  solvency  of  the  parties  with  whom  they 
were  dealing.  But,  looking  to  the  correspondence  set 
out  in  the  special  case,  and  to  all  the  circumstances  of 
the  transaction,  we  are  of  opinion  that  no  such  condition 
was  imposed,  and  that,  as  soon  as  Collmann  ^  StoUerfoht 
received  the  bill  of  lading,  they  were  at  liberty  to  hand 
it  over  to  Pries^  so  as  to  make  the  result  the  same  as  if, 
bv  the  bill  of  lading.  Pries  had  been  the  consignee,  the 
defendants  had  remitted  it  to  him,  and  he  had  indorsed 
it  before  handing  it  over  to  Coventry  tf  Sheppard. 
There  is  nothing  on  the  bill  of  lading  itself  to  indicate 
that  it  is  not  to  be  transferred  till  the  bill  of  exchange 
has  been  accepted.  In  the  defendant's  letter  of  4th 
January  no  such  condition  is  to  be  found ;  and,  on  the 
contrary,  they  desire  Collmann  8f  StoUerfoht  to  follow  the 
instructions  of  Wertliemann  respecting  the  bill  of  lading, 
fferthemann  being  the  agent  of  /Vie*,  and  having  pur- 
chased the  cargo  for  him.  They  go  on  to  say  that  they 
have  drawn  the  bill  of  exchange  for  the  price,  but  merely 
**  recommend  it  to  protection,"  without  saying  any  thing 
that  can  be  construed  into  a  direction  that  this  protection 
shall  be  given  before  the  instructions  of  Werthemann  are 
followed  respecting  the  bill  of  lading.  There  seems  no 
reason  to  doubt  that  the  defendants  would  have  been 
perfectly  satisfied  with  the  answer  written  to  them  on 
the  8th  of  January  y  in  which  Collmann  ^  StoUerfoht  first 
say  that  they  will  follow  the  directions  they  had  received 
respecting  the  bill  of  lading  ;  and  afterwards,  in  a 
separate  sentence,  add  that  they  would  protect  the  bill 
of  exchange  "  on  presentation." 
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1854.  '^®   circumstances   of   the  transaction,   instead    of 

raising  the  supposed  condition  by  implication,  are  rather 
inconsistent  with  it.  While  the  bill  of  lading  is  for- 
warded to  CoUmann  ^  Stolterfoht^  the  bill  of  exchange  is 
sent  to  Messrs.  Hambro  ^  Son.  The  bill  of  exchange 
happened  to  be  left  for  acceptance  on  the  8th  of  January: 
but,  ab  initio  being  dissevered  from  the  bill  of  lading,  it 
might  have  been  negotiated  at  Dantzig  ;  and,  circulating 
over  the  north  of  Europe,  it  might  not  have  been 
presented  to  the  drawees  for  a  month  afterwards. 
Would  CoUmann  $*  StoUerfoht  have  been  bound  to  keep 
the  bill  of  lading  in  their  hands  during  the  whole  of  this 
time?  On  the  contrary,  we  think  that  Pries,  having 
lodged  the  credit  according  to  his  undertaking,  was 
immediately  entitled  to  have  the  bill  of  lading  delivered 
up  to  him,  on  producing  an  order  to  that  effect  from 
Werthemann;  and  he  could  not  be  made  to  run  the  risk 
of  a  fall  in  the  market  in  the  interval  elapsing  before 
the  bill  was  presented  for  acceptance. 

If  the  language  of  the  letter  of  4th  January  were 
equivocal,  the  construction  to  be  put  upon  it  ought 
rather  to  be  against  the  party  who  places  an  indorsed 
bill  of  lading  in  the  hands  of  third  persons,  and  enables 
them  to  deal  with  others  as  if  they  had  complete  controul 
over  it ;  but,  in  this  case,  we  think  that  the  language  of 
the  defendants,  expressly  and  clearly,  authorized  the 
unconditional  transfer  of  the  bill  of  lading  to  the 
purchaser. 

No  decision  or  dictum  was  cited  in  the  argument 
which  at  all  conflicts  with  the  view  we  have  taken  of 
this  case:  and  we  conceive  that  it  is  in  entire  conformity 
with  the  various  decisions  relied  upon  by  the  plaintifls. 
These  we  abstain  from  commenting  upon,  as  they  appear 
to  be    in   harmony  with  each  other,  and  we   entirely 
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approve  of  them.     Ever  since  the  great  case  of  Ltck'        JS54. 
barrow  v.  Mason  (a)  the  law  has  been  considered  to  be      o^i^JJi^ 
that  the   bona  fide  transferee,   for  value,  of  a  bill  of     b-„!.* 
lading,  indorsed  by  the  shipper  or  his  consignee,  and 
put  into  circulation  by  the  authority  of  the  shipper  or 
consignee,  has  an  absolute  title  to  the  goods,  freed  from 
the  equitable  right  of  the  unpaid  vendor  to  stop  in 
transitu,  as  against  the  purchaser ;  and  we  believe  it  to 
be  of  essential   importance  to  commerce  that  this  law 
should  be  upheld.     For  these  reasons  we  give 

Judgment  for  the  plaintiffs. 

(a^  8m  note  (a),  ani$,  p.  627. 


The    QuEBN    against   the    Inhabitants    of      Z^J'^d^' 
Benjeworth. 


May  3d. 


/^N  appeal  against  an  order  of  two  justices,  for  No  rattlement 
removal  of  Harriet  Berrington,  the  wife  of  John  tbe  occupation 
Berringtont  '  Bud  her  three  lawful  children,  fi*om  the  byreiLoTof* 
parish  St.  James,  Clerhenwell,  in  Middksex,  to  the  parish  W«"a^ 
of  Benjeworth  in  Worcestershire,  the  Sessions  confirmed  '^*;f  f,*,^^^ 
the  order,  subject  to  the  opinion  of  this  Court  upon  a  {^*Jj^^^"*^* 
case  steting  substantially  as  follows.  v^  not 

The  grounds  of  removal,  so  far  as  material  to  the  case,  the  occapier 

to  nake  the 
alleged  as  follows.  payment. 

Harriet  Berrington  was  the  wife  of  John  Berringtofh 

a  prisoner  under  sentence  of  transportation.     In  1832, 

John  Berrington  hired  by  the  year  a  separate  and  distinct 

tenement,  consisting  of  a  dwelling  house  situate  in  the 


638  EASTEE  TERM. 

1854.       parish  of  Benjeworth^  at  the  rent  of  30/.  a  year:   and 

The  Queen    ^®  ^®ld»  rented  and  actually  occupied  and  resided  in  the 

inhabiUDUof  ^^^  house,  under  the  said  yearly  hiring,  for  two  years; 

Benjkworth.   ^j^  j^g  pj^jj  ^Yxe  said  rent  in  each  of  such  years ;  and  he 

was  charged  with,  and  paid  his  share  of,  the  poor  rates 

of  the  said   parish  in  respect  of  the  said  house,  and 

resided  therein  for  forty  days  after  payment  thereo£ 

The  appellants  in  their  grounds  of  appeal  traversed 
these  settlements. 

At  the  trial  of  the  appeal,  the  respondents  relied  solely 
upon  the  settlement  by  payment  of  taxes.  And  they 
proved  that  settlement  to  the  satisfaction  of  the  Court 
of  Quarter  Sessions,  if  the  following  facts  as  to  the  pay- 
ment of  the  poor's  rate  are  sufficient  in  point  of  law. 

It  was  proved  by  Harriet  Berrington^  the  wife,  that 
she  had  seen  the  poor  rates,  in  respect  of  the  house  in 
question,  paid  on  two  several  occasions  by  her  husband, 
John  Berringtafiy  during  his  occupation  thereof;  and 
that  she  believed  they  continued  to  live  there  for  more 
than  two  months  after  the  last  payment.  The  appellants 
called  John  Berrington  ;  who  stated  that  he  had  no  recol- 
lection of  having  paid  any  rates  or  taxes  for  the  house  in 
question ;  and  that,  if  they  were  paid,  the  payments 
were  made  for  him  by  his  wife's  &ther,  as  he  had  not 
the  means  of  paying  them.  The  respondents  then  called 
for  the  rate  books  which  they  had  given  the  appellants 
notice  to  produce ;  but  the  appellants  did  not  produce 
them. 

'^The  Court  of  Quarter  Sessions  found,  upon  the 
evidence,  that  the  rates  were  paid  by  the  father  in  law 
for  the  pauper,  and  that  he  resided  for  upwards  of  forty 
days  after  payment ;  but  that  he  had  no  authority  from 
the  pauper  to  pay  them." 
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The  question  for  the  opinion  of  this  Court  is  whether,        1854. 
on  the  above  evidence  and  finding,  the  Sessions  were    The  Queen 
right  in  confirming  the  order.     If  so,  order  of  removal   inh^tUanu  of 
and  order  of  Sessions  to  stand  confirmed ;  if  otherwise,  BENJEwoaxH. 
to  be  quashed. 

PashUtfy  in  support  of  the  order  of  Sessions.  The 
question  is,  whether  this  was  a  payment  by  John  Ber^ 
rington  of  rates,  within  stat  3  &  4  W.  if  M,  c.  \\.  s.  6. 
He  occupied  the  tenement,  and  was  assessed.  On  the 
other  side,  it  will  be  contended  that,  inasmuch  as  the 
father  in  law  had  no  authority  from  the  pauper  to  pay, 
the  rates  were,  not,  in  legal  efiect,  paid  by  the  pauper. 
But  in  Rex  v.  Bridgevouter  (a),  where  a  friend  of  the 
pauper,  without  any  communication  with  him,  and  in 
his  name,  paid  land  tax  to  prevent  a  distress,  this  was 
held  to  be  a  payment  by  the  pauper. 

ArcKbold  and  Clarkson,  contra,  were  not  called  on. 

Lord  Campbell  C.  J.  Can  any  stranger  to  a  man 
make  himself  the  man's  creditor  by  paying  his  debt  ?  In 
Sex  V.  Bridgewater  {a)  the  Court  must  have  understood 
the  Sessions  to  have  thought  there  was  an  authority;  if 
they  did  not,  I  think  the  decision  not  law.  Here  the 
authority  is  expressly  negatived. 

WiQHTMAN  J.  I  suppose  the  Court  in  Rex  v. 
Bridgewater  {a)  thought  that  the  authority  was  to  be 
inferred  fix>m  the  relation  of  the  parties. 

(a)  3  T.  R,  560. 
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1854.  Cromfton  J.  (a).     That  must  have  been  their  infer- 

The  Queen  ®"^®  ^^  ^**^^»  ^^^^^  ^^  wrong.     They  could  not  have 

I  h  h*^'  ti  of  ™®*"*^  ^  break  in  upon  the  principles  of  common  law. 
Benjewoath.  Order  of  Sessions  quashed. 

(a)  ^rb  J.  VM  ■bttni. 


ThurBdajf, 
May  4th. 


Under  stat. 
5  &  6  IT.  4. 
e.  63..  the 
Setsions  have 
power  to  ap- 
point inspec- 
ton  of  weights 
and  meaaures ; 
and,  for  soch 
appointment, 
the/  may,  if 
they  thinlL  fit, 
select  inspec- 
tors and  super- 
intendents of 
rural  police 
(acting  under 
Stat  2&3  Fict. 
e.  93.):  ^<1 
therefore  such 
appointment 
cannot  be 
removed  by 
certiorari, 
sect  36  of 
sUt.  5  &  6 
IF,  4.  c.  63. 
taking  away 
the  certiorari. 


The  QusEN  against  Jabvis. 

'pOfVEB,  in  this  Term,  obtained  a  rule  calling  on  the 
defendant  to  shew  cause  why  the  writ  of  certiorari 
in  this  prosecution  should  not  be  quashed,  and  the  return 
made  thereto  taken  off  the  file  of  this  Court  and  sent 
back  to  the  Sessions. 

From  the  affidavit  on  which  the  rule  was  obtained,  it 
appeared  that,  at  a  Quarter  Sessions  holdcn  for  Suffolk 
on  1st  February^  1854,  for  the  appointment  of  inspectors 
of  weights  and  measures,  under  stat.  5  &  6  W.A.  c.  63., 
the  Sessions  appointed  an  inspector  and  four  super- 
intendents of  police  to  be  inspectors  of  weights  and 
measures  for  four  districts  respectively.  Nothing  was 
contained  in  the  order  respecting  salary.  The  order  was 
afterwards  removed  by  a  writ  of  certiorari,  obtained  at 
Chambers,  under  the  order  of  Crcmpton  J. 

Worlkdge  now  shewed  cause.  The  order  is  bad,  for 
want  of  jurisdiction;  and  therefore,  though  sect  36 
enacts  that  no  proceeding  under  the  Act  shall  be  removed 
by  certiorari,  the  order  will  be  quashed.     By  sect.  10  of 
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the  Rural  Police  Act,  2  &  3  Ftct  c.  93.,  the  superin-  1854. 
tendents  of  police  are  forbidden  to  employ  themselves  in  The  Queen 
any  other  way  than  under  that  Act.  [  WiglUman  J.  That  j^rvib. 
is  '*  for  hire  or  gain."  In  this  case  the  appointments  are 
not  at  a  salary.]  This  is  for  hire  or  gain,  because  stat 
5  &  6  W.A.  c.  63.  5.  17.  makes  it  a  duty  of  the  justices 
to  direct  a  remuneration  to  the  inspectors  whom  they 
appoint  [Crompton  J.  If  the  justices  appointed  these 
superintendents  without  salary  in  order  that  they  might 
fill  up  the  time  for  which  they  were  paid  under  the 
police  Act,  was  that  an  act  in  excess  of  jurisdiction  ? 
The  power  to  give  a  salary  does  not  make  it  unlawful 
not  to  give  a  salary*,  if  the  person  to  whom  it  would  be 
paid,  if  given  at  all,  consents  to  act  gratuitously.]  The 
two  appointments  of  the  same  person  are  illegal,  because 
the  duties  are  inconsistent.  The  inspectors  must  on 
certain  days  be  at  certain  places;  the  superintendent 
may  be  required  by  the  calls  of  that  office  to  be  else- 
where than  at  the  particular  place  where,  as  inspector, 
he  ought  to  be.  Is  he  to  neglect  the  duties' of  one  of 
the  two  offices  ?  [  Wightman  J.  That  surmise  does  not 
shew  that  the  appointment  was  one  which  the  justices 
had  not  jurisdiction  to  make.] 

Power  and  Cauch^  contr^  were  not  called  on. 

Lord  Campbell  C.  J.  It  is  quite  clear  that  this  writ 
ought  not  to  have  issued.  We  should  be  exceeding  our 
jurisdiction  were  we  to  interfere  with  the  discretion  of 
the  justices  in  the  matter. 

Wightman  and  Crompton  Js.  (a)  concurred, 

(a)   Erlt  J.  was  abient. 

VOL.  HL  2  t  •         e,  &  b. 
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1854.  Power  applied  for  costs. 

The  Queen 
Jarvis.  ^^^  Cabipbell  C,  J.     We  should  have  made  the 

rule  absolute  without  costs,  were  it  not  that  the  attention 
of  my  brother  Crampton^  to  whom  the  application  for 
this  writ  was  made  at  Chambers,  was  not  drawn  to  the 
section  by  which  the  certiorari  is  taken  away. 

Rule  absolute  with  costs. 


Ma^Ai^:  IN    THE    EXCHEQUER   CHAMBER. 

(Error  from  the  Queen's  Bench.) 

FiSHEB  against  Bridges. 

Action  on  a  ^HE  pleadings  in  this  case  are  stated  at  length  in  the 

pay  money.  report  of  the  case  below  (a).     The  following  abstract 

the  Court^  ^f  ^^^  record  is  taken  from  the  judgment  of  the  Court 

me^'aii^^tSt  ^^   Exchequer  Chamber,  deUvered    in    this  case   by 

there  bad  been    Jervis  C.  J. 

an  illegal 

agreementthat,      «<  The  declaration  states,  in  substance,  that  the  defend- 

for  a  price  to 

be  paid  to  the    ant  by  his  deed  covenanted  with  the  plaintiff,  for  himself 

plaintiff,  land  r  »  » 

should  be  sold    his  heirs,  &c.,  that  he,  the  defendant,  his  heirs,  &c., 

to  defendant      should  and  would  Well  and  truly  pay  to  the  plaintiff,  his 

for  an  illegal 

object;  that 

the  land  was  conveyed  to  defendant  for  that  object ;  and  that  afterwards  the  deed  was 

executed  to  secure  payment  of  the  price. 

Held  by  the  Exchequer  Chamber,  reversing  the  judgment  of  the  Queen*s  Bench,  that 
the  plea  was  good.  For,  the  deed  being  given  as  a  security  for  the  payment  of  a  debt  tainted 
with  illegality,  the  law,  which  would  not  enforce  the  payment  of  the  debt,  would  not  enforce 
the  payment  of  the  security. 

(a)  Fuher  v.  BridgtM,  2  E.  ^  B.  118. 


Fisher 

BaiBGEB. 
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executors,  Ac,  the  sum  of  630/.,  with  interest  on  a  day       1 354. 
named 

The  defendant  pleaded,  first,  that,  before  the  making  of 
the  deed  in  the  declaration  mentioned,  it  was  unlawfully 
agreed,  by  and  between  the  plaintiff  and  the  defendant, 
that  the  pkintiff  should  sell  &c.  to  the  defendant,  and 
that  the  defendant  should  purchase  of  the  plaintiff,  and 
accept  from  him  a  conveyance  of,  certain  land  &c.,  for 
the  residue  of  a  term,  subject  to  a  mortgage,  at  and  for 
and  in  consideration  of  a  certain  sum  of  money,  to  be 
therefore  paid  by  the  defendant  to  the  plaintiff,  to  the 
intent  and  for  the  purpose,  as  the  plaintiff  at  the  time  of 
the  making  of  the  agreement  well  knew,  that  the  land 
&c.  should  be  exposed  to  sale  and  sold  by  way  of  lottery 
&c«,  contrary  to  the  form  of  the  statute ;  and  further 
that,  afterwards,  in  pursuance  of  the  said  illegal  agree- 
ment, the  said  lands  &c.  were  sold,  transferred  and 
assigned  for  the  residue  of  the  term,  subject  as  aforesaid, 
and,  a  part  of  the  purchase  or  consideration  money,  to 
be  paid  by  the  defendant  to  the  plaintiff  for  the  same, 
.  being  unpaid,  the  defendant,  to  secure  the  payment 
thereof  to  the  plaintiff,  made  the  covenant  in  the  decla- 
raUon  mentioned,  the  said  630/.  being  parcel  of  that 
money. 

The  second  plea  was  in  substance  the  same  as  the  first, 
except  that  it  states  the  sale  to  be  colourable. 

At  the  trial,  the  jury  found  the  first  plea  for  the 
defendant:  and,  the  Court  of  Queen's  Bench  having 
given  judgment  for  the  plaintiff,  non  obstante  veredicto, 
the  defendant  below  brought  this  writ  of  error.** 

The  case  was  now  (a)  argued. 

(a)  Before  Jerm§  C.  J.,  JbBocA  C.  B.,  CreuweO,  WWkmu  and  OovcErr 
Ji.,  and  Parkin  PlaU  and  Martin  Bi. 

2   T  2 
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1864.  Hugh  Hill^  for  the  defendant  below,  in  support  of 

Pjgj^gj^      the  suggestion  of  error.     The  original  agreement,   as 
"'  disclosed  on  the  plea,  is  in  itself  illegal ;  it  is  an  agree- 

ment for  the  purpose  that  the  lands  may  be  exposed 
to  sale  and  sold  by  way  of  lottery ;  which  is  rendered 
penal  by  stat.  12  G.  2.  c.  28.  s.  1.  The  contract  itself 
therefore  is  void  and  cannot  be  enforced  at  law ;  Bartlett 
V.  Vinor  (a),  De  Begnis  v.  Armistead  (fi).  It  was  not 
disputed  below*,  and  probably  will  not  be  disputed  now, 
that  the  general  principle  is  clear,  that  all  things  done 
in  contravention  of  a  statute  are  illegal.  It  is  not 
material  whether  the  thing  forbidden  is  malum  pro- 
hibitum or  malum  in  se;  in  neither  case  will  the  law 
enforce  an  agreement  the  object  of  which  is  to  transgress 
a  statute ;  Langton  v.  Hughes  (c).  The  Gas  Light  and  Coke 
Company  v.  Turner  (rf),  Cannan  v.  Bryce  (e).  But  the 
Court  of  Qucen*s  Bench,  admitting  that  no  action  would 
have  lain  on  the  agreement,  decided  that  an  action  lay 
on  this  instrument  under  seal,  inasmuch  as  a  deed 
requires  no  consideration.  The  error  lay  in  construing 
this  plea  as  merely  shewing  no  consideration;  when 
rightly  construed,  it  shews  that  there  was  a  consider- 
ation, and  that  it  was  an  illegal  one.  First :  the  language 
of  the  plea  shews  that  the  bond  was  given  as  part  of 
the  machinery  for  carrying  out  the  illegal  purpose.  If 
it  may  bear  that  meaning,  and  it  is  necessary  to  make 
it  a  good  plea,  it  should,  after  verdict,  be  so  con- 
strued. Similar  averments  have  been  construed  in  this 
way ;  Lightfoot  v.   Tenant  (g),  Faxton  v.  Popham  (A). 

(a)   CarM.  251. 

(6)  10  Bing.  107.     See  Pidgeon  v.  Burtlem,  3  Exch.  465. 
(«)  1  Af.  §•  5.  593.  (d)  5  New  Ca,  666. 

<0  3  A  §■  Aid.  179.  (p)  I  B.^P.  551. 

(A)   9  Ea.ft,  408. 
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But^  even  if  it  was  not  part  of  the  original  scheme  that        1851. 
a  bond  should  be  given  for  the  price,  jet,  if  it  appears       fisu^g, 
that  the  bond  was  given,  not  gratuitously,  but  to  secure      b^ij^gbs. 
the  fulfilment  of  an  illegal  agreement,  the  law  will  not 
lend  its  assistance  to  enforce  the  security,  as  it  would 
not  have   enforced   the   debt.      That    makes   the  dis- 
tinction between  the  present  case  and  those  of  bonds 
given  in  consideration  of  past  cohabitation.     In  such 
cases  there  is  no  consideration  at  all ;  a  promise  to  pay 
is  void,  not  as  being   illegal,   but  as  nudum  pactum; 
Beaumont  v.  Reeve  (a).     But  here  was  a  complete  con- 
sideration  for   the  original   agreement;  and  assumpsit 
would  have  lain  to  enforce  the  payment  of  the  money 
had  not  that  agreement  been  illegal. 

ffUks,  contr^  The  greater  part  of  the  principles 
laid  down  on  the  other  side  are  admitted :  yet  the  plea 
is  bad,  and  the  judgment  below  correct.  A  deed 
requires  no  consideration  to  support  it;  and  therefore 
the  plea  is  not  good  unless  it  shews  the  deed  was  given 
for  an  illegal  consideration.  No  question  can  arise  as 
to  the  sufficiency  of  the  consideration :  the  plea  must 
aflSrmatively  shew  that  the  consideration  was  bad. 
Now,  though  it  was  illegal  to  agree  to  purchase  land 
for  the  purpose  of  selling  it  by  lottery,  and  though  it 
was  illegal  to  sell  the  land  by  lottery,  yet,  after  the 
land  had  been  conveyed  to  the  purchaser  by  the  vendor, 
it  was  the  moral  duty  of  the  purchaser  to  pay  the  price. 
It  is  not  a  duty  which  the  law  would  enforce :  but,  after 
one  party  has  suffered  prejudice,  and  the  other  party  has 
obtained  benefit,  it  is,  at  least,  not  wrong  or  wicked  to 

(a)  8  Q.  B.  483. 
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1854.  make  compensation.  It  is  as  proper  to  pay  for  an 
p,g„g^  estate  previously  obtained  by  an  antecedent  illegal 
Bbibges.  '^^^^^  fls  to  pay  compensation  to  a  woman  for  past 
seduction.  In  Barnes  v.  Hedley{a)  the  Court  of  Com- 
mon Pleas  held  that  a  promise  to  repay,  with  legal 
interest,  a  sum  previously  lent  on  usurious  terms  was 
binding.  The  cases  now  shew  that  such  a  moral  obli- 
gation to  pay  is  not  a  sufficient  consideration ;  but,  to 
support  this  plea,  it  must  be  made  out  that  the  com- 
pliance with  such  a  moral  obligation  is  illegal.  It  is 
said  that  after  verdict  the  plea  is  to  be  understood 
in  the  sense  that  will  make  it  good;  but  the  intend- 
ments, to  be  made  after  verdict,  must  be  consistent  with 
the  language  of  the  plea.  The  language  shews  that  ^'  in 
pursuance"  of  the  agreement  the  lands  were  sold;  but 
then  it  changes,  adding,  "  and,  a  part  of  the  said  purchase 
or  consideration  money  to  be  paid  by  the  defendant  to 
the  plaintiff  for  the  same  being  unpaid.''  That  was  not 
in  pursuance  of  the  agreement  but  in  breach  of  it. 
\^Parhe  B.  I  doubt  whether  that  is  the  right  construc- 
tion, after  verdict  But  suppose  it  to  be  so.  It  is  true 
that  a  bond  given  in  consideration  of  bygone  seduction 
is  not  invalid.  But,  if  a  bond  were,  after  seduction,  given 
to  secure  the  price  promised  before  hand,  would  that  be 
valid?]  Yes,  unless  it  was  part  of  the  previous  baigain 
that  such  a  security  should  be  given :  the  securing  the 
payment  would  be  but  an  act  of  common  honesty.  But  in 
the  present  case  it  is  not  even  shewn  that  the  agreement 
was  illegal.  It  is  only  said  that  the  purchaser  intended 
to  sell  the  land  by  lottery  ''as  the  plaintiff  at  the  time 
of  the  making  the  said  agreement  well  knew."    But  it 

(a)  2  Tavnt.  184. 
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is  not  enough  that  the  vendor  knew  that  the  purchaser        1854. 
intended  to  make  an  illegal  use  of  the  thing  sold :  the       YisnutL 
plea  ought  to  have  shewn  that  the  vendor  intended  it      bridoe*. 
also;  PeUecat  v.  Angell  (a).    The  whole  of  the  cases  on 
illegality  are  collected  in  Chitty  on  Contracts^  4th  ed.  570., 
and  note  (&)  to  Bex  v.  Kilderby  {b).     No  case  shews  that 
a  bond,  voluntarily  given,  after  the  illegality  is  over,  to 
secure  payment  for  what  had  been   actually,  though 
improperly,  enjoyed,  is  illegal 

H.  Hilly  in  reply.  The  averments  shewing  the  ille- 
gality of'  the  agreement  go  further  than  the  facts  in 
Langton  v.  Hughes  {c).  And,  as  the  agreement  must 
be  understood  as  having  been  to  pay  the  price,  or  do 
something  equivalent  to  payment,  the  giving  a  bond  was 
in  pursuance  of  the  agreement. 

Cur.  adv.  vult. 

Jbkyis  C.  J.,  on  a  subsequent  day  in  this  Term 
(May  10),  delivered  judgment. 

This  is  a  writ  of  error  from  the  Court  of  Queen's 
Bench.  (After  stating  the  pleadings  as  ante,  p.  642, 
his  Lordship  proceeded.) 

The  first  question  is.  What  is  the  meaning  of  the  plea? 
It  was  said  in  the  argument  that  it  did  not  sufficiently 
affect  the  plaintiff  with  a  participation  in  the  intent  and 
purpose  of  ultimately  selling  the  land  &c.  by  lottery, 
because  the  interposition  of  the  words  '*as  the  plaintiff 
at  the  time  of  the  making  of  the  said  agreement  well 
knew*'  shewed  that  the  plidntiff  merely  knew  of  the 

(a)  ^ailf.  ^12.  311. 

(6)  1  Wnu,  Saund,  309.     See  Cottiiu  v.   BlanUrm,  2  Wih.  341,  tnd 
note  to  that  case  in  1  SmUh*$  Lea,  Gi.  168. 
(e)   \  M.^  S.  593. 


▼. 
Bridges. 
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1854.  intent  But  we  think  that  the  plea  cannot  be  so  read. 
Yi^fi^j^  After  verdict  every  fair  intendment  moat  be  made  in 
favour  of  the  plea,  giving  full  effect  to  all  the  words 
used:  and,  finding,  as  we  do  in  the  plea,  a  distinct 
averment  that  the  agreement  between  the  plaintiff  and 
the  defendant  for  the  sale  was  to  the  intent  and  for  the 
purpose  of  the  future  lottery,  we  cannot  qualify  that 
allegation  so  as  to  make  the  plea  bad,  merely  because 
it  is  added,  perhaps  unnecessarily,  that  the  plaintiff 
knew  of  that  intent 

It  was  also  said  in  the  argument,  and  this  point 
formed  the  basis  of  the  judgment  of  the  Court  below, 
that  it  did  not  appear  that  the  covenant  was  given  in 
pursuance  of  the  agreement  or  was  connected  with  it 
Perhaps,  if  it  were  necessary  to  make  the  plea  good,  it 
might  afler  verdict  be  taken  to  mean  that  the  lands  were 
sold  and  transferred  in  pursuance  of  the  agreement,  and 
also,  the  consideration  money  being  in  part  unpaid,  that 
the  covenant  was  given  in  pursuance  of  the  agreement. 
But  according  to  the  view  we  take  of  this  case  it  is  not 
necessary  that  the  plea  should  be  so  understood.  It 
clearly  shews  that  the  covenant  was  given  to  secure  the 
payment  of  a  part  of  the  purchase  or  consideration 
money  for  the  lands  the  subject  of  the  agreement 

Upon  the  record  so  framed,  and  so  understood,  in 
our  opinion  the  plaintiff  in  error  is  entitled  to  judgment: 
and  we  therefore  think  that  the  judgment  of  the  Court 
below  must  be  reversed. 

It  is  not  denied  that  the  original  agreement  was 
tainted  with  illegality.  All  lotteries  are  prohibited  by 
Stat.  10  &  11  fF.  3.  c.  17.  s.  1.:  and,  by  stat  12  G.  2. 
c.  28.  s.  4.,  all  sales  of  houses,  lands,  &c.  by  lottery  are 
declared  to  be  void  to  all  intents  and  purposes. 

The  agreement,  being  illegal,  could  not  be  enforced ; 
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and  no  action  could  be  brought  for  the  recovery  of  the  1854. 
purchase  money  of  the  lands  the  subject  matter  of  the  p,g„^^ 
illegal  agreement.  This  was  conceded  in  the  Court  bridges 
below ;  it  was  not  denied  in  the  course  of  the  alignment 
before  us ;  and,  if  necessary,  might  be  established  by 
many  authorities.  But  it  is  said  that  the  covenant  may 
be  good,  and  may  be  enforced  at  law,  even  though  the 
original  agreement  were  illegal  and  the  purchase  money 
not  recoverable,  by  reason  of  that  illegality,  if  it  had 
not  been  secured  by  an  instrument  under  seal  It  is 
certainly  true  that  for  a  bond,  or  other  instrument  under 
seal,  no  consideration  is  necessary ;  but  it  does  not 
therefore  follow  that  every  such  instrument  may  be 
enforced  by  an  action.  The  authorities  cited  in  the 
argument  shew  that,  where  the  bond  or  other  instrument 
is  connected  with  the  illegal  agreement,  it  cannot  be 
enforced;  lAgktfoot  v.  Tenant {a\  Paxtany.  Popham{b\ 
The  Gas  Light  and  Coke  Company  v.  Turner  (c):  and 
therefore,  if  this  plea  alleges  that  the  covenant  was 
given  in  pursuance  of  the  illegal  agreement,  it  would 
upon  these  authorities  be  an  answer  to  the  action. 

But,  if  it  is  not  so  understood,  we  think  it  shews  a 
good  defence.  It  is  clear  that  the  covenant  was  given 
for  payment  of  the  purchase  money.  It  springs  from, 
and  is  a  creature  of,  the  illegal  agreement ;  and,  as  the 
law  would  not  enforce  the  original  illegal  contract,  so 
neither  will  it  allow  the  parties  to  enforce  a  security  for 
the  purchase  money,  which  by  the  original  baiigain  was 
tainted  with  illegality. 

The  case  of  Beaumont  v.  Reeve  {d\  much  relied  upon 


(<i;  1  A.  ^  p.  &51.  <fr)  9  Batl^  408. 

(c)  5  NnB  Ca.  ()66.  (^d)  8  Q.  B,  483. 
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1864. 


FiSHBR 
T. 

Bridges. 


Id  the  Court  below,  does  not  in  our  judgment  afiect  the 
question.  It  is  clear  that  past  cohabitation  and  previous 
seduction  are  not  good  considerations  for  a  parol  pro- 
mise ;  but  they  are  not  therefore  illegal  considerations. 
They  are  no  considerations  at  all :  and,  inasmuch  as  a 
bond,  or  other  instrument  under  seal,  is  good  without 
any  consideration,  it  by  no  means  follows  that  a  cove- 
nant, to  pay  a  sum  of  money  tainted  with  illegality,  can 
be  enforced  merely  because  a  bond  for  maintenance, 
founded  upon  past  cohabitation  or  previous  seduction, 
is  good.  If  an  agreement  had  been  made  to  pay  a  sum 
of  money  in  consideration  of  future  cohabitation,  and, 
after  cohabitation,  the  money  being  unpaid,  a  bond  had 
been  given  to  secure  that  money,  that  would  be  the 
same  case  as  this ;  and  such  a  bond  could  not  under 
such  circumstances  be  enforced. 

For  these  reasons  we  are  of  opinion  that  the  judgment 
must  be  reversed. 

Judgment  reversed. 


Friday^ 
May  5th. 


Under  sect.  91 
of  The  Com- 
mon Law  Pro- 
cedure Act, 
1852,  a  count 
for  money 
found  to  be 
due  from  the 
defendant  to 
the  plaintiff 
on  accounts 
stated  between 
defendant  to  the 


John  Fagg  against  Joseph  Nudd. 

pLAINTIFF  sued  defendant  on  a  promissory  note, 
for  interest,  "  and  also  for  money  found  to  be  due 
from  the  said  defendant  to  the  said  plaintiff  on  accounts 
stated  between  them.**  Demurrer  to  the  third  count 
Joinder. 


them  IS  sufficient,  though  it  omits  the  words  '*  for  money  payable  by  the 
plaintiff  for**  contained  m  the  form  given  in  Schedule  (B.). 
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Morgan  Lbyd,  for  the  defendant     The  absence  of       1854. 
the  words  "  For  money  payable  by  the  defendant  to  the        fagg 
plaintiff"  is  fatal;  Place  v.  Potts  (a).  nJ^,^ 

Raymond^  contrd,  was  not  called  upon. 

Lord  Campbell  C.  J.  The  count  demurred  to,  in 
substance,  follows  the  form  given  in  Schedule  (B.)  to 
the  Common  Law  Procedure  Act,  1852:  and  I  am 
of  opinion  that,  if  we  were  to  decide  in  &vour  of  this 
demurrer,  we  should  contravene  the  clearly  expressed 
intention  of  the  Legislature.  Objections  such  as  the 
present  had  often  prevailed ;  and  it  was  thought  not 
creditable  to  the  administration  of  justice  that  they 
should  prevail :  to  avoid  them  in  future  the  Legislature 
gave  forms  which  it  declared  should  be  sufficient:  but, 
by  sect  01,  it  carefully  provided  that  no  deviation  from 
those  forms  should  be  injurious  so  long  as  the  substance 
was  preserved.  The  Legislature  most  anxiously  goes 
on  to  declare  that  ^*  nothing  herein  contained  shall 
render  it  erroneous  or  irregular  to  depart  fix>m  the  letter 
of  such  forms,  so  long  as  the  substance  is  expressed 
without  prolixity."  Prolixity  seems  to  have  been  the 
evil  dreaded ;  nothing  concise  is  bad  if  it  indicates  the 
substance.  The  form  given  in  Schedule  (B.)  is  in  the 
present  case  followed  in  all  other  respects ;  but  the  words 
"  Money  payable  by  the  defendant  to  the  plaintiff  for" 
are  omitted.  If  the  effect  of  this  omission  could  be  to 
mislead,  if  the  defendant  would  not  have  as  much 
information  from  the  form  adopted  as  from  the  form  in 
the  Act,  there  would   be  some  ground  of  complaint. 

(a)  8  Exch,  705. 
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1854.  ^"^  i^  cannot  be  doabted  that  the  defendant  has  every 
:^:^  information ;  and  the  substance  of  the  statutory  form  is 
jjj^  expressed.  The  omission  is  only  to  state  that  the  money 

was  payable:  but  that  the  law  implies  from  its  being 

found  due  on  an  account  stated. 

WiGHTMAN  J.  If*  the  Act  had  prescribed  a  form 
which  was  to  be  followed  in  all  cascs^  it  might  be  that  any 
deviation  from  it  would  hurt :  but  here  the  Legislature 
has  carefully  provided  that  no  deviation  from  the  form 
shall  be  erroneous  or  irregular,  "  so  long  as  the  substance 
is  expressed  without  prolixity."  I  find  it  difficult  to  see 
how  money  can  be  found  due  on  an  account  stated 
without  being  payable;  so  that  I  think  that  the  sub* 
stance  is  expressed. 

Crompton  J.  (a).  From  money  being  found  due  on 
accounts  stated  the  law  implies  a  promise  to  pay  it. 

Judgment  for  the  plaintiff. 

(a)  No  fourth  Jadge  was  present  this  daj. 
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1854. 


IN    THE    EXCHEQUER    CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  Mayor,  Aldermen,  and  Burgesses  of  the 
Borough  of  Berwick  upon  Tweed  against 
James  Jeffries  Oswald. 


n^HE  plaintifis  in  this  action  having  obtained  a  verdict  Covenant  with 
on  all  the  issues  in  fact,  and  the  Court  of  Queen's  of  the  borough 
Bench  having  given  judgment  in  their  favour  on  the  dec<C executed 
demurrers  to  two  pleas,  the  sixth  and  seventh,  final  "^"iil^Sl.*^ 
judgment  was  signed  for  2I6U  18*.  The  defendant  J^^^^"^? 
suflnrested  error.  yiet.e,  89., 

*^  ;  by  which,  after 

The  declaration  and  the  pleas  which  led  to  issues  in  reciting  that 

the  council 

law  are  fully  stated  in  the  report  of  the  case  below  (a),  of  the  borough 

had  elected  2>. 
treasurer  of  the 
borough,  defendant  became  lurety  to  the  Corporation  for  27.  *•  accounting  to  them  **  during 
the  whole  time  of  D.  continuing  in  the  said  office,  in  consequence  of  the  said  election,  or 
under  any  annual  or  other  future  election  of  the  said  council  to  the  said  office.*'  Avermenti 
that,  by  subsequent  elections,  2>.  was  continued  in  his  office  and  did  not  account 

Plea :  that  D.  was  elected  to  the  office,  and  the  deed  given,  whilst  the  office  was  annual 
under  stat.  5  &  6  ^.  4.  c.  76.  ».  58. ;  that,  on  Pth  November  1843,  D.  was,  in  obedience  to 
iUt.  6  &  7  Viet.  c.  89.  «.  6.,  elected  to  the  office  during  pleasure ;  and  that  he  accounted 
up  to  9th  Notember  1843.  On  demurrer,  the  Court  of  Queen's  Bench  gave  judgment  for 
the  plaintiib.    Error  being  suggested. 

Held  bv  CreiswtU  and  WiUiame  Js.,  and  Parket  Alderton  and  Martin  Bs.,  affirming  the 
judgment  helow,  that,  the  functions  and  duties  of  the  office  not  being  changed,  it  continued 
the  same  office  ;  and  that  the  change  in  the  tenure  was  provided  for  by  the  language  of  the 
deed,  and  therefore  did  not  discharge  the  sureties. 

Dtssentientibus  Jervit  C  J. .  PoUoek  C.  B.  and  MauU  J.,  on  the  grounds  that  the  parties 
to  the  instrument  should  be  presumed  to  be  contracting  on  the  supposition  that  the  ezistinff 
law  should  continue  to  exist ;  that  there  were  no  words  to  shew  that  the  parties  intended 
to  be  bound  in  case  the  tenure  of  the  office  was  changed  ;  and  that,  the  risk  of  the  sureties 
being  affected  by  the  change  in  the  tenure,  the  office  did  not  remain  the  same  within  the 
meaning  of  the  security  deed. 

Jud|^ent  affirmed. 

(a)  Ma^or  c/  Berwick  v.  OtwaU,  1  E,  ^  B.  295.  (where,  in  the  first 
line  of  the  marginal  note,  for  "  by  **  read  •*  with.";. 
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1854.  The  following  abstract  of  the  pleadings  is  taken  from 
Mayor  of  ~  ^^®  judgment  of  Martin  B.  in  the  Exchequer  Chamber. 
Berwick  « rpj^^  declaration  was  upon  a  deed,  dated  the  15th  of 

Oswald.  January  1842,  which  recited  that,  at  meetings  of  the 
Town  Council  of  the  Borough  and  town  of  Berwick 
upon  Tweedy  held  on  the  21st  of  December  1841  and 
\\i)i  January  1842,  certain  resolutions  were  agreed  to 
relative  to  the  oflSce  of  treasurer  of  the  borough,  and, 
amongst  them,  that  the  treasurer  should  find  securities 
for  the  due  execution  of  hb  o£Bce  in  the  sum  of  2000^ ; 
and  that,  at  one  of  these  meetings,  a  person  named 
Murray  had  been  elected  the  treasurer*  The  deed  then 
proceeded  to  state  that  the  said  Murray » and  the  defend- 
ant, and  certain  other  persons,  as  cautioners,  sureties 
and  full  debtors,  with  Murray y  bound  themselves  jointly 
and  severally  to  the  plaintifis,  to  pay  to  them  all  sums  of 
money  which  Murray  should  receive  "  in  virtue  of  ^  his 
'^said  appointment  as  treasurer  as  aforesaid^  during  the 
whole  time  of  ^  his  *^  continuing  in  the  said  office^  in 
consequence  of  the  said  election^  or  wilder  any  annual  or 
other  future  election  of  the  said  council  to  the  said 
office'^  The  deed  then  proceeds  to  provide  for  the  due 
execution  by  Murray  of  his  said  office,  and  for  his  atten- 
tion to  its  duties  during  his  continuance  in  office,  and 
limited  the  liability  by  reason  of  it  to  20002.  The 
declaration  then  alleged  that  Murray  became  treasurer 
by  virtue  of  the  election  mentioned  in  the  deed ;  and 
that,  by  virtue  of  an  election  made  on  the  9th  November 
1842  and  other  subsequent  elections,  he  continued 
treasurer  until  the  24th  of  June  1848 :  that  he  received 
various  sums  of  money  by  virtue  of  his  office ;  and,  for 
a  breach,  alleged  that  he  had  not  paid  these  moneys  to 
the  plaintifik     To  this  declaration,  there  were  several 
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pleas ;  to  two  of  them  (the  6th  and  7tb)  there  were       1854. 
demurrers.    Upon  the  argument,  the  7th  was  abandoned      Mayor  ta 
by  the  learned  counsel  for  the  plaintiff  in  error:  and  the      ^*"^w* 
onlj  question  argued  before  us  was  the  validity  of  the      Obwald. 
6th  plea. 

**  The  6th  plea  stated,  that  the  election  of  Murray  to 
be  treasurer  as  mentioned  in  the  deed,  and  also  his 
election  on  the  9th  November  1842,  were  made  under 
and  in  pursuance  of  the  stat  5  &  6  fT.  4.  c.  76.,  The 
Municipal  Corporation  Act;  and  that,  on  the  9th 
November  1843,  he  ceased  to  be  treasurer  under  and  by 
virtue  of  either  of  these  elections.  That,  on  the  9th 
November  1843,  in  pursuance  of  stat.  6  &  7  Vict  e.  89., 
he  was  elected  by  the  town  council  to  be  treasurer,  to 
hold  the  o£Bce  during  their  pleasure.  That,  after  the 
9th  November  1843,  he  never  held  the  office  of  treasurer 
save  under  the  election  made  in  pursuance  of  the  statute 
last  mentioned ;  and  that  he  had  duly  accounted  for  all 
money  received  by  him  prior  to  the  9th  November  1843, 
or  under  or  by  virtue  of  his  office  as  treasurer  under  his 
elections  in  pursuance  of  stat.  5  &  6  W.^.c.  76. ;  and 
that  the  money  mentioned  in  the  breach  was  received 
by  him,  after  the  9th  November  1843,  and  after  his 
election  under  sUt.  6  &  7  Viet  c.  89." 

The  case  in  error  was  argued  in  last  Hilary  Term  (a). 

Uhthankf  for  the  defendant,  in  support  of  the  suggestion 
of  error.  The  seventh  plea  cannot  be  supported;  and 
the  argument  will  be  confined  to  the  sixth  plea,  which 
raises  two  points.  First :  whether  the  bond  is  so  worded 
as  to  make  the  sureties  liable  for  the  conduct  of  David 

(a)  Tkundi^,  Jomiary  19;  before  Jtrvu  C.  J.,  Polhek  C,  B.,  Mm/*, 
CrtMtwta  SDd  WiBiamt  Jt.,  and  Parki,  Aldenm  and  MarHn  Bt. 
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1854.  Murray  after  the  first  year  of  his  continuance  in  office. 
M,yo,.  of  At  the  time  when  the  bond  was  executed,  stat.  5  &  6  W^. 
Bebwicc      ^  ^  yg^  ^  5g^  ^gg  Jq  fQj.^g .  ^jj^^  under  it,  a  treasurer 

Oswald.  ^j^g  necessarily  appointed  in  every  year.  The  condition  of 
a  bond,  for  the  good  behaviour  of  one  holding  an  annual 
office,  is,  prima  facie  at  least,  confined  to  the  first  year, 
though  express  words  may  be  added  to  shew  that  it 
applies  beyond  that  time.  General  words  are  not 
sufficient  to  rebut  this  presumption  ;  Lord  Arlington  v. 
Merriche  (a),  Liverpool  Waterworks  Company  v.  Atkin- 
son  (i).  Secondly :  the  change  in  the  law  introduced  by 
Btat  6  &  7  Vict.  c.  89.  s.  6.  has  substantially  altered  the 
nature  of  the  risk  incurred  by  the  sureties;  and  there  are 
no  words  in  the  bond  to  shew  that  the  sureties  under- 
took to  be  responsible  for  this  altered  risk.  The  words 
"  any  annual  or  other  future  election  "  had  a  sensible 
meaning  as  applied  to  the  state  of  law  existing  at  the  time 
they  were  used,  as  stat.  5  &  6  fF.  4.  c,  76.  *.  58.  did  not 
require  that  the  treasurer  should  be  elected  for  an  entire 
year.  The  council  are  by  that  Act  bound  to  elect  in 
each  year ;  but  they  may  elect  more  than  once  in  the 
year ;  and,  if  they  did  so,  the  election  would  be  other 
than  an  annual  election.  Then  the  change  introduced 
by  stat.  6  &  7  Fict.  c.  89.  s.  6.  alters  the  risk.  Before  that 
Act  a  treasurer  went  out  of  office  at  the  end  of  the  year 
unless  the  majority  of  the  council  were  willing  to  take 
the  active  step  of  reelecting  him.  Now,  he  continues  in 
office,  unless  the  majority  are  willing  to  take  the  active 
and  probably  invidious  step  of  turning  him  out :  that 
surely  increases  the  probability  of  an  unfit  treasurer 
being  continued,  and  so  increases  the  risk  of  his  sureties. 

(«)  2  Satm.  403.  (6)  6  Eatt,  607. 
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The  bargain  was  made  under  one  state  of  the  law,  and        1854. 
does  not  apply  to  an  altered  state  of  law.  Major  of 

BfcilWlCK 

V. 

Afanisty,  contra.  The  words  used  in  this  bond  Oswald. 
shew  that  the  parties  intended  to  be  answerable  so  long 
as  2>.  Murray  held  the  office  continuously.  The  class 
of  cases  commencing  with  LordArUngUm  v.  Merricke  (a) 
does  not  apply  when  such  an  intention  is  shewn; 
Augero  v.  KeeniJ))^  Frank  v.  Edwards  (c).  [Alderson^. 
In  that  last  case  the  appointment  to  the  office  was 
by  two  justices  of  the  peace  under  stat  59  6r.  3.  c.  12. 
s,  7.9  and  the  appointment  had  neither  been  revoked 
by  the  vestry,  nor  resigned  by  the  officer.  If  you 
look  at  the  Act  you  will  see  that  these  facts  were 
very  material  to  the  decision.]  In  all  cases  of  this  kind 
it  must  be  a  question  of  construction;  here  the  context 
shews  that  "office"  meant  " treasurership."  And  the 
change  of  the  tenure  in  the  office  has  not  altered  the 
nature  of  the  office. 

Unthank  was  heard  in  reply. 

Cur.  adv.  vulL 

There  being  a  difference  of  opinion  on  the  Bench, 
the  Judges,  in  this  Term  {May  10),  delivered  separate 
judgments. 

Martin  B.      This   was    a  writ   of  error  upon    a     afarfmB. 
judgment    of    the   Court  of  Queen's  Bench.    (After 
stating  the  pleadings  as  ante  p.   654,   his    Lordship 
proceeded.) 

(a)  2  Samm.  403.  (fr)  \  M.  ^  W.  390. 

(e)  8  Sxek.  214. 

VOU   UI.  2   U  B.   &  B. 
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1854. 


Mnyor  of 
Bkrwick 

V. 

Oswald.  . 
Martin  B. 


The  arguments  and  judgment  in  the  Court  below  are 
reported  \n  I  E.  Sf  B.  295. :  and  that  Court  was  of 
opinion  that  the  plea  was  bad,  and  gave  judgment  for 
the  plaintiffs  below.  I  am  of  opinion  that  this  judgment 
was  right,  and  that  it  ought  to  be  affirmed. 

By  Stat.  5&6  IF.4.C.  76.  s.  58.  it  was  enacted  that 
the  council  of  every  borough  should  in  every  year  appoint 
a  fit  person,  not  being  a  member  of  the  council,  to  be 
the  treasurer  of  the  borough,  and  that  they  should  take 
such  security  for  the  due  execution  by  him  of  his  office 
as  they  should  think  proper.  This  was  the  enactment 
which  was  in  force  when  Murray  was  first  elected 
treasurer,  and  continued  to  be  so  at  the  time  of  his 
second  election  in  November  1842.  Stat.  6  &  7  Vict 
c.  89.  received  the  Royal  Assent  on  the  24th  August 
1843 :  and  by  the  6th  section,  after  reciting  that  the 
office  of  treasurer  for  boroughs  was  one  of  great  trust, 
and  that  an  annual  appointment  to  such  office  was 
inconvenient  and  unnecessary,  it  was  enacted  that  so 
much  of  Stat.  5  &  6  fF.  4.  c.  76.  as  enacted  that  the 
town  council  should  in  every  year  appoint  a  treasurer 
should  be  repealed,  and  that  the  council  of  every  borough 
should,  on  the  9th  November  then  next,  appoint  a  fit 
person,  not  being  a  member  of  the  council,  to  be  the 
treasurer  of  the  borough,  who  should  thenceforth  hold 
his  office  during  the  pleasure  of  the  council  for  the  time 
being. 

The  plea  averred  that  Murray  was  elected  treasurer 
on  the  9th  November  1843,  under  and  in  pursuance  of 
the  last  mentioned  statute :  and  the  argument  on  behalf 
of  the  plaintiff  in  error  was,  that  this  was  not  an  election 
within  the  true  meaning  of  the  deed  declared  on,  so  as 
to  render  the  defendant,  who  was  a  surety,  liable  for 
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the  non-payment  by  Murray  of  the  money  received  by 
him  under  or  by  virtue  of  his  office,  created  by,  or 
consequent  upon,  such  last  election. 

There  is  no  doubt  as  to  the  rule  of  law  to  be  applied  to 
cases  like  the  present.    It  was  laid  down  in  Lord  Arling- 
ton V.  Merricke  (a),  and  has  been  professed  to  be  adhered 
to  ever  since.     If  the  deed  declared  on  had  recited  the 
election  of  Murray  in  the  beginning  of  1842,  as  being 
under  stat  5  &  6  fF.  4:.  c.  76.,  and  been  generally  for  the 
due  payment  by  Murray  of  all  money  received  by  him 
during  bis  holding  the  office  of  treasurer,  then,  according 
to  the  rule  laid  down  in  the  above  case,  the  obligation 
created  by  the  deed  would  not  have  extended  to  any 
money   received   by  Murray   after   the   9th  November 
1842  :  but  it  was  quite  competent  for  the  town  council, 
by  using  apt  words  for  the  purpose,  to  take  a  security 
creating  an  obligation  upon  the  surety  to  secure  the  due 
payment  by  Murray  of  all  moneys  received  by  him  as 
treasurer,  so  long  as  he  should  be  elected  to  and  hold 
the  office.     There  is  nothing  illegal  in  the  town  council 
taking  such  continuing  security:  and  the  real  and  only 
question  in  the  present  case  is,  Whether  they  have  done 
so  by  the  deed  declared  on.     It  is  my  opinion  that  they 
have.   I  apprehend  there  could  have  been  no  doubt  that, 
if  the  election  had  continued  to  be  annual,  the  obligation 
created  by  the  deed  would  also  have  continued.    The 
words  of  the  deed  are  express,  that  the  liability  of  the 
defendant  should  continue  during  the   whole  term  of 
Murray  8  continuing  to  fill  the  office  in  consequence  of 
the  then  late  election  or  under  any  annual  future  election. 
These  words  seem  to  be  as  precise  and  clear  as  words 
can  be.     By  stat  6  &  7  Vict  c.  89.,  however,  the  elec- 

(a)  2  Samnd.  403. 

2  u  2 


1854. 

Mayor  of 
Berwick 

▼. 
Oswald. 


Martin  B. 
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1854. 


Mayor  of 
Berwick 

V. 

Oswald. 


Martin  B. 


EXCH.   CH.   EASTER  TERM. 

tion  and  office  ceased  to  be  annual,  and  the  office  became 
one  to  be  held  at  the  pleasure  of  the  town  council. 
The  office  however  remained  the  same,  with  all  its  duties 
and  emoluments  unaltered ;  and  the  only  alteration  made 
was  that,  instead  of  being  an  annual  office,  it  became  one 
from  which  Murray  was  removeable  at  the  pleasure  of  the 
council.  1  fully  agree  that,  if  any  additional  or  increased 
risk  would  have  been  thereby  cast  upon  the  defendant  (the 
surety),  his  liability  would  have  been  determined;  but  in 
my  opinion  no  such  additional  or  increased  risk  was 
created.  On  the  contrary,  assuming  the  town  council 
to  do  their  duty  (and  I  have  no  right  to  assume  that 
they  would  not),  1  think  it  was  an  alteration  much  to 
the  advantage  of  the  surety,  by  giving  the  council  a 
more  direct  and  immediate  controul  over  the  principal 
(Murray),  So  also,  if  it  could  be  collected  from  the 
terms  of  the  deed  that  the  liability  of  the  surety  was  to 
be  conditional  upon  Murray  holding  an  annual  office, 
the  responsibility  would  have  ended  on  the  9th  November 
1843,  and  the  plea  would  have  been  good ;  but  no  such 
intention  is  to  be  collected  from  the  terms  of  the  instru- 
ument.  Indeed,  if  it  had  appeared  that  the  consideration 
for  the  covenant  by  the  defendant  was  to  have  been  the 
continued,  appointment  of  Murray  to  the  annual  office, 
I  should  have  thought  that  the  liability  was  determined; 
but  nothing  of  the  kind  appears  fix>m  the  statement  of 
the  deed  as  set  out  on  the  pleadings. 

The  only  question  therefore,  as  it  seems  to  me,  is. 
Does  the  case  fiaill  within  the  words  of  the  deed  ?  This 
instrument  provides,  not  merely  that  the  defendant 
should  be  answerable  for  the  due  payment  by  Murray 
of  all  money  received  by  him  in  consequence  of  his  first 
or  any  other  annual  election,  but  in  consequence  or  by 
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reason  of  any  other  future  election  of  him.  Now  Murray 
has  been  elected  treasurer  bj  a  future  election,  not  an 
annual  one ;  and  the  case  therefore  falls  directly  within 
the  words  of  the  deed.  In  my  opinion,  also,  it  falls 
within  its  spirit ;  which  I  think  was,  that  the  defendant 
should  continue  a  security  so  long  as  and  (as  the  deed 
itself  expresses)  during  the  whole  time  ifcftirray  remained 
treasurer  of  the  borough,  and  whether  his  election  was 
annual  or  otherwise  I  therefore  see  no  reason  why  full 
efiect  should  not  be  given  to  the  words  of  the  deed. 
My  judgment  is  in  accordance  with  what  I  consider  to 
be  the  true  rule  of  law  in  regard  to  the  construction  of 
ererj  written  contract,  viz.  to  give  effect  to  the  plain 
and  ordinary  meaning  of  the  words  and  language  used, 
according  to  their  common  sense  and  signification,  as 
they  would  be  understood  by  a  person  of  intelligence 
reading  the  document. 

For  these  reasons  I  think  thejudgmentof  the  Queen's 
Bench  ought  to  be  affirmed. 
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Mayor  of 
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Williams  J.  I  am  of  opinion  that  the  judgment 
ought  to  be  affirmed.  With  respect  to  the  seventh  plea, 
there  is,  I  believe,  no  difference  in  opinion  among 
the  Judges;  and  I  shall  therefore  say  nothing.  With 
respect  to  the  sixth  plea,  I  think  the  judgment  of  the 
Court  of  Queen's  Bench  is  right  The  intention  appears 
to  me  to  be  clear,  from  the  language  of  the  condition  of 
the  bond,  that  the  council  should  take,  prospectively,  a 
security  for  the  good  conduct  of  the  treasurer,  as  long 
as  he  continued  in  the  office  in  consequence  of  the 
recent  or  any  future  election  by  the  council,  for  any 
period  or  tenure  whatever.  The  language  <^  during  the 
whole  time  of  my  continuing  in  the  said  office,  in  con- 
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sequence  of  the  said  election,  or  under  any  annual  or 
other  future  election,"  admits  of  no  other  interpretation, 
as  it  seems  to  me,  if  construed  in  its  ordinary  accepta- 
tion. 

The  question  then  is,  Whether  such  a  construction  is 
inconsistent  with  any  declared  intention  of  the  parties 
to  be  collected  from  the  recital  or  any  other  part  of  the 
instrument.  In  Lard  Arlington  v.  Merriche  (a),  and  the 
long  series  of  cases  of  which  that  is  the  leading  one,  the 
intention  was  regarded  as  apparent  in  the  recital,  that 
the  suretyship  was  to  last  for  a  certain  time  only;  and,  as 
this  was  inconsistent  with  the  general  words  used  in  the 
condition,  if  construed  indefinitely,  it  was  allowed  to 
control  them  by  confining  their  generality  within  the 
limits,  expressed,  or  necessarily  to  be  implied,  in  the 
recital.  But  in  the  present  case,  looking  at  the  whole 
instrument,  it  is  plain,  in  my  judgment,  that  the 
apparent  intention  of  the  parties  is  carried  into  effect 
by  construing  the  words  of  the  condition  according  to 
their  ordinary  acceptation.  And,  if  this  be  so,  even  if 
it  could  be  shewn  (which  I  by  no  means  concede)  that 
the  liability  of  the  sureties  has  been  increased  by  the 
reelection  durante  bene  placito  under  stat.  6  &  7  Vict 
c,  89.,  it  is  plain  that  this  would  not  justify  the  Court  in 
relieving  them  firom  their  responsibility. 


CreMweiiJ,  Cresbwell  J  (a).  This  question  depends  upon  the 
meaning  to  be  given  to  the  condition  of  the  bond 
executed  on  the  original  appointment  of  David  Murray 
to  the  office  of  treasurer  of  the  borough  of  Berwick  on 
Tweed.     The  condition  is  that  Murray  and  his  sureties 

(a)  2  SautuL  403. 

(ft)  jilderson  B.  read  this  judgment  in  the  absence  of  Creuwttt  J. 
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are  bound  for  the  due  payment  of  all  moneys  which  "the 
said  David  Murray  shall  or  may  recover  or  receive,  in 
virtue  of  my  said  appointment  as  treasurer  as  aforesaid, 
during  the  whole  time  of  my  continuing  in  the  said  office, 
in  consequence  of  the  said  election,  or  under  any  annual 
or  other  future  election  of  the  said  council  to  the  said 
oflSce."     After  some  annual  reelections  under  stat.  5  &  6 
/r.  4.  c.  76.,  he  was  reelected,  on  November  9,  1843, 
under  stot  6  &  7    Vict.  c.  89.,  to  hold  the  said  office 
during  the  pleasure  of  the  council :  and  the  question  is. 
Whether  that  was  a  reelection  within  the  meaning  of  the 
condition  of  the  bond.     The  condition  requires  that  the 
money  to  be  accounted  for  should  be  received  "in  virtue 
of  my  said  appointment  as  treasurer.^^     That  relates  to 
the  nature  of  the  office.     It  remained  precisely  the  same 
after  the  passing  of  the  statute  of  Victoria,     The  money 
now  claimed  was  therefore  received  in  virtue  of  his  said 
4  appointment  as  treasurer.     Each  of  the  reelections  of 
Murray  was  immediate  on  the  termination  of  the  period 
for  which  he  had  been  previously  elected:  his  tenure  of 
office  was  therefore  continuous;  and  the  money  was 
received  while  he  continued  in  the  said  office  of  treasurer. 
But  he  did  not  continue  in  office  under  any  annual 
election ;  he  was  in  under  another  election  under  stat. 
6  &  7  Vict  c,  89. :  and  the  question  is  whether  that  was 
another  future   election,   within  the   meaning  of  the 
condition  of  the  bond.     It  has  been  contended  that,  as 
an  election  to  hold  during  pleasure  could  not  have  been 
made  when  the  bond  was  executed,  such  election  being 
first  sanctioned  by  stat.  6  &  7   Vict.  c.  89.,  it  could  not 
have  been  within  the  meaning  of  the  parties;  but  it  is 
to  be  remarked  that  under  stat.  5  &  6  fT.  4.  c.  76.  s.  58. 
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the  council  could  only  elect  annually,  or  on  a  vacancy 
~  occasioned  by  death,  resignation,  removal  or  otherwise ; 
and  then  another  person  was  to  be  elected ;  so  that  the 
same  person  could  only  be  reelected  by  an  annual  elec- 
tion, and  the  word  "other"  was  inapplicable  to  any 
reelection  under  that  statute.  Bearing  this  in  mind, 
and  that  the  words  are  large  enough  to  include  a 
reelection,  whether  under  the  statute  then  in  force,  or 
any  other  that  might  be  enacted,  and  that  the  manifest 
object  of  the  parties  was  to  avoid  the  necessity  of  giving 
fresh  bonds  on  every  reelection,  I  think  we  cannot  do 
otherwise  than  hold  that  the  reelection  under  stat. 
6  &  7  Vict  c.  89.  was  another  future  election  within  the 
meaning  of  the  condition  of  the  bond. 

It  is  said  that  the  risk  of  the  sureties  will  be  increased. 
That  is  a  mere  conjecture.  On  the  one  hand,  parties 
may  be  unwilling  to  remove  a  party  although  they  would 
not  vote  for  his  reelection :  but,  on  the  other,  it  may  be  « 
said  that  a  treasurer  elected  for  a  year  cannot  be  re- 
moved without  proof  of  misconduct ;  if  during  pleasure, 
any  suspicion  as  to  his  habits  may  be  sufficient  to  procure 
his  removal  for  the  protection  of  his  sureties.  This 
argument  therefore  leads  to  no  certain  conclusion ;  and  I 
think  we  must  hold  that  the  election  during  pleasure 
was  an  election  within  the  meaning  of  the  condition,  and 
that  our  judgment  must  be  for  the  plaintiff,  and  that  the 
judgment  of  the  Queen's  Bench  is  right. 


MauhJ.  Maule  J.    I  agree  with  my  brother  Martin  as  to 

what  the  question  raised  by  this  record  is,  namely : 
Whether  the  sureties  continue  liable  under  the  circum- 
stances disclosed  in  the  sixth  plea?    It  appears  to  me 
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that  they  do  not  so  continue  liable,  and,  consequently, 
that  the  judgment  of  the  Court  of  Queen's  Bench  ought 
to  be  reversed. 

The  words  of  the  bond  kre  that  the  liability  shall  be 
for  the  due  payment  of  such  sums  as  the  said  Z>.  Murray 
"  shall  or  may  recover  or  receive,  in  virtue  of  my  said 
appointment  as  treasurer  as  aforesaid,  during  the  whole 
time  of  my  continuing  in  the  said  office,  in  consequence 
of  the  said  election,  or  under  any  annual  or  other  future 
election  of  the  said  council  to  the  said  office."  It  is 
clear  that  the  intention  of  the  parties  was  that  the 
liability  should  not  be  limited  to  the  first  year.  The 
language  puts  it  beyond  doubt  that  they  contemplated 
liability  during  a  continuance  in  office  beyond  that  year. 
But  I  think  that  these  parties,  and  people  in  general, 
must  always  be  considered  as  contracting  with  reference 
to  the  law  as  existing  at  the  time  of  the  contract.  I  by 
no  means  affirm  or  think  that  there  is  any  thing  to  pre- 
vent parties,  if  they  choose  by  apt  words  to  express 
an  intention  so  to  do,  from  binding  themselves  by  a 
contract  as  to  any  future  state  of  the  law.  Supposing 
that  the  parties  to  this  bond  had  contemplated  that 
some  alterations  might  be  made  by  law  in  the  office  of 
treasurer,  there  would  have  been  nothing  illegal  in  the 
sureties  binding  themselves  to  be  answerable  though  the 
nature,  and  tenure,  and  duties  of  the  office  were 
changed:  but  in  general  sureties  are  to  be  presumed  to 
be  contracting  on  the  supposition  that  the  law  will 
remain  such  as  it  is,  and  the  office  continue  to  be  of  the 
same  quality  and  the  same  duration ;  and  the  words, 
shewing  a  contrary  intention,  ought  to  be  pretty  clear 
to  rebut  that  presumption.  One  reason  for  that  pre- 
sumption is  that  it  would  be  very  indiscreet  to  contract 
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with  reference  to  any  other  state  of  law.  1  think  a 
discreet  person  would  be  very  unlikely  to  enter  into  a 
contract  that,  notwithstanding  any  alterations  which 
might  be  made  with  respect  to  the  office  of  treasurer, 
his  liability  as  surety  should  continue.  Even  if  you  were 
to  add  a  qualification  that  the  liability  should  only  con- 
tinue,  provided  that  alteration  in  the  office  did  not 
increase  the  risk  of  the  sureties,  I  think  any  discreet 
and  prudent  person  would  say :  "  Let  me  judge  of  that 
for  myself.  Let  me  see  the  Act  of  Parliament  which  is 
to  alter  the  nature  and  tenure  of  the  office ;  and  let  mc 
then  judge:  I  will  not  now  leave  it  to  others  to  judge, 
whether  the  liability  of  surety  for  an  officer  so  appointed 
is  such  as  I  choose  to  continue.  I  now  go  no  further  than 
to  say  that  as  long  as  the  office  is  on  its  present  footing 
I  am  content  to  be  surety.**  I  think  no  discreet  or 
prudent  person  would  bind  himself  further :  but,  if,  for 
some  consideration,  he  did  think  fit  to  bind  himself 
notwithstanding  any  changes  in  the  law,  I  think  he 
certainly  would  express  that  intention  by  some  other 
means  than  by  an  inference  to  be  drawn  from  the  use  of 
the  single  word  "  other." 

For  some  purposes  the  office  may  continue  the  same 
office  notwithstanding  a  change  in  its  tenure,  if  the 
nature  and  functions  remain  unaltered,  as  was  said  in 
the  judgment  below :  but  for  the  purpose  of  construing 
this  deed  I  think  it  cannot  be  justly  affirmed  that  the 
office  remains  the  same.  For,  the  main  object  of  the 
deed  being  to  give  security  for  the  conduct  of  the  officer, 
the  office  does  not  remain  the  same,  in  the  point  of 
view  in  which  it  would  be  contemplated  by  the  parties 
to  the  deed,  if,  though  the  duties  and  functions  of  the 
office  continue  the  same,  the  risk  and  liability  of  the 


XVir.  VICTORIA. 


667 


sureties  do  not  remain  the  same.  And  it  appears  to 
me  very  clearly  that  the  alteration  made  by  stat  6  &  7 
Vict.  c.  89.  9.  6.  does  materially  increase  the  risk  of  the 
sureties,  and  does,  in  that  point  of  view,  change  the 
office.  Under  stat  5  &  6  ^.  4.  c.  76.  s,  58.  the  town 
council  were  "  in  every  year'*  to  appoint  a  person  to  be 
treasurer.  Therefore  a  treasurer  could  not  continue 
in  office  longer  than  till  some  time  in  the  next  year 
after  his  election,  which  I  call  not  more  than  a  year, 
unless  a  majority  of  the  council  thought  fit,  by  a 
positive  act,  to  appoint  him  again  in  the  ensuing  year. 
Unless  they  did  that  positive  act  he  would  cease  to  be 
treasurer,  and  the  sureties  would  cease  to  be  liable.  But 
the  alteration  made  by  stat.  6  &  7  Vict  c.  89.  s.  6.  is, 
that  the  treasurer  holds  his  office  during  pleasure,  so 
that,  when  once  appointed,  the  treasurer  continues  to 
hold  his  office  for  life,  unless  a  majority  of  the  council 
can  make  up  their  minds  to  meet  and  do  the  positive 
act  of  removing  him.  Now,  when  there  is  a  doubt 
whether  a  person  is  fit  for  his  office,  or  when  it  is  held 
by  a  person,  perhaps  deservedly  beloved  and  respected 
in  his  private  capacity  by  the  members  of  the  council, 
but  who  has  shewn  himself  not  fit  for  it,  any  one  can 
see  that  this  change  makes  a  great  practical  difference. 
Many  persons  who  could  not  bring  themselves  to  a 
positive  vote  for  removing  him,  as  required  since  stat. 
6  &  7  Vict  c.  89»,  would  yet,  if  they  were  called  upon, 
as  they  were  under  stat.  5  &  6  fV.  4.  c.  76.,  once  a  year, 
to  declare  by  their  votes  that  he  was  a  fit  person  to  be 
appointed,  refrain  fi'om  doing  so ;  so  that  it  seems  to 
me  there  is  a  substantial  alteration  in  the  risk  of  the 
sureties.  This  view  of  the  case  was  not  apparently 
pressed  in  argument  below;  it  certainly  was  not  con- 
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sidered  in  the  judgment  of  the  Court  of  Queen's  Bench. 
But  the  reasoning  in  the  judgment  seems  to  lead  to 
the  conclusion  that  the  Court  thought  that,  if  the  tenure 
was  altered  ever  so  much,  if  the  statute  had  said  the 
treasurer  should  in  future  hold  during  good  behaviour, 
so  as  to  hold  the  office  for  life,  tiot  removeable  at  all, 
yet  if  the  duties  remain  the  same  it  is  the  same  office. 
I  think  the  principle  of  the  judgment  must  lead  those 
who  affirm  it  to  say  that  even  in  such  a  case  the  sureties 
would  remain  liable.  But,  as  I  have  already  said,  though 
the  office  for  some  purposes  remains  the  same,  yet  it 
does  not  remain  the  same  for  the  purposes  of  this  bond, 
if  the  change  affects  the  risk  of  the  sureties.  And 
I  think  that  the  change,  which  took  place  before  the 
transactions  for  which  it  is  sought  to  make  the  sureties 
liable,  did  materially  alter  the  risk  of  the  sureties,  and 
was  therefore  one  in  respect  of  which  they  were  very  un- 
likely, if  actuated  by  reasonable  principles,  to  have 
intended  to  contract  The  main,  I  may  say  the  sole, 
aigument  used  in  support  of  construing  the  deed  as 
shewing  an  intention  to  be  bound  in  the  event  of 
alterations  being  made  by  Act  of  Parliament,  is  that 
the  word  '*  other  **  is  not  satisfied  unless  you  give  it  the 
employment  of  affording  an  inference  that  the  parties 
so  intended.  Otherwise,  it  is  said,  it  is  an  idle  word. 
Now,  if  that  were  so,  I  do  not  think  it  a  reductio  ad 
absurdum  that  either  the  sense  is  so  and  so,  or  that  a 
word  used  in  an  instrument  is  superfluous.  It  con- 
stantly happens  in  deeds,  both  in  the  Scotch  and  in  the 
English  form,  that  superfluous  words  are  used.  The 
draftsman  often  wishes  to  provide  for  some  event  which 
has  occurred  to  him;  he  will  not  take  the  trouble  to 
consider  carefully  whether  the  event  is  possible  or  not. 
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but  puts  in  vrordB  to  make  sure,  in  case  it  happens,        ]854. 

thinking  that,  at  the  worst,  they  are  superfluous,  and      Major  of 

will  do  no  harm.    But  it  will  be  by  no  means  safe  to  do        ebwick 

so  in  future,  if,  rather  than  let  a  word  be  superfluous,      Oswald.    • 

you  are  to  give  it  the  effect  of  affording  an  inference      j^f^^^  j. 

that  the  parties  intended  to  bind  themselves  with  respect 

to  the  conduct  of  an  officer  to  be  appointed  they  did 

not  know  how,  and  possibly  to  an  office  with  duties  that 

might  be  they  knew  not  what;  for,  though  it  may  be  true 

enough  that  a  change  in  the  duties  would  prevent  it  from 

continuing  to  be  **  the  said  office,"  no  person  who  had  it  in 

his  contemplation  to  be  bound  if  there  was  an  alteration 

in  the  tenure,  but  not  if  the  alteration  was  in  the  duties, 

would  leave  that  to  an  inference  to  be  drawn  from  the 

word  "  said."*   I  say  it  is  much  more  likely  that  the  parties 

would  use  a  word  such  as  "other"  without  distinctly 

knowing  what  they  meant  by  it,  so  that  it  might  be  an 

idle  word,  than  that  they  would  use  it  for  the  purpose  of 

shewing  such  an  intention  as  that    But,  further,  I  think 

it  easy  to  find  ample  employment  for  this  word  "  other," 

without  giving  it  such  extravagant  work  to  do.     Stat 

5  &  6  fF.  4.  c.  76.  s.  58.  does  not  say  that  the  treasurer 

shall  be  elected  on  any  particular  day,  but  "in  every 

year."    Now,  suppose  a  treasurer  to  be  elected  in  the 

ensuing  year  on  a  day  a  few  days  earlier,  or  a  few  days 

later,  than  the  day  on  which  he  was  elected  in  the  year 

before,  so  that  he  held  office  under  the  last  election,  in 

the  one  case  for  a  little  less,  and  in  the  other  for  a 

little  more,  than  a  year.    Might  it  not  be  said  that  was 

not  an  "annual"  election?     Quibbles  not  less  desperate 

have  succeeded  at  times :  and,  if  the  draftsman  thought 

of  that,  he  very  properly  provided  for  it  by  using  the 

words  "  annual  or  other  future  election :"  so  that  if  the 
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quibble  was  raised  it  might  be  answered.  Or  perhaps 
the  draftsman  thought  the  statute  might  be  construed  as 
requiring  the  election  to  be  on  the  9th  day  of  November 
in  CTery  year,  and  was  thinking  of  the  possibility  of 
the  day  having  slipped  by.  You  may  in  such  a  case 
supply  it  by  a  mandamus  to  elect:  but,  though  the 
Court  may  order  an  election  nunc  pro  tunc,  it  is  beyond 
the  power  of  the  Courts,  or  of  an  Act  of  Parliament,  to 
recall  a  day  that  has  passed,  or  make  a  thing  which  has 
happened  not  have  happened. 

Non  tamen  irritam 
Quodcunqae  retro  est  officiet  (a). 

That  according  to  the  writer  is  beyond  the  power  of 
Omnipotence  itself.  The  draftsman  might  think  that, 
in  such  a  case,  if  the  sureties  said  '^  We  are  not  respon* 
sible,  for  it  is  not  an  annual  election,"  it  would  be  a  good 
answer,  **  You  said  annual  or  other  election."  The  bond 
does  not  commence,  as  in  former  days  it  probably  would 
have  done,  by  reciting  the  mode  by  which  the  officer  was 
under  the  then  statute  law  to  be  appointed.  It  assumes 
that  to  be  known ;  and,  as  there  may  be  annual  appoint- 
ments or  others  not  strictly  annual,  there  is  a  fit  and 
proper  use  for  the  word  ^^  other."  It  seems  to  me  that 
the  construction  put  upon  the  instrument  in  the  Court 
below  subjects  the  sureties  to  liability  in  an  event  which 
they  are  not  likely  to  have  contemplated,  and  a  liability 
which  it  is  not  reasonable  to  suppose  they  would  have 
intended  to  incur  if  they  had  contemplated  it;  and  that, 
if  they  had  intended  to  incur  it,  they  would  not  have 
expressed  such  an  intention  merely  by  an  inference  to 
be  drawn  from  the  use  of  the  word  "other." 

I  think  therefore  the  judgment  ought  to  be  reversed. 

(a)  Hot.  III.  Carm.  29.  45. 
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Aldkbson  6.  This  question  arises  on  the  true  con- 
struction of  a  covenant  in  a  bond,  under  which  plaintiff 
in  error  became  surety,-  with  another  person,  for  the  due 
accounting  of  one  D.  Murray  who  had  been  elected 
treasurer  of  the  town  of  Berwick. 

The  deed,  after  reciting  Murray*s  election  to  that 
office,  provided  that  the  sureties  should  pay  all  moneys 
received  by  Murray  by  virtue  of  his  appointment  as 
treasurer  during  the  whole  time  of  his  continuance  in 
that  office,  in  consequence  of  the  said  election,  or  under 
any  annual  or  other  future  election. 

Now,  what  is  the  contract  here?  In  the  first  place  it 
is  a  contract  to  answer  for  Murrayy  only  during  his  con* 
tinuance  in  office,  though,  it  is  true,  under  successive 
elections.  If,  therefore,  he  ceased  to  be  continuously 
re-elected,  the  liability  of  the  surety  was  at  an  end. 
In  the  second  place,  the  office  was  at  the  time  of 
the  covenant  described  as  an  annual  office;  and  there- 
fore, according  to  the  case  of  Lord  ArUnyton  v.  Mer- 
rieke  (a),  the  covenant  would,  if  it  stopped  there,  bind 
the  sureties  only  for  the  first  year,  and  would  cease 
to  bind  after  the  termination  of  that  year.  But, 
according  to  what  is  admitted  in  the  case  of  Liverpool 
fVatenoorhs  Company  v.  Atkinson  (i),  it  is  clear  that 
a  larger  responsibility  may  be  created  by  the  words 
of  the  covenant  if  their  proper  and  reasonable  con- 
struction would  warrant  it.  Now  here  the  w<Nrda 
added  are  ''  or  under  any  annual  or  other  future 
election."  These  therefore  embrace  two  cases,  beyond 
the  first  annual  election,  for  which  in  the  first  place 
the   sureties  bound   themselves.     They   divide   them- 
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(a)  2  &I1III.  403. 


(fr)  6  E<uU  507. 
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selves   into   two   branches:    **  under   any  annual   or" 
"  future  election,"  which  would  extend  their  liability  to 
all  other  annual  elections  under  which  he  might  become 
treasurer  thereafter ;  and,  in  the  second  place,  the  words 
are  "under  any  other  future  election."   Now,  as  I  think, 
the  natural .  meaning  of  these  words  is   "  any  future 
election   other  than  annual,"  or  "whether  annual   or 
not"    The  necessity  for  the  elections  being  continuous 
seems  to  me  a  strong  reason  for  holding  this  to  be  so. 
For  a  vacating  of  the  office  in  the  middle  of  any  year, 
followed  by  a  reelection  immediately  of  the  same  per- 
son,  seems  a  contingency,   not   at  all   reasonable  to 
calculate  upon,  as  a  ground  for  not  giving  to  the  words 
"or  other  future  election"  their  ordinary  and  natural 
meaning.     But,  then,  it  is  clear  that  the  duties  of  the 
office  and  the  mode  of  accounting  must  not  be  varied. 
For,  if  so,  the  office  is  not  the  same,  and  the  liability  of 
the  surety  then  also  will  be  at  an  end ;  the  clause  in  the 
deed  only  provides  for  an  alteration  in  the  tenure  of  the 
office,  but  not  in  the  nature  and  duties  of  the  office 
itself.     Now  to  apply  all  this  to  the  present  case.    By 
Stat.  5  &  6  ^.  4.  c.  76.  the  office  was  made  annual,  and 
the  duties  defined.     By  stat.  6  &  7  VicU  c.  89.  the 
duties  remained   unaltered,  but    the  office  was  to  be 
elected  to  during  pleasure.     No  alteration  was  therefore 
made  except  as  to  the  period  of  holding  it ;  and  this 
alteration  seems  to  me  provided  for  by  the  very  terms  of 
the  covenant     Nor  do  I  see  that  the  liability  of  the 
surety  is  increased.     It  is  said  that  it  is  one  thing  not  to 
reelect  and  another  thing   to  remove.     But  then,  per 
contra,  a  new  power  of  removal  is  given  at  any  inter- 
mediate time,  and  is  not  confined  to  the  expiration  of 
the  annual  period  alone.  This  ai^ument  operates  as  well 
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therefore  for  one  side  as  for  the  other.  Here  then  I 
think  that  there  is  no  reason  why  we  should  construe 
the  words  otherwise  than  according  to  their  plain  and 
natural  import:  and,  if  we  do  so,  then  the  sureties  still 
remain  liable. 

The  judgment  of  the   Queen's  Bench  is  therefore 
right,  and  should  be  affirmed. 
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Parke  B.  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Queen's  Bench  ought  to  be  affirmed.  The 
pleadings  have  already  been  adverted  to  sufficiently.  In 
the  aif^ment  before  us  it  is  conceded  that  the  objection 
to  the  seventh  plea  was  valid,  and  that  the  judgment  of 
the  Court  of  Queen's  Bench  could  not  be  questioned  in 
that  respect.  Upon  that  part  of  the  case  there  is  no 
doubt.  But  the  counsel  for  the  plaintiff  in  error  relied 
on  the  goodness  of  the  sixth  plea.  Under  stat.  5  &  6 
fF.  4.  c.  76.  the  town  council  of  every  borough  was 
directed  to  appoint,  on  the  9th  of  November  in  that  year, 
a  fit  person,  not  being  a  member  of  the  council,  to  be 
the  treasurer  of  the  borough,  and  to  take  security  for  the 
due  execution  of  his  office  of  treasurer,  as  they  should 
think  proper ;  and,  in  case  of  vacancy  by  death,  resigna- 
tion, removal,  or  othen;v'ise,  they  were  to  appoint  another 
fit  person.  D.  Murray,  the  treasurer,  was  appointed  from 
the  9th  November  1842,  under  this  Act.  In  the  year 
1843,  Stat.  6  &  7  Vict  c.  89.  passed ;  which,  reciting  that 
the  annual  appointment  to  the  office  of  treasurer  was 
inconvenient  and  unnecessary,  enacted  that,  on  the  9th 
of  November  then  next,  the  council  of  each  borough 
should  appoint  a  fit  person  to  hold  the  office  during  the 
pleasure  of  the  council,  and  that,  on  the  happening  of 
any  vacancy  thereafter,  by  death,  resignation,  amotion 

VOL.  in.  2  X  B.  &  B. 
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1854.       or  otherwise,  the  council  should  appoint  a  successor. 

Mayor  of     ^'  Murray  was  again  appointed,  on  the  9th  ot  November 
Berwick       jg^g^  ^^^^^  ^j^j^  ^^^^  ^^  j^^j^  ^j^^  ^^g^  ^^  pleasure-     D. 

Oswald.  Murray's  defaults,  in  respect  of  which  the  action  was 
Pkn-ke  B.  brought,  all  occurred  since  this  appointment :  and  the 
question  raised  bj  the  sixth  plea  is,  Whether  these  de- 
faults come  within  the  meaning  of  the  condition  of  the 
deed  poll.  It  is  perfectly  clear,  as  Lord  Campbell  states 
in  his  judgment,  that,  according  to  the  authority  of  Lord 
Arlington  ▼•  Merricke  (a)  and  numerous  subsequent 
decisions,  the  liability  of  the  sureties  of  2>.  Murray  for 
his  subsequent  defaults  would  have  ceased  to  exist,  on 
the  9th  November  1842,  the  end  of  the  year  of  his  first 
appointment,  however  long  he  might  have  been  con- 
tinued in  the  office  of  treasurer,  if  to  the  words  '^  during 
the  whole  time  of  my  continuing  in  the  said  office,  in 
consequence  of  the  said  election,"  there  had  not  been 
added  the  further  words,  "  or  under  any  annual  or  other 
future  election  of  the  said  council  to  the  said  office."  The 
question  mainly  turns  on  the  construction  of  these 
words.  It  is  perfectly  clear  that  these  words  are  intended 
to  extend  the  liability  of  the  obligors  beyond  the  money 
received  by  the  treasurer  by  virtue  of  the  appointment 
then  made.  They  apply  to  all  received  by  him  during 
the  time  of  his  continuing  in  office  in  consequence 
of  that  election,  or  any  other  future  one.  The  mean- 
ing of  the  word  '*  appoint,"  which,  if  it  stood  alone, 
would  have  been  confined  to  the  appointment  recited, 
is  extended  by  the  context  to  every  fiiture  renewed 
appointment  by  a  new  election.  There  cannot  be 
any  doubt  that  it  was  competent   for   the  council,  in 

(a)  2  Sound.  403. 
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order  to  obviate   the   expense   and   trouble  of  having        1954. 
fresh    bonds    at   subsequent  periods,   to   take  a  bond  ~~M^^7of~ 
for  the   faithful  discharge  of  the  duties   of  the   oflBce      »«»*<«« 
of  treasurer,  not  for  one  year  only,  but  for  any  num-      Oswalb. 
ber   of  years,  or   any    number   of    periods,   whether      ftriwB. 
successive  or  not,   during   which   he  might   serve  the 
same  office,  or  indeed  any  oflSce  under  them  at  any 
friture  time.     Of  the  legality  of  a  bond  to  that  effect 
no  question  can  arise.     The  only  questions  are:  1st, 
as  to  the   meaning  of  the  additional    words   in   this 
case,    Whether    they    extend    to  appointments    made 
under  the  subsequent  Act  of  Parliament,  which  are  not 
annual,  but  for  an  indefinite  time,  at  pleasure  ;   and, 
2d,  Whether  the  office,  after  the  passing  of  that  Act,  is 
to  be  considered  the  same  office  as  that  in  respect  of 
which  the  bond  was  given.     I  am  of  opinion  on  both 
points  in  favour  of  the  defendants  in  ei*ror.   I  think  that 
the  meaning  of  the  words  clearly  is,  that,  if  the  person 
elected  fill  the  same  office  continually  (for  the  use  of  the 
word  continue  shews  that  it  was  not  intended  to  apply  to 
disconnected  appointments,  at  future  periods),  no  matter 
by  what  species  of  election  or  appointment,  whether 
annual  or  any  other,  quarterly,  monthly,  or  at  pleasure, 
the  obligors  are  to  be  bound  for  the  faithful  dischaige  of 
the  duties  of  his  office.     Whether  the  parties  really  con- 
templated the  alteration  by  a  new  statute  of  the  provision 
in  the  stat  5  &  6  JF.4.C.  76.,  requiring  the  election  to 
be  annual,  or  not,  I  do  not  think  it  necessary  to  inquire. 
It  is  not  indeed  a  very  probable  supposition,  that  they 
meant  to  provide  for  the  case  of  an  appointment,  other 
than  annual,  under  the  then  existing  law,  either  on  the 
ground  that  stat.  5  &  6  fV.  4.  c.  76.  was  directory  only, 
and  such  an  appointment  would  therefore  if  made  by  the 
2x2 
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1854.        council,    though    in   violation    of  their   duty,  be  not 
Sii^^f      invalid,    or  on    the    ground  that   the   treasurer  might 
BtawitK      resign  his  oflSce  in  the  middle  of  the  year,  and  yet  imme- 
OswAiD.      diately  afterwards  change  his  mind  and  wish  to  resume 
Parke  B.      '^>    ^^^    immedUitely    be    lawfully   reelected  for    the 
remainder  of  the  year.     Whether  the  parties  did  or  did 
not  actually  contemplate  such  change  by  a  new  statute, 
I  think  that  they  have  clearly  expressed  their  intention 
that  any  future  alteration  in  the  period  of  the  tenure  of 
the  oflSce,  however  made,  and  whether  it  required  a  future 
law  or  not,  should  make  no  difference  in  the  liability  of 
the  obligors,  provided  the  appointment  was  in  continu- 
ance of  the  former  one.     The  obligors  bind  themselves 
that,  if  such  alteration  should  actually  occur,  however  it 
might  happen,  they  would  be  responsible.     The  only 
remaining  question  is.  Whether  the  nature  of  the  oflRce, 
and  its  functions,  as  well  as  the  period  of  its  tenure,  are 
changed  by  stat.  6  &  7  Vict  c,  89. ;  for  then  it  would  not 
be  the  same  office  to  which  he  was  originally  appointed, 
and  the  sureties  would  have  a  different  liability  from 
what  they    stipulated  for.      I  am  of  opinion  that  its 
nature,   functions    and   duties    continue  precisely   the 
same  under  stat.  6  &  7  Vict.  c.  89.  as  they  were  under 
Stat.  5  &  6  fV.4.c.  76.     It  is  still  the  office  of  treasurer 
of  the  borough,  and  is  described  in  the  statute  of  Victoria 
as  the  same  office  as  before.     The  duties  in  the  receipt 
of  moneys  are  the  same  ;  the  mode  of  accounting  is  the 
same ;  it  is  only  when  directed  by  the  council.     Stat. 
6  &  6  W.A.c  76.  88.  59.,  60.,  93.,  126.  states  the  duties 
of  treasurer.     Stat  6  &  7  Vict  c.  89.  makes  no  differ* 
ence  in  them  ;  these  sections  continue  in  full  operation. 
By  sect.  60  of  the  former  statute,  the  treasurer  is  to 
account  during  his  continuance  in  the  office,  or  within 
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three  months  after  its  expiration,  in  such  manner  and  at  1854. 
such  times  as  the  council  shall  direct.  Stat.  6  &  7  Vict.  Mayor  of 
c,  89.  makes  no  difference  whatever  in  this  respect ;  he  ^^^^^^'^ 
is  still  to  account  only  whenever  the  council  shall  direct  OswAta 
There  is  no  difference  then  in  the  duties  of  the  office,  p^f^  a 
which  can  affect  the  sureties.  It  is  very  true,  however, 
as  was  argued  before  us,  that  there  is  a  difference,  so  aa 
to  affect  the  sureties,  since  the  passing  of  stat  6  &  7  Fict 
c.  89. ;  for  under  the  former  statute,  5  &  6  fF.  4.  c.  76., 
the  treasurer,  if  he  misconducted  himself,  might  not 
be  reelected  at  the  end  of  the  year,  and  so  the  sureties 
would  be  released  from  their  responsibility  for  a  subse- 
quent year ;  but  under  stat.  6  &  7  Fict  c.  89.,  the  office 
being  held  during  pleasure,  the  same  degree  of  miscon- 
duct might  not  induce  the  council  to  dismiss  him  as 
would  have  prevented  them  from  reelecting  him.  Again, 
there  is  a  difference  as  to  the  chance  of  his  being  called 
to  account  by  the  council  where  he  is  annually  reelected, 
and  where  he  holds  continuously  at  pleasure,  as  it  might 
reasonably  be  supposed  that,  before  they  reelected,  they 
would  probably  order  him  to  account.  But  these  differ- 
ences arise,  not  from  an  alteration  of  the  duties,  but 
merely  from  the  alteration  of  the  tenure  of  the  office, 
from  its  being  made  an  office  during  pleasure,  instead 
of  for  a  certain  period ;  and  any  difference  of  tenure 
is  provided  for  by  the  stipulation  that  the  deed  shall 
apply  to  the  office  of  treasurer,  whether  that  office  is 
executed  pursuant  to  an  annual  or  any  other  future 
appointment  by  the  council,  including  an  appointment 
at  wilL 

I  am  of  opinion,  therefore,  that,  as  the  alteration  of 
tenure  of  the  office  is  contemplated  and  provided  for  by 
the  deed,  and  as  the  nature,  functions  and  duties  of 
the  office  irrespective  of  the  tenure  of  it  are  the  same. 
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18o4.       the  judgment  of  the  Court  of  Queen's  Bench  is  right. 
Mayor  of      ^^d  oiight  to  be  affirmed. 

Bebwick 

V. 

Oswald.  Pollock  C.  B.     I  have  the  misfortune  to  differ  from 

PoUoek  c.  B.  the  judgment  of  the  Court  below  and  from  the  majority 
of  my  brethren  who  compose  this  Court  The  plead- 
ings have  been  so  fully  and  repeatedly  stated  that  it  is 
unnecessary  to  state  them,  or  to  advert  to  the  facts  of 
the  case,  or  to  do  more  than  set  forth  the  ground  of  my 
dissent. 

I  think  the  expression  "  or  under  any  annual  or  other 
future  electiorT  does  not  inchide  the  case  of  an  election 
under  a  statute  which  passed  after  the  date  of  the  bond, 
and  which  enabled  the  council  to  elect  a  treasurer  who 
should  continue  in  office'  during  pleasure,  and  who 
might,  therefore,  continue  for  life  instead  of  a  year,  if 
not  displaced.  I  think  every  contract  (which  does  not 
expressly  provide  to  the  contrary)  must  be  considered  as 
made  with  reference  to  the  existing  state  of  the  law; 
and,  if,  by  the  intervention  of  the  Legislature,  a  change 
is  made  in  the  law,  which  in  any  degree  affects  the 
contract,  such  contract,  made  without  some  clear  and 
distinct  reference  to  the  prospect  or  possibility  of  a 
change,  does  not  hold,  with  reference  to  the  state  of 
things  as  altered  by  the  new  law.  I  am  not  aware  there 
is  any  authority  which  expressly  decides  this ;  but  also 
I  am  not  aware  there  is  any  authority  to  the  contrary : 
and  I  think  the  intervention  of  the  Legislature  in 
altering  the  situation  of  contracting  parties,  in  principle, 
is  analogous  to  a  convulsion  of  nature,  against  which 
parties  may  provide,  but,  if  they  have  not  provided,  it 
would  generally  be  considered  as  excepted  out  of  the 
contract  (a).     It  is  said  this  is  within  the  language  used: 

(rt)  See  note  (2)  to  Walton  v.  Mattthuxue^  '2  Wms,  Sauud.  421  a. 
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it  may  be  so;  but,  if  it  be,  in  my  judgment  that 
language  was  used  with  reference  to  the  law  as  it  stood 
when  the  contract  was  made. 

The  expression  <*  any  annual  or  other  future  election" 
would,  as  the  law  stood  at  the  date  of  the  bond,  mean 
any  election  for  a  year  or  any  term  less  than  a  year;  and 
the  word  ''  other"  has  abundance  of  meaning  without  its 
referring  to  a  change  of  the  law :  and  it  is  to  be  observed 
that  the  treasurer,  at  his  first  election,  was  elected  for 
nine  months  only. 

The  point  on  which  I  differ  is  this.  Any  language 
used  in  a  contract  must  be  construed  with  reference  to 
the  state  of  the  law  when  the  contract  was  made.  No 
doubt  parties  may  contract  with  reference  to  a  change 
of  the  law;  but  those  who  seek  so  to  construe  an  agree- 
ment are  bound  to  make  out  ai&rmatively  that  this  u)as 
meant  by  the  contracting  parties ;  and  it  must  clearly 
appear  from  the  language  used  that  it  was  so  meant 
Primfi  facie,  I  think  it  is  to  be  presumed  and  intended 
that  the  contract  refers  to  the  existing  state  of  the  law ; 
and  I  think  there  are  no  words,  nor  any  expression, 
from  which  I  can  reasonably  draw  the  conclusion  that 
the  sureties  intended  to  bind  themselves  under  a  change 
of  the  law  which  would  seriously  alter  their  responsibility : 
and  I  think  an  election  (substantially)  for  life  most 
undoubtedly  does  alter  the  responsibility,  as  contrasted 
with  an  annual  election,  as  my  brother  Maule  has  clearly 
and  unanswerably  pointed  out  I  therefore  think  the 
judgment  ought  to  be  reversed 
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Jervis  C.  J.    Two  points  were  made  in  this  case.     J«rr»uC.  J. 
It  was  first  contended  that  the  bond  was  applicable  to 
the  treasurer's  first  year  of  oflSce  only;  and  for  this  Lord 
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Arlington  v.  Merriche  (a)  and  Liverpool  Waterworks 
Company  v.  Atkinson  (b)  were  cited  But  it  seems  to  me 
that  the  words  of  the  condition  answer  this  objection, 
and  shew  that  the  bond  was  not  intended  to  be  confined 
to  the  first  year  of  office  only.  The  condition  is,  that 
the  principal-  shall  well  and  truly  pay  to  the  Mayor  &c. 
all  rents,  sums  of  money,  penalties  and  other  moneys 
which  he  shall  receive  in  virtue  of  his  said  appointment 
as  treasurer  as  aforesaid  (referring  to  his  election  for 
part  of  the  year  until  the  9th  of  November  which  had 
been  recited  in  the  bond)  during  the  whole,  time  of  his 
continuing  in  the  said  office  in  consequence  of  the  said 
election,  or  under  any  annual  or  other  future  election 
of  the  said  council  to  the  said  office.  If  the  condition 
had  stopped  at  the  words  "  in  consequence  of  the  said 
election,"  there  would  have  been  nothing  to  shew  that 
it  was  intended  to  extend  beyond  the  then  current  year; 
but  the  words  "or  under  any  annual  or  other  future 
election  of  the  said  council  to  the  said  office"  clearly 
shew  that  the  parties  had  in  view  an  election  after  the 
9th  of  NovernbeTy  referred  to  in  the  recital,  by  which  the 
treasurer  might  be  continued  in  his  office,  and  for  his 
good  conduct  in  which  office  they  intended  to  be 
responsible.  It  would  be  a  very  refined  constnictioa 
to  hold  that  the  sureties  merely  engaged  that  the  trea- 
surer should,  whilst  he  continued  treasurer  under  the 
first  appointment  or  under  any  annual  or  future  election, 
account  only  for  those  moneys  which  were  due  during 
the  first  year,  and  received  by  him  in  consequence  of 
his  appointment  as  treasurer  as  aforesaid,  that  is  to  say 
until  the  9th  of  November, 


(u)  2  Saund.  403. 


H)  6  East,  507. 
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The  principal  question  is,  Whether,  the  tenure  of  the  1854. 
treasurer's  office  having  been  altered  by  statute  after  the  Mmjot  of 
bond  was  given,  the  obligation  continues.  And  I  am  of  "**^'c* 
opinion  that  it  does  not.  When  the  bond  was  given,  Oswald. 
the  oflSce  of  treasurer  was  regulated  by  stat.  6  &  6  ^  4.  j^vu  C.  J. 
c.  76.  By  the  58th  section  of  that  Act  the  office  of 
treasurer  was  an  annual  office,  to  be  appointed,  that  is, 
by  election,  on  the  9lh  of  November  in  every  year,  by 
the  council  of  the  borough.  The  sureties  therefore  had 
a  right  to  expect  that  if  their  principal  misconducted 
himself  in  his  office  he  would  not  be  reelected.  On 
the  9th  of  November  in  every  year  he  would  cease  to 
hold  the  office  unless  he  had  a  proposer  and  seconder, 
and  a  majority  of  those  who  were  then  present  at  the 
council  in  his  favour.  It  was  some  security  to  them 
that  the  council  must  take  active  measures  in  reap- 
pointing the  treasurer  if  the  sureties  were  to  continue 
liable.  Before  the  alleged  breach  of  this  bond  took 
place,  the  tenure  of  the  office  of  treasurer  had  been 
altered.  It  was  then  regulated  by  stat  6  &  7  Ftct  c.  89., 
the  6th  section  of  which  enacted  that,  on  the  9th  of 
November  then  next,  the  treasurer  should  be  elected  by 
the  council,  and,  after  such  election,  should  thenceforth 
hold  his  office  during  the  pleasure  of  the  council  for  the 
time  being.  It  is  clear  that  this  statute  made  a  very 
considerable  difference  in  the  position  of  the  sureties. 
Under  the  former  statute  the  treasurer  lost  his  office  on 
the  9th  of  November^  unless  a  majority  of  the  council 
were  satisfied  with  his  conduct,  and  took  active  steps 
on  his  behalf:  by  the  new  law  he  continued  in  office, 
unless  a  majority  took  active  steps  against  him.  In  the 
former  case,  many  might  forbear  to  act  from  suspicion  or 
mistrust ;  in  the  latter,  few  could  be  influenced  to  remove 
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an  officer  from  his  situation  without  strong  evidence  of 
misconduct  The  difference  between  a  reappointment 
and  a  removal  is  too  striking  to  require  further  obser- 
vation. But  it  is  said  that  we  are  bound  to  give  effect 
to  every  word  of  the  bond,  and  that  the  words  '*  other 
future  election, **  pointing  to  an  election  other  than  an 
annual  election,  which  alone  could  take  place  under  the 
first  statute,  must  have  some  meaning,  and  were  intended 
to  apply  to  any  election  which  might  thereafter  take 
place,  whether  under  the  then  existing  or  any  other 
statutes.  I  agree  that  this  is  a  safe  rule  of  construction ; 
but  it  must  be  taken  with  some  qualificaUon.  We  must 
not  violate  the  intention  of  the  parties  for  the  mere 
purpose  of  complying  with  technical  rules.  Now  surely, 
when  parties  enter  into  a  contract,  they  must,  unless 
they  express  themselves  clearly  to  the  contrary,  be 
understood  to  make  their  engagement  with  reference 
to  the  law  and  facts  as  they  then  are,  and  not  to 
speculate  upon  matters  which  they  cannot  foresee,  and 
which,  not  then  being  in  existence,  they  cannot  under- 
stand. In  my  opinion,  the  sureties  intended  to  guarantee 
the  faithful  conduct  of  the  treasurer  whilst  he  continued 
such  officer  under  any  annual  or  other  future  election 
which  might  take  place  in  the  office  as  it  then  was 
regulated  by  stat  5  &  6  IV.  4.  c.  76.,  and  no  more :  and, 
when  I  am  told  that  in  that  case  no  effective  meaning  is 
given  to  the  word  "  other,"  I  answer  that  words  of  that 
and  a  similar  import  are  daily  used  in  instruments  of 
this  nature,  from  abundant  caution ;  and  that  it  is  not 
at  all  improbable  that  the  draftsman  may  have  inserted 
that  word  to  avoid  all  question  should  the  office  be 
determined  in  the  middle  of  the  year,  or  should  the 
officer,  from   unforeseen  circumstances,  be  elected  on 
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any  other  day  than  the  9th  of  November^  in  which  case  1854. 

the  election  would  not  be  an  annual  election.  Mayor  of 

For  these  reasons  I  am  of  opinion  that  the  judgment  ^^^'ck 

ought  to  be  reversed,  Oswald. 

Judgment  affirmed  jr^^c.j. 


Samuel  Burchfield  aqaimt  William  Moore.    Saturday, 

^  May  6th. 

ACTION  for  that  one  ''John  Single,  on  12th  No-  Anuntutho- 
rixed  alteration 

vember  1853,  by  his  bill  of  exchange,  now  over  due,  of  a  general 
directed  to  the  defendant,  required  the  defendant  to  abilUbythe 
pay  to  the  order  of  the  said  John  Single  28/.  12#.  two  piJeof  pay* 
months  after  date  thereof,  and  the  defendant  accepted  Xrgw"the 
the  said  bill,   and  the  said  John  SingU  indorsed   the  ^^P^^^^J^'J®" 
same  to  Charles  Lo^oer.   and  the   said    Charles  Lower  bojft  fide 

bolder,  snb- 

indorsed   the  same  to    Thomas   Wright,   and  the  said  sequentlv 

TTiomas   Wright  indorsed   the   same   to   Daniel  James  for  value  and 

.  ,     ,       without  notice 

Senols,  and  the  said  Daniel  James  Senols  mdursed  the  of  the  alter- 
same  to  Joseph  Elliott,  and  the  said  Joseph  Elliott  in- 
dorsed the  same  to  Samuel  Mitchell,  and  the  said 
Samuel  Mitchell  indorsed  the  same  to  William  Brumjield 
Reed,  and  the  said  William  Brumjield  Reed  indorsed  the 
same  to  Thomas  Blaber  Daniell,  and  the  said  Thomas 
Blaber  Daniell  indorsed  the  same  to  the  plaintiff,  but 
the  defendant  did  not  pay  the  same/  Plea:  **That, 
after  the  said  bill  was  drawn  and  accepted  as  aforesaid, 
and  after  it  was  completely  issued  and  negociated,  to 
wit  by  the  defendant  as  acceptor  as  aforesaid,  and  whilst 
the  same  was  in  the  possession  of  the  said  John  Single, 
or  of  the  plaintiff,  or  of  one  other  of  the  said  persons 
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1854.  who  80  indorsed  the  said  bill  as  aforesaid,  a  person 
BuRCHFiELD  whose  name  is  to  the  defendant  as  yet  unknown,  with- 
MooBE.  ^"^  ^^^  consent  of  the  defendant,  wilfully  altered  and 
changed  the  said  bill  in  a  material  part,  and  inserted 
material  words  at  the  foot  of  the  defendant's  said  accept- 
ance; and  the  said  alteration  and  insertion  were  not 
made  in  correction  of  any  mistake  originally  made  in 
framing  the  said  bill,  or  to  further  the  first  intentions  of 
the  parties  thereto,  or  any  of  them." 

Replication:  "That,  at  the  time  the  said  bill  was 
indorsed  to  plaintiff,  the  alleged  alteration  was  already 
made ;  and  that,  neither  before,  nor  at,  the  time  when 
the  said  bill  was  indorsed  to  him,  had  he  the  plaintiff 
any  notice  that  the  said  bill  had  been  so  altered,  as  in 
the  said  plea  mentioned;  and  that  there  was  a  valuable 
consideration  for  the  said  indorsement  to  him  the 
plaintiff;  and  that,  at  the  time  of  the  said  indorsement 
to  him,  he  took  the  said  bill  in  good  faith,  in  the  belief 
that  it  was  a  valid  bill,  and  that  it  was  so  indorsed  to 
him  before  the  day  on  which  it  became  due ;  and  that 
the  said  supposed  alteration  consists  only  of  the  addition 
of  the  words  following,  to  wit,  "  payable  at  the  Butt  Inn 
Aldffate;^  and  that  there  is  not,  nor  ever  was,  any  thing 
on  the  bill,  or  in  the  said  addition,  to  indicate  that  it 
was  an  addition  or  alteration ;  and  that,  notwithstanding 
the  said  alteration,  the  acceptance  as  altered  was  a 
general  acceptance,  as  it  had  been  before  the  alteration.*' 
Demurrer.     Joinder. 

The  case  was  argued  {a)  in  this  Term. 

HoUand^  for  the  defendant,  was  stopped  by  the  Court. 

(a)  Friday,  May  5th.      Before   Lord  Cmmpbefl  C.  J.,  m^ktman  and 
Crompton  Ji. 
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Bmrill,  for  the  plaintiff.     The  principle  on  which  the        1854. 
plea  is  grounded  is  explained  in  Davidson  v.  Cooper  (a).   Burchfieij> 
It  is,  that  the  party  who  has  the  custody  of  an  instru-      ^  ^' 
ment  is  bound  to  keep   it  in  its  original  state.      But 
the  replication  shews  that  the  alteration  was  made  before 
the  bill  came  to  the  plaintiff:  a  bon&  fide  transferee  is 
not    affected  by  the  fraud   of  his   indorsers;    neither 
ought  he  to  be  affected  by  his  laches. 

Holland,  in  reply.  The  alteration  avoided  the  bill, 
Macintosh  v.  Haydon  (J),  Desbrowe  v.  Wetherby  (c), 
Taylor  v.  Moseley  (d).  The  plaintiff  is  in  the  same 
position  as  if  he  had  innocently  given  value  for  a  forged 
acceptance. 

Cur.  adv.  vult 

Lord  Campbell  C.  J.  now  delivered  judgment 
On  account  of  the  general  importance  of  the  question 
which  arises  in  this  case,  we  have  taken  time  to  consider 
it;  but,  after  examining  the  authorities,  we  feel  bound 
to  abide  by  the  opinion  which  we  formed  during  the 
argument,  and  to  give  judgment  for  the  defendant.  We 
must  assume,  upon  the  pleadings,  that,  after  the  bill  was 
accepted  and  put  into  circulation,  it  was  altered  in  a 
material  part,  without  the  consent  or  knowledge  of  the 
acceptor.  The  replication  shews  that  this  was  by  adding 
to  the  acceptance  the  words  **  payable  at  The  Bull  Inn 
AldgaU."*  By  virtue  of  stat  I  &  2  6r.  4.  c.  78.  these 
words,  if  in  the  handwriting  of  the  defendant,  would  still 

(a)  13  AT.  ^  If.  343.,  aifinning  the  judgment  of  the  Exchequer  in 
DamdBom  ▼.  Cooptr,  W  M,  ff  W.  778. 

(b)  By.  t-  Moo,  362.  (c)  1  M.  ^  Bob.  438. 
(d)  1  iV.  ^  Bob.  439,  note  (a). 
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1854.  leave  the  acceptance  a  general  acceptance.  Nevctbeless 
BuRCHnsLD  ^hree  very  eminent  Judges  have  successively  held  (Lord 
MooRB.  Tenterden  in  Macintosh  v.  Haydon  (a),  Lord  G.  J- 
Tindal  in  Desbrawe  v.  Wetherby  (J)  and  Lord  Lyndfiurst 
in  Taybr  v.  Maseky  (c)  ),  that  such  words,  although  they 
do  not  alter  the  direct  liability  of  the  acceptor,  do  vary 
the  contract  between  others  who  are  parties  to  the  bill ; 
therefore  that,  if  interpolated  without  his  consent,  they 
may  prejudice  the  acceptor;  that  they  amount  to  a 
material  alteration  of  the  bill ;  and  that  they  discharge 
the  acceptor.  These  decisions  were  only  at  Nisi  prius ; 
but  they  have  been  long  acquiesced  in ;  and  we  do  not 
disapprove  of  them.  The  plaintiff  here  is  a  bon&  fide 
holder,  for  value,  without  notice  of  the  alteration ;  but 
the  bill  must  be  considered  as  vitiated  in  the  hands  of  a 
prior  holder.  The  defendant  was  discharged  from  his 
liability  as  acceptor  from  the  moment  when  the  alteration 
of  the  bill  had  been  consummated :  and,  the  instrument 
having  ceased  in  point  of  law  to  be  an  accepted  bill,  the 
indorsee  afterwards  could  be  in  no  better  situation  than 
the  indorser. 

As  soon  as  it  is  established  that  there  has  been  a 
material  alteration  in  a  bill  of  exchange,  the  particular 
nature  of  the  alteration  becomes  immaterial ;  and  MaUer 
V.  Miller  (d)  becomes  an  authority.  There  a  bill  was 
drawn  payable  to  WtUdnsan  jr  Cooke;  while  in  their 
possession,  the  date  was  altered ;  and,  the  bill  being 
subsequently  indorsed  to  the  plaintifis,  who  were  (like 
the  present  plaintiff)  bon&  fide  indorsees  for  value,  the 

(a)  B^.  ^  BU.  362.  (b)  I  Bi.  ^  Bob.  438. 

(c)  1  AT.  ^  Rob,  439.  n. 

(d)  4  T.  A.  330;  affirmed  on  error,  in  Exch.  Ch.    MasUr  ▼.  Milkr, 
2n.BL\iO,    See  note  in  1  OittM't  Lea.  Ca.  490. 
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judgment  was  that  they  could  not  recover  against  the        1864. 
acceptor.     Ashurst  J,  says  (a) :  "  If  Wilkinson  §•  Cooke   bubchfibld 
had  brought  this  action,  they  clearly  could  not  have  re-      moobk 
covered,  because  they  must  suffer  from  any  alteration  of 
the  bill  while  it  was  in  their  custody :"  the  same  objection 
''must  also  hold  with  regard  to  the  plaintiffs,  who  derive 
title  utider  them."    We  conceive  therefore  that  in  this 
case  the  plaintiff's  remedy  is  confined   to  a  right  to 
recover  the  consideration  for  the  bill,  as  between  himself 
and   the  party  from   whom   he  received  it :  a  similar 
remedy  may  be  resorted  to   till  the  party  is  reached 
through  whose  fraud  or  laches  the  alteration  was  made. 

He  ought  to  suffer ;  for  ''a  party  who  has  the  custody 
of  an  instrument  made  for  his  benefit,  is  bound  to  pre- 
serve it  in  its  original  state**  (6) ;  and  Lord  Denmany  in 
delivering  the  judgment  of  the  Exchequer  Chamber  in 
Davidson  v.  Cooper  {b\  intimates  a  strong  opinion  that 
Figots  Case  (c),  in  which  this  principle  is  acted  upon, 
has  hitherto  been,  and  still  ought  to  be,  upheld.  The 
negotiability  of  bills  of  exchange  is  to  be  favoured ;  but 
with  this  view  it  is  material  that  their  purity  should  be 
preserved. 

For  these  reasons  we  think  that    the  replication 
demurred  to  is  bad,  and  that  there  must  be 

Judgment  for  the  defendant  {d). 

(«)  4  T.  R.  331.  (&)  13  Af.  J-  W.  362. 

(c)  11  Rtp.  26  6. 

<<0  See  Agrieultmral  Cattk  liuuramee  Gmpam^  ▼.  Fiix^eraU,  16  Q.  B. 
482. 
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Monday, 
May  8th. 


The  Queen  against  The  Overseers  of  the  Poor 
of  the  Parish  of  Kingswinford. 


obSnerSll.    J^^^TlNGy  in  Hilary  Term,  had  obtained  a  rule 

ing  on  the  calling  on  the  overseers  of  the  poor  of  the  parish 

oyeneenofa  ^  *^  "^ 

parish  to  shew  of  KiTiffswinfardy  and  on  two  justices  of  Stafford,  to  shew 
cause  why  two  .       .  ,       ,  , 

justices  should   cause  why  the  two  justices  should  not  issue  a  warrant  to 

not  issue  their    ,  .  „  i        i  i  •      <i  i 

warrant,  under  levj  two  several  sums  ot  monej  ordered  to  be  raised  by 
sect,     o  Stat,  ^j^^  inspectors  appointed  under  stat.  3  &  4  i^T.  4.  c.  90.  for 
the  purposes  of  that  Act,  within  the  district  of  Brierly 
Hill  in  that  parish,  by  distress  on  the  goods  and  chattels 
of  the  overseers. 

The  rule  was  obtained  on  an  affidavit,  by  which  it 
appeared  that  Brierly  Hill^  within  the  parish  of  Kings- 
winford,  is  a  district,  assigned  for  ecclesiastical  purposes, 
under  stat  1  &'2  W.  4.  c.  38.,  to  a  church  or  chapel, 
called  tSt  MichaeVs^  Brierly  HilU  and  that  the  church- 
of  t^B^  wardens  are  annually  elected  for  this  district  On 
12th  August^  1851,  a  requisition,  signed  by  three  rate- 
payers of  the  parish  of  Kingswinford^  inhabitants  of 
Brierly  Hilly  was  addressed  to  the  churchwardens  of 
Brierly  Hill,  calling  on  them  to  appoint  a  time  and  place 
for  a  public  meeting  of  the  ratepayers  of  Brierly  Hill, 
for  the  purpose  of  determining  whether  the  provisions 


3  &  4  H^.  4. 
e.  90.  (The 
Parochial 
Lighting  and 
Watching 
Act),  to  levy 
by  distress  on 
the  goods  of 
the  overseers 
two  sums  of 
money  ordered 
to  be  paid  by 
the  inspectors 
of  a  district 
within  the 
parish,  in 


which  the 
visions 

Act  had  been 
adopted.     By 
the  aflBdavits 
it  appeared 
that  the  dis- 
trict was  one 
assigned  to  a 
chauel  for 
ecclesiastical 
purposes, 
under  stat 
1  &  2  fF.  4. 

c.  38. ;  and  that  the  provisions  of  stat.  3  &  4  Jf,  4.  c,  90.  had  been  adopted,  more  than  two 
years  before  the  application,  at  a  mcetinff  convened  b^  the  churchwardens  of  the  district, 
church.    These  churchwardens,  as  was  sbewn  affirmatively  by  the  affidavits,  were  church  • 


wardens  for  ecclesiastical  purposes  only,  and  never  in 


ely  by  1 
the  hal 


ibit  of  calling  meetings  for 


secular  purposes. 

Held :  that  the  meeting  was  improperly  convened,  the  churchwardens  of  the  district 


church  not  being  such  churchwardens  as  are  contemplated  by  stat.  3  &  4  W,A,e,  90  «.  5.; 

tW  the  provisions  of  the 
that  the  orcler  of  inspCKCtors  was  void. 


that  consequently  the  provisions  of  the  Act  had  never  been  duly  adopted  in  the  district ;  and 
liat  the  oitler  of  ini 
Bale  discharged. 
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in  8tat  3  &  4  ?F.  4,  c.  90.  (the  Act  for  Watching  and        1354. 
Lighting  Parishes)  should  be  adopted,  and  be  carried    xhe  Queen 
into  execution  in  that  parish.     The  churchwardens  of    oversecreof 
Brierly  Hill,  accordingly,  within  ten  days  of  the  receipt       Kings- 
of  the  requisition,  convened  a  meeting  for  25  th  August 
1851  by  a  notice,  which  was  affixed  to  the  door  of  the 
church  of  Brierly  'Hill,     The  meeting  was  held  on  25th 
August  1851 ;  when  the  provisions  of  the  Act,  so  far  as 
related  to  lighting,,  were  unanimously  adopted.     Twelve 
inspectors  were  appointed  at  the  same  meeting ;  and  the 
amount  to  be  raised  was  fixed.     Notice  of  the  adoption 
of  the  Act  was  given  by  the  churchwardens  in  the  same 
way  as  that  in  which  notice  to  convene  the  meeting  had 
been  given.     The  affidavit  then  proceeded  to  shew,  at 
considerable  length,  the  proceedings  of  the  inspectors : 
as  the  Court  expressed  no  opinion  on  the  various  points 
raised  on  these  proceedings,  they  are  not  further  noticed 
in   the  report      It  appeared   that,  on  18  th  November 
1853,  complaint  was  made  by  the  inspectors,  to  a  justice 
of  the  peace,  that  the  overseers  of  the  parish  of  Kings- 
winford  had  not  obeyed  an  order,  made  upon  them  by 
the  inspectors,  to  levy  a  sum  of  money  required  for  the 
purposes  of  the  Act ;  that  a  summons  was  issued  to  the 
overseers,  under  sect  38,  to  appear  before  two  justices, 
and  that  they  did  appear  before  them  on  the  24th  No- 
vember, 1853,  where  these  various  matters  were  proved, 
but  the  justices  refiised  to  issue  their  distress  wanant 

The  affidavits  in  answer,  besides  raising  several  points 
on  which  the  Court  expressed  no  opinion,  shewed  that 
the  churchwardens  of  Brierly  Hill,  at  the  time  the  pro- 
visions of  the  Act  were  supposed  to  be  adopted,  were 
only  churchwardens  for  ecclesiastical  purposes,  and  that 
all  the  parish  business  of  the  whole  of  Kingswinfard, 
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1854.  including  Brierly  HilU  was  transacted  by  the  church- 
Tbe  Queen  wardens  of  Kingswinford;  those  of  Brierly  Hill  never,  in 
Overeeere  of  ^^^  interfering,  or  calling  any  meetings  for  any  secular 

Hugh  Hill  and  Cowling  now   shewed  cause.      The 
provisions  of  stat.  3  &  4  )^.  4.  c.  90.  have  never  been 
legally  adopted  in  the  parochial  district  of  Brierly  Hill. 
It  is  not  a  parish,  properly  so  called,  but  a  district  in  a 
parish,  assigned,  under  stat   1   &  2  )^.  4.  c.  38.,  for 
ecclesiastical  purposes  to  a  church.     The  provisions  of 
stat  3  &  4  )^  4.  e.  90.  might,   however  have  been 
adopted  within  such  a  district,  had  the  right  course  been 
pursued.      It  does  not  distinctly  appear  whether  this 
district  of  Brierly  HiU  has  been  assigned  to  St.  MichaeVs 
Church,  under  sect  10  of  stat  1  &  2  J^.  4.  c.  38.,  or 
under  sect  23.     If  it  has  been  assigned  under  sect  10, 
there  has  been  merely  a  delegation  to  a  perpetual  curate 
of  part  of  the  powers  of  the  rector,  to  be  exercised 
within  that  district;   and  the  two  persons  appointed, 
under  sect  16,  to  act  as  churchwardens  have  their  func- 
tions limited,  by  the  same  section,  to  matters  connected 
with  the  church  itself;  they  are  not  churchwardens  of 
the  district  at  all.     If  the  district  is  one  under  sect.  23, 
it  is  a  completely  **  separate  and  distinct  parish  for  all 
spiritual  purposes  f  and  the  churchwardens,  to  be  ap* 
pointed  under  sect.  25,  are  to  ^'  do  all  things  pertaining 
to  the  office  of  churchwardens,  as  to  ecclesiastical  mat- 
ters, in  the  said  new  parish,  in  like  manner  as  though 
the  same  had  been  of  old  time  a  separate  and  distinct 
parish."    But  these  churchwardens  are  not  empowered 
to  do  any  thing  pertaining  to  the  office  of  churchwarden 
in  respect  to  parochial  matters  nbt  ecclesiastical.     Then 
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Stat  3  &  4  fF.4t.c.  90.  s.  5.  requires  that  the  first  step 
for  adopting  the  provisions  of  that  Act  shall  be  that,  on 
'^the  application  in  writing  of  three  or  more  of  the  rate- 
payers of  any  parish,  it  shall  be  lawful  for  the  church- 
wardens thereoP  to  call  a  meeting.  Sect  77  enacts 
that,  "  where  the  word  *  parish'  is  used,  it  shall  be  under- 
stood to  extend  to  any  parts  within  the  same ;  and  that 
the  powers  given  to  a  churchwarden  shall  be  under- 
stood to  be  given  to  any  chapelwarden,  overseer,  or 
other  person  usually  calling  any  meeting  on  parochial 
business."  So  the  provisions  of  the  Act  might  have 
been  extended  to  Brierly  Hill;  for  it  is  a  parish  within 
this  definition;  but  the  meeting  ought  to  have  been 
called  by  the  persons  ^*  usually  calling  any  meeting  on 
parochial  business,"  that  is,  the  churchwardens  of  Kings- 
urinford;  for  it  is  clear  the  churchwardens  of  Brierly  Hill 
never  called  such  meetings.  It  may  be  said  that  the 
churchwardens  of  Kingswinford  never  do  call  meetings 
of  the  inhabitants  of  Brierly  Hill^  separately  firom  the 
inhabitants  of  the  rest  of  the  parish  oi  Kingswinford.  If 
that  be  so,  the  course  to  be  pursued  is  prescribed  in  sect 
73 ;  and  it  has  not  been  followed.  [The  argument  on 
the  other  objections  is  omitted,  as  the  Court  pronounced 
no  opinion  upon  them.] 


1854. 
The  Queen 

V. 

Overseers  of 
Kings- 
winford. 


Keating  and  Bras,  contriL  The  provisions  of  the  Act 
were  adopted  in  1851 :  it  is  too  late  to  question  the  for^ 
mality  of  the  proceedings  now ;  the  same  objection  was 
raised  in  Regina  v.  Deverell  (a)  without  success.  [Erie  J. 
There  it  was  not  shewn,  a£Brmatively,  that  the  proceedings 


(a)  Ante,  p.  372. 

2  Y  2 
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1 854.  were  wrong ;  and  we  acted  on  th6  principle  of  presuming 

The  Queen  ^^^^^  "te  acta.    Lord  Campbell  C.  J.    It  is  a  possible 

Oyem^rs  of  ^^^°8  *^*^  ^  meeting  may  be  called  improperly,  and  that 

Kings-  an  attempt  may  be  made  to  rate  the  inhabitants  though 

WINFOKD.         ,  *^  •'  ° 

the  Act  has  not  been  legally  adopted ;  if  an  inhabitant 
wishes  to  question  the  legality  of  the  proceedings,  how 
do  you  say  he  is  to  do  it?]  He  may  appeal  under 
sect.  66.  [Crompton  J.  That  is  a  proper  remedy  for 
something  irregular  after  the  Act  is  adopted;  but  the 
objection  now  is  that  the  Act  never  was  adopted.  Sup- 
pose a  distress,  and  replevin  brought,  the  pleadings  being 
as  at  common  law.  Could  you  make  a  good  avowry 
without  averring  that  the  Act  was  properly  adopted 
within  the  district,  at  a  meeting  properly  called  ?  And 
would  not  that  averment  be  traversable  ?  It  is  true  that 
the  fact  that  the  district  was  de  facto  lighted  as  if  the 
Act  had  been  properly  adopted  would  be  evidence  at 
the  trial  that  it  had  been  so,  and  in  process  of  time 
it  would  be  practically  impossible  to  disprove  the  aver- 
ment ;  but  it  would  remain  necessary  and  traversable  for 
ever.] 

Lord  Camfbelt.  C.  J.  The  rule  must  be  dtschai^ged. 
It  is  necessary  to  shew  us  that  the  order  of  the  inspectors 
was  good,  before  we  can  be  called  on  to  command  the 
justices  to  enforce  it.  The  objection  that  the  provisions 
of  Stat.  3  &  A  W.  4t.  c.  90.  have  never  been  properly 
adopted  in  the  district  is  fataL  I  should  have  been  glad 
to  find  that  the  Legislature  had  fixed  a  limited  time, 
after  the  adoption  of  the  Act,  beyond  which  such 
objections  should  not  be  taken.  But  I  find  no  such 
provision  in  the  Act     Mr.  Bros  indeed  refers  us  to 
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sect.  66,  That  section  gives  an  appeal  against  orders 
made  when  the  Act  has  been  adopted:  but,  if  the  Act 
has  not  been  adopted,  the  order  is  null  and  void,  and 
no  appeal  is  needed.  Then,  the  objection  being  open, 
it  is  made;  and  it  goes  to  the  root  of  the  whole  matter. 
The  churchwardens  of  Brierly  Hill  were  not  the  proper 
persons  to  call  the  preliminary  meeting.  The  Act  gives 
that  power  to  churchwardens  or  those  "  usually  calling 
meetings  on  parochial  business."  These  officers  of 
Brierly  Hill,  though  called  churchwardens,  have  not  de 
facto  been  in  the  habit  of  calling  such  meetings,  and 
have  no  powers  to  call  any  ordinary  meeting  for 
parochial  business.  That  being  so,  they  were  not 
qualified  to  call  the  meeting  at  which  the  provisions  of 
the  Act  were  adopted;  and  what  was  done  there  was 
void.  It  is  unnecessary  to  form  an  opinion  on  the  other 
objections  raised. 
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1854. 


The  Queen 

V. 

Overaeera  of 

Kings- 
wiNFoao. 


WioHTMAN  J.     I  am  of  the  same  opinion,  for  the 
same  reasons  as  my  Lord. 


Erle  J.  The  question  really  comes  to  be,  whether 
these  churchwardens  of  Brierly  Hill  are  churchwardens 
within  the  meaning  of  sect.  5  of  stat  3  &  4  ^.  4. 
c.  90.,  as  expounded  by  sect.  77.  And  I  think  they 
are  not ;  for  the  churchwardens  are  defined  to  be  those 
usually  calling  any  meeting  or  parochial  business,  within 
which  class  the  churchwardens  of  this  district  church 
do  not  come,  as  they  have  nothing  to  do  with  such 
meetings.  And,  though  it  might  seem  reasonable  that 
the  officer  of  the  district,  though  not  in  the  habit  of 
calling  such    meetings,  should   act    for    the    district. 


KlNGS- 
WINFORD. 
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1854.  in  preference  to  the  officer  in  the  habit  of  acting 
The  Queen  ^^'j  ^r  ^^^  whole  parish,  yet  that  is  not  the  intention 
Overseers  of  ^^  ^^^  Legislature;  for  sect.  73  expressly  makes  the 
officer  of  the  whole  competent  to  act  for  the  district; 
and  it  would  be  inconvenient  if  there  were  concurring 
powers.  Then,  the  meeting  having  been  improperly 
convened,  it  failed;  and  time  has  not  yet  cured  the 
defect 

Crompton  J.  concurred. 

Rule  discharged. 


END   OF    EASTER   TEllM. 


CASES  ^85^' 

ARGUED   AND    DETERMINED 


IN 


EASTER    VACATION, 

XVn.  VICTOEIA  (a). 


The    Judges   who  sat  in  Banc   in    this   Vacation 
were: 

Coleridge  J.  I  Erle  J. 

WiGHTMAN  J.  I  CrOMPTON  J. 


Marsden  against  Wabdle.  Saturday, 

May  13th. 

/Hf   MILJVARDy  in  the  preceding  Term,  obtained  After exe- 

a  rule  calling  on  the  defendant  to  shew  cause  been  awarded 
why  the  order  of  Crompton  J.,  after  mentioned,  should  ^urt*  and"  ^ 
not  be  rescinded.  ^^^^l 

It  appeared  by  affidavit  that  a  plaint  had  been  ^cn  taken, 
entered  in  the  county  court  for  Staffordshire,  holden  probibition 
at  Leek,  by  Marsden  against  Wardhy  upon  a  promis-  restrain  the 
Bory  note  for  607.  given  by  defendant  to  plaintiff.     On  proceeding 

,  .   %     X    n  1-1  r    y  •  furiher,  if  it 

the  trial,  before  the  judge  of  the  county  court,  it  was  appear  upon 

affidavit, 
'  though  not 

on  the  face  of  the  proceedings  in  the  county  court,  that  title  to  corporeal  hereditaments 
came  in  question  in  the  cause,  so  that  the^ndge  had  no  jurisdiction  under  sUU  9  &  10  Kiel. 
e,  95.  «.  58. 


(a)  The  Court  sat  in  Banc  on  May  I2th  and  13th. 
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1854.  proved  tbat,  upon  an  agreement  for  the  purchase  of 
Marsden  l^nd  by  defendant  from  plaintiff,  the  note  had  been 
Wardlb.  given  by  way  of  deposit  on  the  purchase  money:  and 
one  defence  suggested  was,  that  the  consideration  for  the 
note  had  failed,  the  title  turning  out  not  to  be  valid. 
And  it  was  further  contended  that  the  title  to  a 
corporeal  hereditament  came  in  question  in  the  cause, 
which  was  thus  taken  out  of  the  jurisdiction  by  the 
proviso  in  stat  9  &  10  Vict  c.  95.  s.  58.  The  judge 
heard  the  case,  and,  being  of  opinion  that  there  was  no 
failure  of  consideration,  gave  judgment  for  the  plaintiff, 
and  ordered  that  payment  should  be  made  in  a  month. 
The  money  not  having  been  paid  within  that  time,  the 
plaintiff,  on  the  18th  of  last  February^  caused  certain 
goods  of  the  defendant  to  be  taken  in  execution;  so 
that  the  sale  was  lawful  on  24th  February  (a).  On  23d 
February  the  defendant  requested  the  plaintiff's  attorney 
to  extend  the  time  for  the  sale  to  28th  February;  stating 
that  he,  defendant,  should  by  that  time  be  able  to  raise 
money  to  discharge  the  execution.  The  plaintiff's 
attorney  consented  to  this;  and  the  defendant  then 
signed  a  writing,  by  which  he  requested  the  person  in 
possession  to  postpone  the  sale  till  28  th  February^ 
authorized  him  to  remain  in  possession,  and  undertook 
to  pay  the  extri  costs. 

On  24th  February  a  summons  was  taken  out,  re- 
quiring defendant  to  shew  cause  why  a  writ  of  prohi- 
bition should  not  issue ;  and,  on  Ist  March,  Cromptan  J. 
ordered  that  the  writ  should  issue ;  which  was  the  order 
now  in  question. 

In  last  Term  (i), 

(a)  Stat  9  &  10  Viet.  e.  95.  t.  106. 

(b)  May  10th.     Before  CoUridgt,  Wightman,  Erie  and  Cromptom  Js. 
Wightman  J.  left  the  Court  towards  the  close  of  the  argument. 
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Morgan  Lloyd  shevred  cause.  The  order  for  issuing  1854. 
the  prohibition  has  been  made  under  sect.  22  of  stat.  marsden 
13  &  14  Vtct.  c.  61.,  on  the  ground  that  the  county  ^^J^'o^e 
court  has  no  jurisdiction,  the  title  to  corporeal  here- 
ditaments having  come  in  question;  stat  9  &  10  Vict 
c.  95.  s.  58.  The  rule  to  set  aside  the  order  has  been 
granted  on  the  suggestion  that  the  application  has  been 
made  too  late,  execution  having  issued,  though  there 
has  been  no  sale  of  the  goods  seized  (a).  [Cromp^ 
ton  J.  The  point  made  against  you  is  that,  as  the 
objection  to  the  jurisdiction  does  not  appear  on  the  &ce 
of  the  proceedings,  the  rule  applies  which  prevails  on 
applications  for  prohibition  to  Ecclesiastical  Courts.] 
The  execution  is  not  complete  till  sale.  In  2  InsL  602. 
it  is  said :  ^'  Prohibitions  by  law  are  to  be  granted  at 
any  time  to  restrain  a  court  to  intermeddle  with,  or 
execute  any  thing,  which,  by  law  they  ought  not  to  hold 
plea  of,  and  they  are  much  mistaken  that  maintain  the 
contrary."  "  And  the  King's  courts  that  may  award 
prohibitions,  being  informed  either  by  the  parties  them- 
selves, or  by  any  stranger,  that  any  court  temporal 
or  ecclesiastical  doth  hold  plea  of  that  (whereof  they 
have  not  jurisdiction)  may  lawfully  prohibit  the  same, 
as  well  after  judgment  and  execution,  as  before."  In 
Fitz.  N.  B.  46.  it  is  said:  *' after  judgment  given,  and 
execution  awarded  in  the  county,  or  in  other  court 
baron,  which  hath  not  power  to  hold  plea  of  debt  of  the 
sum  of  forty  shillings,  &c.  or  of  damages  in  trespass 


(a)  Other  groands  were  also  suggested,  on  the  motion  for  the  rale  Nisi : 
but  the  Court  granted  the  rule  on  this  point  onlj.  It  was  afterwards 
attempted,  on  the  argument,  to  recur  to  the  other  points :  hut  the  Court 
refused  to  entertain  them ;  and  they  therefore  are  not  further  adverted  to 
in  the  report  in  the  text 
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1854.  amounting  to  such  sum^  or  more,  the  party  defendant 
^lUKBDEit  ^^*^^  ^*^®  *  ^^^  ^^  prohibition  unto  the  bailifis,  or  unto 
Wardle.  ^^®  sheriff  or  officer  of  the  court,  that  they  do  not  exe- 
cution ;  and  if  they  have  distrained  the  party  to  make 
satisfaction,  that  then  they  release  the  distress,  and  that 
they  revoke  what  they  have  done  therein."  In  Janes  v. 
Owen  (a)  prohibition  to  the  county  court  was  granted, 
though  the  execution  of  the  warrant  of  possession  was 
complete,  possession  having  been  given  to  the  plaintiff 
on  the  day  before  the  bailiff  had  notice  of  the  rule  for 
the  prohibition;  the  Judge  (Pattesan  J.)  saying  that 
*^  the  defendant  came  as  soon  as  he  reasonably  could  ;^ 
and  restitution  was  ordered.  In  In  the  matter  ofPoe  {b) 
there  was  nothing  for  this  Court  to  restrain :  there  had 
been  a  court  martial;  and  the  Crown  had  ratified  the 
sentence,  which  had  been  executed.  This  Court  there- 
fore refused  a  rule  for  a  prohibition :  but  that  is  a  very 
different  case  from  the  present,  where  the  Court,  which 
clearly  may  prohibit  county  courts  acting  without  juris- 
diction, is  asked  to  restrain  the  completion  of  an  exe- 
cution as  yet  only  inchoate.  In  Robinson  v.  Lenaghan  (c), 
where  execution  had  been  levied  in  the  county  court, 
Parhe  B.  (d)  seems  to  have  thought  that,  if  the  county 
court  had  not  had  jurisdiction,  prohibition  might  have 
gone.  It  is  suggested  that  the  defect  here  does  not 
appear  on  the  face  of  the  proceedings ;  and  it  may  be 
asserted  that  there  has  been  acquiescence  in  the  juris- 
diction. Supposing  that  these  two  facts  would  together 
constitute  an  answer  to  the  application,  as  intimated  in 
Robins  v.  Humby  {e)  and  Buggin  v.  Bennett  {g\  at  any 

(a)  bD,^  L,  669.  (6)  5  B.  ^  Ad.  68). 

(c)  2  Exch.  333.  (d)  2  Exch,  336. 

(*)  3  M.Sf  W.  120.  (p)  4  Burr.  2036.  2037. 
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rate  one  alone  is  insufficient.  In  Yates  v.  Palmer  (a),  where        1 854. 
the  party  had  acquiesced  by  moving  in  the  county  court      Marsden 
for  a  new  trial,  and  prohibition  was  therefore  refused,      WaIdle. 
the  Court  expressly  adverted  to  the  circumstance  that 
the  want  of  jurisdiction  did  not  appear  on  the  proceed- 
ings themselves.      Here   the  affidavits  shew  that  the 
objection  was  taken  in  the  county  court :  and,  as  to  the 
argument  urged  from  the  proceedings  not  shewing  the 
defect,  that  never  can  occur  where,  as  in  the  present 
case,  the  want  of  jurisdiction  is  the  result  of  the  question 
of  title  occurring  collaterally:    there  are  no  means  of 
getting  such  a  question  on  to  the  written  proceedings 
of  a  coun^  court,  there  being  no  pleadings. 

C  Milward,  contrft.  The  general  rule  is,  that  prohi- 
bition does  not  lie  after  sentence;  2  RoL  Abr.  319. 
ProkUntian  (M)  pL  1.,  Full  v.  Hutchins  (i>  In  the  old 
cases,  it  seems  as  if  the  Courts  exercised  a  discretion, 
and  looked  to  the  conduct  of  the  party  applying; 
Bishop  of  St.  David^s  v.  Lucy  (c) :  and  sometimes  they 
acted  upon  the  information  of  a  stranger;  Com.  Dig. 
Prohibition  (E)  {d).  But  it  seems  to  be  now  established 
that,  even  after  sentence,  prohibition  will  be  granted  if 
the  want  of  jurisdiction  appear  on  the  face  of  the  pro- 
ceedings ;  Com.  Dig.  Prohibition  (D).  But  that  is  not 
so  here;  the  proper  course  for  the  defendant  would 
have  been  to  apply  to  the  judge  to  place  the  question 
on  the  record.  [Coleridge  J.  There  may  be  means  of 
doing  that  in  the  Ecclesiastical  Courts:  but  I  do  not 
see  how  it  can  be  done  in  the  county  court,  where  the 

(a)  6  2>.  ^  £.  283.  (h)  2  Cowp,  422. 

(c)   1  Ld,  Roffm,  447.  539.  545. 

id)  Sec  Wadiworih  v.  Quern  of  Spain,  17  Q.  ^.  171. 
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1854.  question  arises  as  here,  there  being  no  pleadings.  And, 
Mabbden""  ^^*^  being  so,  is  the  rule  which  has  been  applied  to 
WaIdle.  Ecclesiastical  Courts,  in  the  authorities  to  which  you 
refer  us,  applicable  here?]  The  question  must  be, 
whether  the  party  has  come  in  such  reasonable  time  as 
to  induce  the  Court,  in  the  exercise  of  their  discretion, 
to  grant  the  prohibition ;  or  else  he  must  shew  himself 
entitled  to  it  ex  debito  justitiae.  And,  as  to  this  last, 
the  rule  will  be  as  in  the  case  of  the  Admiralty,  where, 
''if  the  suit  appears  out  of  the  jurisdiction  of  the 
Admiralty,  a  prohibition  goes,  though  the  party  has 
allowed  the  jurisdiction  there;"  Com.  Dig,  Admiralty 
(F  9.).  {^Coleridge  J.  How  do  you  understand  the 
word  ''appears?"]  The  proceedings  themselves  must 
disclose  the  objection;  otherwise,  the  party  who  has 
lain  by  will  not  be  heard  to  shew  it  That  explar 
nation  is  deducible  from  Eicketts  v.  Bodenham  (a); 
and  this  seems  to  agree  with  the  view  of  Parke  B. 
in  Roberts  v.  Humby  {b).  That  the  acquiescence  of 
a  party  may  estop  him  from  objecting  to  the  pro- 
ceedings in  the  county  court  appears  from  Wineor  v. 
Dunford(c)  and  In  re  Jones  and  James  {d).  In  Jones  v. 
Otoen  (e)y  which  has  been  cited  as  establishing  a  difie- 
rent  rule,  the  proceedings  shewed  that  the  claim  was 
for  the  possession  of  real  property.  [Erie  J.  In  Thomp^ 
son  V.  Ingham  (g)  prohibition  went  afler  sentence :  and, 
fix>m  the  record  of  the  proceedings  in  prohibition,  it  is 
clear  that  the  want  of  jurisdiction  was  not  disclosed  on 
the  face  of  the  proceedings  in  the  county  court] 

Cur.  adv.  vulL 

(a)  AA.^E.  433.  (6)  Z  M,  ^  W.  126. 

(c)  12  Q.  B.  (JOS.  (rf)  \L.M.^  P.  66. 

(f)  SD.^L.  669.  (g)  14  Q.  -ff.  710. 
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CoLERn>GE  J.  now  delivered  the  judgment  of  the        1854. 

Co"^^  Maebden 

In  this  case,  upon  a  rule  for  setting  asMe  an  order  for  ^^^0^^^ 
a  prohibition,  the  question  was.  Whether  a  prohibition 
should  be  granted  to  a  county  court  for  an  excess  of 
jurisdiction  not  appearing  on  the  proceedings,  although 
the  writ  was  moved  for  after  judgment  in  that  Court 
And  we  answer  this  in  the  affirmative. 

There  is  reason  for  refusing  the  writ  after  judgment 
in  the  Courts  where  the  proceedings  set  forth  the  detail  ^ 
of  the  matter,  and  the  party  has  the  opportunity  of 
moving  before  judgment.  Then,  if  he  chooses  to  wait 
and  take  the  chance  of  judgment  in  his  favour,  he  may 
be  held  incompetent  to  complain  of  excess  of  jurisdic- 
tion if  judgment  is  against  him.  There  is,  however, 
good  reason  for  departing  from  this  principle  where  the 
defect  is  apparent  on  the  face  of  the  proceedings  below  ; 
because  the  complaint  in  that  case  does  not  rest  on  the 
evidence  of  the  complainant ;  and,  if  such  a  defective 
record  were  allowed  to  remdn,  and  to  support  a  judg- 
ment, it  might  become  a  precedent :  that  which  was  in 
truth  an  excess  of  jurisdiction  might  be  considered  to 
have  been  held  to  be  legal.  But  this  principle  has  no 
application  to  the  county  courts:  the  proceedings  there 
do  not  shew  the  matter  in  any  formal  way ;  the  excess 
of  jurisdiction  may  depend  only  on  the  defence  set  up 
orally  by  the  defendant,  and  may  only  appear  in  the 
course  of  the  trial ;  and  judgment  may  follow  almost  as 
soon  as  the  defence  is  understood.  Under  such  circum- 
stances, there  would  be  no  opportunity  of  moving  for  a 
prohibition  before  judgment;  and,  unless  the  motion 
was  allowed  after  judgment,  the  excess  of  jurisdiction 
would  be  without  redress. 
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1854.  In  Jones  v.  Owen  (a)  Pattesan  J.  issued  a  prohibition 

Marsdkn'^  to   the   county  court  after  judgment,   for  defect  not 
Wabldls.      appearing  in  the  written  proceedings.     So  also  did  this 
Court  in  Thompson  ▼.  Ingham  (b). 

Upon  these  authorities  and  principles,  we  think  this 
rule  should  be  discharged,  and  the  prohibition  should 
issue. 

Rule  dischaiged  (c). 

(a)  SD.^L.  669.  (fc)  14  Q.  B.  710. 

(c)  As  to  the  question,  at  bow  early  a  stage  probibitioQ  to  a  county 
court  may  be  applied  for,  see  SewtU  ▼.  Jonet,  \L,M.ff  P.  526. 
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The  Judges  who  usually  sat  in  Banc  in  this  Terra 
were: 

Lord  Campbell  C.  J.      I      Erle  J. 
Coleridge  J.  Crompton  J. 


Daniel  Brown  against  Andrew  Ewing  Btrne.  Fnday, 

^  May  28th. 

A  writ  having  been  issued  in  this  case,  the  parties,  with-  a  bill  of 

out  pleadings,  by  consent  and  the  order  of  a  Judge,  p^remecTthat 
stated  for  the  opinion  of  this  Court  the  following  case,      f^  ^*^  wwe 

deliverable  at 
X.,  to  order 
or  assigns,  "  he  or  they  paying  freight  for  the  said  goods  five  eighths  of  a  pennv  sterling 
per  pound,  with  five  per  cent,  primage,  and  average  accustomed.**  By  the  usual  custom, 
m  the  trade  at  £>.,  three  months*  interest  or  discount  is  deducted  from  freights,  payable 
under  bills  of  lading,  on  goods  coming  from  certain  ports,  including  AT.  The  assignee  of 
this  bill  of  lading  having  received  the  goods,  the  shipowner  claimed  the  freight  without 
any  deduction,  contending  that  the  custom  was  not  binding  in  law  as  contradicting  the  written 
contract.     The  assignee  paid  the  freight,  less  the  discount.    On  a  case  stating  the  above 

Held,  that  the  custom  was  binding,  anjymtrouledihc  bill  of  lading.  4^ 
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1854.  The  plaintifFis  a  ship  owner  in  LiverpooL    The  de- 

Bbown       fendant  is  a  merchant  there,  carrying  on  business  under 

ByIne.  ^^®  ^"°  ^^  ^-  ^*  ^y^^  5"  ^^'  ^°  *®  ^^^  October 
1853,  Messrs.  J:  A  Byrne  %  Co.,  of  iV«r  Orleans, 
shipped  on  board  the  6hip  Courier,  a  vessel  belonging  to 
the  plaintiff,  110  bales  of  cotton,  for  which  the  master 
signed  a  bill  of  lading,  of  which  the  following  is  a  copy. 

"  Shipped  in  good  order  and  well  conditioned,  by 
J*.  J?.  Byrne  8f  Co.,  on  board  the  ship  called  the  Courier, 
whereof  Gemmill  is  master,  now  lying  at  the  port  o^  New 
Orleans,  and  bound  for  Liverpool,  to  say,  one  hundred 
and  ten  bales  cotton,  being  marked  and  numbered  as  in 
the  margin,  and  are  to  be  delivered  in  the  like  order  and 
condition  at  the  aforesaid  port  of  Liverpool  (the  dangers 
of  the  sea  only  excepted)  unto  order  or  to  assigns,  he  or 
they  paying  freight  for  the  said  goods  five  eights  of  a 
penny  sterling  per  pound,  with  5  per  cent,  primage,  and 
average  accustomed.  In  witness  whereof  the  master  or 
purser  of  the  said  vessel  hath  aflSrmed  to  four  bills  of 
lading,  all  of  this  tenor  and  date ;  one  of  which  being 
accomplished  the  others  to  stand  void.  Dated  in  New 
Orleans,  the  5th  day  of  October  1853.    John  GemrnUV 

This  bill  of  lading  was  forwarded  to  the  defendant, 
indorsed  to  him.  On  the  arrival  of  the  vessel  at 
Liverpool,  in  February  last,  the  defendant  claimed  and 
received  the  110  bales  of  cotton,  as  indorsee  and  holder 
of  the  said  bill  of  lading.  On  the  cargo  being  delivered, 
the  following  debit  note  was  rendered  to  the  defendant 
for  the  freight 

'*  Meaan.  A.  E.  Byrne  4*  Co.  To  Owners  of  7%e  Cowrier.        Dr. 

For  freight  per  said  vesael  from  N*w  Orleam  on  1 10  Bales 

Cotton  weighing  53,209  lbs.  9  5/8      -        -        -        -  138  1 1    3 

Primage  51.  per  cent.  -        -        -        -        -        -6  18    7 

^145    9  10** 
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The  defendant  has  o£Pered  to  pay  143/L  ISs.  Id.  on        1854. 
account  of  this  freight :  but  he  refuses  to  pay  the  balance        s^^^^ 
1/.  16*.  3d.,  on  the  ground  that,  by  the  custom  oi  Lwer-       byIne. 
pooly  he  is  entitled  to  a  deduction  of  three  months' 
discount  from  the  freight 

It  is  admitted  that,  according  to  the  usual  custom 
prevailing  amongst  merchants  and  ship  owners  in  Liver- 
pool,  three  months'  interest  or  discount  is  deducted  from 
freights  payable  under  bills  of  lading,  on  goods  coming 
from  certain  ports  in  the  Southern  states  of  America^  viz. 
New  Orleans,  Mobile,  Charleston  and  Savannah,  whether 
such  freights  >are  paid  by  the  shippers,  the  consignees 
named  in  the  bill  of  lading,  or  by  the  assignees  of  the  bill 
of  lading.  The  custom  does  not  entitle  the  merchant 
to  three  months  or  any  credit  for  freights,  which  are 
always  due  on  delivery ;  nor  does  it  extend  to  the 
Northern  American  ports,  or  to  Apalachicola  in  the 
South ;  freights  from  those  ports  being  always  payable 
in  cash  without  any  deduction.  The  plaintiff  contends 
that  the  custom  is  not  good  in  law,  being  inconsistent 
with  the  written  document.  The  Court  is  to  be  at 
liberty  to  draw  any  inference  of  fact  which  a  jury  might 
draw. 

The  questions  for  the  Court  are :  Whether  the  custom 
to  deduct  three  months'  discount  from  freights  is  good  in 
law;  and  Whether  the  plaintiff  is,  under  the  circumstances 
of  the  case,  entitled  to  recover  the  said  sum  of  1/.  16*.  3d. 
from  the  defendant 

The  case  was  argued  in  Easter  Vacation  (a). 

MelUsh,  for  the  plaintiff.     There  are  two  questions 

(a)  On   Friday t   Ma^   Uth.      Before  CoUridgt,  Wightman,   Erie  and 
VOL.   HI.  2   Z  E.    &   B. 
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1864.  involved:  First,  whether  the  custom  is  admissible,  to 
Brown  8*^®  ^  construction  to  the  bill  of  lading,  as  between  the 
Byrne  P&rties  to  that  written  instrument ;  Second,  supposing 
that  the  custom  is  not  admissible,  as  between  the 
parties  to  the  instrument,  whether  it  is  admissible 
between  the  ship  owner  and  the  defendant  who  is 
an  assignee  of  the  bill  of  lading.  As  to  the  first. 
There  is  no  difference,  in  this  respect,  between  a  bill 
of  lading  and  any  other  written  contract.  Evidence 
is  always  admissible  to  interpret  the  words  used  in  a 
writing,  and  to  shew  that,  by  custom,  these  words  have 
acquired  an  artificial  sense.  It  b  also  admissible  to 
annex  incidents  as  to  which  the  contract  is  silent ;  but 
the  incidents  thus  annexed  must  not  be  inconsistent  with 
what  is  expressed.  Confusion  often  arises  firom  not  disr 
tinguishing  between  these  two  rules.  In  the  present  case 
it  is  clear  that  it  is  not  sought  to  translate  words  used  in 
an  artificial  sense.  It  is  not  alleged  that  either  of  the 
words  "  paying  "  or  "  freight "  has  by  custom  acquired 
in  Zti;e7770o/ a  peculiar  sense;  for  these  words,  when  used 
in  bills  of  lading  fix)m  other  ports  to  Liverpool^  have 
their  ordinary  meaning.  It  is  therefore  an  attempt 
to  say  that,  in  this  particular  trade,  a  written  contract 
to  pay  145Z.  98.  lOd.  for  the  carriage  of  110  bales 
of  cotton  shall,  by  custom,  bind  the  party  to  pay 
143^  135.  Id.  and  no  more.  Such  a  custom  directly 
contradicts  the  written  contract.  In  the  note  (a) 
to  Wigglesworth  v.  DdlUson  (li)  the  rule  is  thus  laid 
down  by  the  late  Mr.  Smith.  "However,  evidence  of 
usage,  though  sometimes  admissible  to  add  to,  or 
explain,   is  never  so  to  vary,  or  to  contradict  either 

(a)  1  .SWM's  L.  C.  305.  309.  (5)  1  />om^.!20I. 
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expressly  or  by  implication,   the   terms  of  a  written        i8o4. 
instrument.**     [JErk  J.     Do  you   make  a  distinction        brown 
between   a   written    contract,    and    one  expressed  in        bybne. 
the  same    words,  but  verbal?]     Evidence    might  be 
received    to    explain    a   verbal    contract,   but    not   a 
written    one.      The    last  editors   of    Smithes  Leading 
Cases   add :    "  Evidence  of   previous   usage    between 
the  parties  to  a  contract  may  be  admitted  with  the 
same  effect,  but  subject  to  the  same  restrictions,  as  a 
general  usage  of  trade.'*    Evidence  of  an  usage,  between 
the  parties,  to  give  credit  was  excluded  in  Ford  v. 
Yates  (a),  because  it  contradicted  the  written  contract. 
[Wightman  J.      In   Syers  v.  Jonas  {b\  at  the   trial,   I 
rejected  evidence  of  a  custom  that  all  sales  in  the 
tobacco  trade   at  Liverpool  were  by  sample,  on  the 
ground  that  it  varied  the  written  contract  which  was 
silent  as  to  any  sample.     The   Court  of  Exchequer 
decided  that  I  was  wrong.]     That  decision  has  been 
much  questioned  in  Spartali  v.  Beneche  (c).     In  that 
latter  case  the  contract  in  writiug  was  for  a  sale  of 
goods  *'  to  be  paid  for  by  cash  in  one  month,  less  5L 
per  cent  discount"    The  Court  of  Common  Pleas  held 
that  this  implied  a  sale  on  credit,  and  an  immediate  deli- 
very, and  that  evidence  of  a  custom  that  buyers  had  an 
option  to  take  delivery  at  any  time  till  the  expiration 
of  the  period  named  in  the  contract,  but  must  pay  the 
price  on  delivery,  was  inconsistent  with   the  writing, 
and  was  inadmissible.     The  principle  is  laid  down  in 
Bkushett  V.  Boyal  Exchange  Assurance  Company  {d)  by 
Lord  Lyndhurst:  **  Usage  may  be  admissible  to  explain 
what  is  doubtful,  it  is  never  admissible  to   contradict 

(a)  2  Af.  4*  (?.  549.  (6)  2  Exch.  111. 

(e)  10  Com.  B.  912.  226.  {d)  2  C.  ^  J.  244.  249. 

2  z  2 
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1854.        ^^^*  *^  plain."    If  the  custom  be  admissible  to  shew 
B^^j^j,        that  "  paying  freight  for  the  said  goods  five   eighths 
of  a  penny  sterling  per  pound"  means  paying  less  than 
five  eighths  of  a  penny,  it  seems  impossible  to  exclude 
custom  in  any  case.     [Crompton  J.     Suppose  that  there 
were  a  customary  allowance  in  estimating  the  weight  of 
the  pound.     That  would  afiect  the  sum  to  be  paid.     In 
Bold  V.  Rayner  (a)  the  bought  note  was  for  100  tons  of 
palm  oil  *^  to  be  taken  fi*om  the  quay  at  landing  weights, 
tmth  customary  allowances.^    The  sold  note  was  simply 
for  100  tons.     At  the  trial,  Parke  B.  admitted  evidence 
that  there  was  a  custom  that  palm  oil  was  to  be  taken 
fiY)m  the  quay  at  landing  weights,  with  certain  known 
customary  allowances;  and  he  ruled  that,  this  custom 
being  incorporated  In  the  written  contract,  there  was  no 
variance  between  the  bought  and  sold  notes.]     It  might 
be  there  admissible  as  shewing  that  ton  does  not  mean 
twenty  hundredweight,  as  in  Smith  v.  Wilson  (J),  where 
1000  rabbits  was  shewn  to  mean  six  score.     It  is  a  case 
of  the  translation  of  a  word  used  in  an  artificial  sense. 
In  Trueman  v.  Loder  (c)  Lord  Denman^  after  remarking 
on  the  inconvenience  of  admitting  customs,  says  {d) : 
"  Evidence   of  the   prevailing  custom  is  supposed   to 
shew  that  both  parties  had  in  their  contemplation  more 
than  appears  in  the  writing ;  but  supposing  them  both 
to  have,  not  only  contemplated,  but  distinctly  expressed, 
in  the  plainest  words,  that  they  considered  their  contract 
to  include  a  provision  not  to  be  found  in  the  paper, 
still  the  evidence  cannot  be  introduced  into  the  cause. 
Custom  of  trade  has  been  supposed  to  form  a  virtual 
exception  to  this  well  known  rule ;  but  the  cases  go  no 

(a)  \  M.^W,  343.  (h)  3  B.  ^  Ad.  728. 

(f )  U  A.^  E.  589.  id)  \\  A.^  B.  698. 
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farther  than  to  permit  the  explanation  of  words  used  in  1554. 
a  sense  di£Perent  from  their  ordinary  meaning,  or  the  bbown 
addition  of  known  terms  not  inconsistent  with  the 
written  contract."  Then,  as  to  the  second  point,  the 
promise,  to  be  inferred  from  the  taking  of  the  goods 
without  payment,  is  to  pay  the  full  amount  for  which 
the  holder  had  a  lien ;  and,  that  being  so,  the  assignee 
has  promised  to  pay  according  to  the  original  contract ; 
and  there  is  no  difference  between  the  liability  of  an 
assignee  and  that  of  a  party  to  the  bill  of  lading. 

Blackburn^  contra*  Perhaps  it  is  not  possible  to 
reconcile  all  the  cases  on  this  subject,  or  to  lay  down 
« accurately  the  limits  to  the  admissibility  of  custom. 
But  the  coses  agree  in  laying  down  limits  which  cer- 
tainly include  this  case.  It  may  be  convenient  first  to 
answer  a  question,  put  from  the  Bench,  as  to  whether 
there  is  a  distinction  between  written  and  verbal  con- 
tracts. There  is  a  difference ;  but  in  this  respect  there 
is  none.  When  the  parties  have  agreed  that  a  particular 
writing  shall  be  the  record  of  their  contract,  they  cannot 
by  other  evidence  shew  that  their  intention  was  some- 
thing different  from  what  they  have  expressed  in  that 
record.  When  there,  is  no  record  of  the  contract,  the 
intention  is  to  be  gathered,  not  only  from  their  words, 
but  from  everything  else.  But,  if  the  parties  met  for 
the  first  and  last  time,  and  made  a  contract  entirely  by 
words,  these  words  woul^  if  proved,  have  precisely  the 
s&me  construction  as  if  they  had  been  written  down. 
In  either  case  the  contract  is  to  be  gathered  from  the 
meaning  of  the  words.  Ford  v.  Yates  (a)  is  a  case 
referable  to  this  distinction  between  a  writing  which  is 

(a)  2  Af.  §•  G.  649. 
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1854.  the  record  of  a  contract,  and  one  which  is  only,  along 
Bbown  with  other  things,  evidence  of  intention.  There  the 
Bybkb.  Judge  at  Nisi  prius  seems  to  have  thought  the  memo- 
randum not  the  record  of  the  contract;  the  Court  in 
banc  took  a  different  view  of  the  fact,  and  thought  it  was 
so.  But,  whether  the  contract  be  in  writing  or  verbal, 
all  incidents  annexed  bj  law  or  by  custom  are  tacitly 
understood;  In  contractibus  tacitd  veniunt  ea,  qusB  sunt 
moris  et  consuetudinis ;  Pothier  Traite  des  ObVgatiom^ 
Partie  1.  c.  1.  sect  L  art.  7.  §  95.  (a).  Where  these 
incidents  are  annexed  by  the  general  law,  or  by  the  law 
merchant,  the  Court  takes  judicial  notice  of  it:  where 
they  are  annexed  by  the  Custom,  the  local  law  as  it 
may  be  called,  it  is  to  be  proved  by  evidence.  It  is 
quite  true  that  evidence  is  also  admissible  to  interpret 
words;  but  that  is  on  a  different  ground.  If  a  contract 
were  made  in  France  between  Frenchmeny  and  were 
sued  on  here,  an  interpreter  would  be  sworn  to  prove 
the  meaning  of  the  French  words;  but  evidence  of 
French  lawyers  would  also  be  admissible,  to  shew  what 
incidents  the  French  law  annexed  to  such  a  contract ; 
for  such  incidents  are  tacitly  incorporated.  But  the 
parties  may,  by  express  words  or  by  implication,  agree 
to  exclude  the  incident  which  the  general  law  would 
annex  if  they  were  silent;  and  it  is  exactly  the  same 
where  the  incident  is  annexed  by  custom  or  local  law. 
In  Syers  v.  Jonas  (ft)  Parke  B.,  in  delivering  the  judg- 
ment of  the  Court,  says :  **  There  is  no  doubt  that  in 
mercantile  transactions,  and  others  of  ordinary  occur- 
rence, evidence  of  established  usage  is  admissible,  not 
merely  to  explain  the  terms  used,  but  to  annex  cus- 

(a)  Tom.  I.  p.  62.  (ed.  1827).  (*)  2  Exch.  116. 
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tomary  incideDts.  In  the  case  of  Huitan  v.  Warren  (a)  i8o4. 
the  law  on  this  subject  was  laid  down  fully  and  the  brown 
limitations  pointed  out  Such  usage  is  admissible  byrne. 
when  it  is  not  expressly  or  impliedly  excluded  by  the 
tenor  of  the  written  instrument."  In  the  present  case, 
if  the  wording  of  the  bill  of  lading  had  been  *'  he  or 
they  paying  freight  for  the  said  goods  five  eighths  of  a 
penny  per  pound,  cash  without  deduction,"  the  tenor 
of  the  instrument  would  have  expressly  excluded  the 
custom  ;  but  there  are  no  such  words.  Then  the  ques- 
tion is,  not  whether  the  custom  if  admitted  will  vary,  or 
be  inconsistent  with,  the  contract  as  it  would  stand 
without  the  custom,  but  whether  it  is  impliedly  ex- 
cluded by  the  tenor  of  the  instrument.  The  other 
mode  of  enunciating  the  proposition  has  been  used 
by  high  authorities,  but  evidently  is  inaccurate.  No 
one  ever  did  or  ever  will  seek  to  annex  an  incident  by 
proof  of  a  custom,  except  for  the  express  purpose  of 
varying  the  contract  from  what  it  would  be  if  the  custom 
were  not  proved.  In  Syers  v.  Jonas  (b)  the  verdict  for 
the  plaintiff  was  set  aside,  because  the  contract  for  the 
sale  of  tobacco,  with  the  customary  incident  that  it 
should  be  equal  to  sample,  was  materially  different  from 
the  written  contract  for  a  sale  generally.  In  Bold  v. 
Rayner{c)  there  was  a  material  variance  between  the 
bought  and  sold  notes;  and,  if  the  custom  had  not  been 
.proved,  the  plaintiff  must  have  been  nonsuited;  Sieve- 
toright  v.  Archibald  (d).  But  the  evidence  of  custom 
entitled  the  plaintiff  to  a  verdict  because  it  did  vary  the 
contract  Then,  are  the  words  here  such  as  to  shew 
impliedly  that  the  parties  intended  to  exclude  the  cus- 

(a)  \  M.^W.  4(>6.  (6)  2  Exch,  111. 

(e)  \  M.^rV.  343.  (d)  17  Q.  B,  108. 
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1854.  torn  ?  Paying  is  not  a  technical  word ;  Turriity  v-  -D«/- 
Bbown  vM  (a).  In  Gaskin  v,  Skene  (ft)  the  word  **  payment," 
^y]^^  used  in  the  particulars  of  demand,  was  to  be  constraed. 
JSrle  J.  there  says :  "It  is  true  that,  in  pleading,  a  lesser 
sum  cannot  be  treated  as  payment  of  a  greater.  But 
particulars  of  demand  are  to  be  construed,  not  as  plead- 
ings, but  in  the  sense  which  the  words  bear  in  ordinary 
use.  Now  eveiy  one  knows  from  his  own  private 
experience,  and  we  judicially  learn  in  the  course  of  the 
trials  before  us,  that  a  larger  debt  may,  by  a  customary 
trade  allowance,  or  by  deducting  discount  or  otherwise, 
be  discharged  by  the  payment  of  a  smaller  sum,  and 
that  in  common  language  the  account  would  then  be 
said  to  be  paid."  If  for  the  won!  '•'  paying"  in  the  bill  of 
lading  this  explanation  be  substituted,  it  will  become 
impossible  to  contend  that  the  tenor  of  the  instrument 
impliedly  excludes  the  custom.  It  is  true  that  the 
result  is,  that  the  invoice,  which,  without  the  custom, 
would  be  right,  is,  with  the  custom,  wrong.  But,  as 
has  been  pointed  out  by  the  Court,  the  same  result 
would  happen  if,  instead  of  a  customary  discount  on  the 
money,  there  were  a  customary  allowance  on  the  weight ; 
and  Bold  v.  Rayner  (c)  is  an  express  authority  that  such 
a  customary  allowance  is  implied.  In  the  same  case 
other  customs  were  admitted.  In  the  one  note  it  was 
"  Ex  Speedy  and  Charlotte^  to  arrive;"  in  the  other  "from 
the  Speedy  or  Charlotte^  expected  to  arrive  :"  it  was 
pointed  out  in  the  argament  that  these  were  different 
contracts ;  but  Parke  B.  said :  *<  Yes,  if  you  read  it  strictly 
and;  but  the  evidence  was  that  the  custom  reads  it 


(a)  3  £.  ^  J?.  136.  (A)  14  Q.  B.  664.  671. 

(c)   \  M.^W,  343. 
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(n'*^  {a).  In  Cochran  v.  Retberg  (b\  where  there  was  1854. 
a  written  contract,  by  which  a  vessel  was  "  to  be  dis-  brown 
charged  in  foarteen  days,  or  to  pay  five  guineas  a  day  bybni. 
demurrage,"  a  custom  to  exclude  Sundays  and  holidays 
was  admitted  in  evidence  by  Lord  Eldon^  though  the 
effect  was  that  the  plaintiff,  who  by  the  written  contract 
unexplained  was  entitled  to  six  days*  demurrage,  failed 
in  his  action.  In  Grant  v.  Maddox  (c)  an  engagement 
of  an  actress  for  ^*  three  years,  at  a  salary  of  five,  six, 
and  seven  pounds  per  week  in  those  years  respectively," 
which,  unexplained,  would  have  bound  the  defendant 
to  pay  fifty  two  times  five  pounds  in  the  first  year,  was 
cut  down  by  the  admission  of  a  custom,  amongst  thea- 
trical people,  to  make  no  weekly  payments  to  actors 
during  the  vacation.  These  are  all  stronger  cases  than 
the  present  What  is  said  by  Lord  Denman  in  True- 
man  v.  Loder  (d)  was  not  material  to  the  decision  in  the 
case,  but  was  obiter  merely.  The  doubt  whether  the 
admission  of  custom  was  originally  expedient  had  been 
before  expressed  by  Parhe  B.  in  Hutton  v.  Warren  (c), 
by  lAyvAEtion  in  Anderson  v.  Pitcher  (y),  and,  according 
to  Lord  Eldon^  by  Lord  Holt,  though  the  passage  re- 
ferred to  (A)  scarcely  bears  out  the  assertion  as  to  Lord 
Holt  But  all  those  great  Judges  thought  the  rule  well 
established,  and  not  now  to  be  departed  fi'om.  SpartoK 
V.  Benecke  (t)  professed  to  lay  down  the  same  rule, 
though  it  seems  doubtful  if  it  was  correctly  applied  in 
that  case. 
Then,  supposing  that,  between  the  parties  to  the  bill 

(o)  \  M.^fT.  346.  (6)  3  Bsp,  N.  P.  C.  121. 

(c)  16  M.  ^  W.  737,  (d)  \l  A,^  E,  6»8. 

(€)  1  Af.  ^  fr.  475.  (g)  2  B.^  P.  \64,  168. 

(A)   LethuKtr't  Case,  2  Saik.  443.  (i)  10  Com.  B,  212. 
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1854.  ^^  lading,  the  custom  is  excluded,  still  this  defendant  is 
gj^^j^  not  liable.  His  contract  is  not  implied  by  law,  but  is  to 
^'  be  inferred  as  a  fact ;  Sanders  v,  VanzeUer  (a) :  the  pro- 

mise to  be  inferred  b  that  he  will  pay  as  usual  de  facto, 
whether  the  usage  is,  as  between  the  parties  to  the  bill 
of  lading,  enforceable  at  law,  or  not  [Crompton  J.  It 
would  be  most  inconvenient  if  there  were  one  rule  for 
the  consignee,  and  the  other  for  the  assignee.]  It  can- 
not be  denied  that  there  is  evidence  to  support  a  finding 
either  way.  [Wightman  J.  We  are  here  a  jury :  and  I 
think  you  must  be  content  to  have  the  verdict  found 
against  you,  subject  to  the  first  point] 

MelUsk  was  heard  in  reply. 

Cur.  adv.  vulL 

CoLEEiDQE  J.  now  delivered  judgment. 

This  was  a  special  case  extremely  well  argued  before 
my  brothers  Wightman^  Erie,  Crompton  and  myself,  at 
the  sittings  after  last  term,  by  Mr.  Mettish  and  Mr. 
Blackburn.  And  the  question  for  decision  is  shortly 
this:  Whether,  in  an  action  by  a  ship  owner  against 
the  indorsee  of  a  bill  of  lading,  to  whom  goods  have 
been  delivered  at  Liverpool,  and  who  has  accepted 
them,  the  bill  of  lading  making  them  deliverable  he 
'Spaying  freight  for  them  five  eighths  of  a  penny 
sterling  per  pound,  with  5L  per  cent,  primage,  and 
average  accustomed,**  the  latter  may  lawfully  clmm  to 
retain  fix>m  138/1  lis.  ^d.,  the  amount  of  the  fireight  at 
the  rate  specified,  IL  I6s.  Sd.,  on  the  ground  that,  by 
the  custom  o(  Liverpool,  he  is  entitled  to  a  deduction  of 
three  months*  discount  fix>m  the  fi^ight.     It  is  admitted 

(a)  4  g.  J?.  260. 
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that  the  custom  exists  m  tad,  in  regard  of  shipments        1854. 
from  New  Orkans,  and  some  other  ports  in  the  southern       bbown 
states  of  the  American  Union,  to  Liverpool:  but  it  is       byrhb. 
objected  to  as  bad  in  law,  because  it  is  inconsistent 
with  the  written  document,  the  bill  of  lading,     five 
eighths  of  a  penny  on  the  weight  of  the  cargo  is,  it 
is  said,  equal  to  138/.  Us.  Sd.:  the  bill  must  be  read  as 
if  that  sum  were  specified  in  it;  and  this  custom,  if 
allowed,  will  change  it  to  136/1  I5s. 

The  principles  on  which  this  case  is  to  be  decided 
are  perfectly  clear:  the  diflSculty  lies  in  the  applica- 
tion of  them  to  the  facts.  Mercantile  contracts  are 
very  commonly  framed  in  a  language  peculiar  to  mer- 
chants :  the  intention  of  the  parties,  though  perfectly 
well  known  to  themselves,  would  often  be  defeated  if 
this  language  were  strictly  construed  according  to  its 
ordinary  import  in  the  world  at  large :  evidence,  there- 
fore, of  mercantile  custom  and  usage  is  admitted  in 
order  to  expound  it  and  arrive  at  its  true  meaning. 
Again,  in  all  contracts,  as  to  the  subject  matter  of  which 
known  usages  prevail,  parties  are  found  to  proceed  with 
the  tacit  assumption  of  these  usages;  they  commonly 
reduce  into  writing  the  special  particulars  of  their 
agreement,  but  omit  to  specify  these  known  usages, 
which  are  included  however,  as  of  course,  by  mutual 
understanding :  evidence  therefore  of  such  incidents  is 
receivable.  The  contract  in  truth  is  partly  express 
add  in  writing,  partly  implied  or  understood  and 
unwritten.  But,  in  these  cases,  a  restriction  is  estab- 
lished on  the  soundest  principle,  that  the  evidence 
received  must  not  be  of  a  particular  which  is  repugnant 
to,  or  inconsistent  with,  the  written  contract.  Merely 
that  it  varies  the  apparent  contract  is  not  enough  to 


▼, 
Bybne. 
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1854.  exclude  the  evidence ;  for  it  is  impossible  to  add  any 
3^^^,^^  material  incident  to  the  written  terms  of  a  contract 
without  altering  its  effect,  more  or  less.  Neither,  in 
the  construction  of  a  contract  among  merchants,  trades- 
men or  others,  will  the  evidence  be  excluded  because 
the  words  are  in  their  ordinary  meaning  unambiguous; 
for  the  principle  of  admission  is,  that  words  perfecdy 
unambiguous  in  their  ordinary  meaning  are  used  by  the 
contractors  in  a  different  sense  from  that.  What  words 
more  plain  than  "a  thousand,"  "a  week,"  "a  day?"  Yet 
the  cases  are  familiar  in  which  ^^a  thousand*^  has  been 
held  to  mean  twelve  hundred,  "  a  week "  a  week  only 
during  the  theatrical  season,  "  a  day  "  a  working  day  (a). 
In  such  cases  the  evidence  neither  adds  to,  nor  qualifies 
nor  contradicts  the  written  contract ;  it  only  ascertains 
it,  by  expounding  the  language.  Here  the  contract 
is,  to  pay  freight  on  delivery  at  a  certain  rate  per 
pound:  is  it  inconsistent  with  this  to  allege  that,  by 
the  custom,  the  ship  owner,  on  payment,  is  bound  to 
allow  three  months*  discount?  We  think  not.  The 
written  contract  expressly  settles  the  rate  of  payment : 
the  custom  does  not  set  this  aside;  indeed  it  adopts 
it,  as  that  upon  which  it  is  to  act,  by  establishing  a 
claim  for  allowance  of  discount  upon  freight  to  be  paid 
after  that  rate.  The  consignee  undertakes  to  f)ay 
freight  on  delivery  after  that  rate;  the  ship  owner 
undertakes  to  allow  three  months'  discount  on  freight 
paid  after  that  rate;  the  latter  contract  is  dependcfht 
on  the  former,  but  is  not  repugnant  to  it.  If  the  bill  of 
lading  had  expressed,  or  if,  fiY>m  the  language  of  it,  the 
intention  of  the  parties  could  have  been  collected,  that 

(a)  See  Smith  ▼.  mison,  3  B,  (f  Ad.  728 ;    Grant  v.   Maddox,  16  M. 
4-  W.  737     Coehran  ▼.  Hetberff,  6  Etp.  N.  P.  C.  121. 


Bbown 
Byrne. 
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the  freight  at  the  specified  rate  should  be  paid^  free  ^g^^ 
fi-om  all  deductions,  customary  or  otherwise,  then  it 
would  have  been  repugnant  to  it  to  set  up  the  custom, 
and  the  case  would  have  been  brought  within  the 
restriction  mentioned  above.  JFebb  v.  Plutnmer  (a)  and 
Hutton  V.  Warren  {b)  are  cases  which  illustrate  this 
principle.  In  the  first  of  these,  by  the  custom  of  the 
country  the  outgoing  tenant  was  bound  to  do  certain 
acts,  and  entitled  to  receive  certain  compensation ;  but 
the  lease  which  formed  the  written  contract  bound  him 
to  do  the  same  acts  in  substance,  and  specially  provided 
for  his  payment  as  to  some  of  them,  omitting  the  others : 
and  the  Court  held  that  the  expression  as  to  some 
excluded  the  implication  as  to  the  remainder,  and  that 
the  language  of  the  lease  was  equivalent  to  a  stipulation 
that  the  lessor  should  pay  for  the  things  mentioned 
and  fw  more.  The  custom  therefore  would  have  been 
repugnant  to  the  contract  But  in  the  latter  case,  in 
which  the  former  was  expressly  recognised,  the  Court 
held  that  a  specific  provision,  as  to  a  matter  dehors  the 
custom,  left  th^  custom  untouched  and  in  full  force. 
This  latter  case  appears  to  us  like  the  present:  the 
contract  settles  the  rate  of  freight:  whether  or  not 
discount  is  to  be  allowed  on  the  payment,  it  leaves 
open;  and  to  that  the  custom  applies. 

Our  determination  on  this  point  makes  it  unnecessaiy 
to  say  anything  as  to  a  difference  which  was  contended 
for  by  the  defendant  between  the  original  shipper  and 
the  indorsee  of  the  bill  of  lading. 

We  are  of  opinion  that  judgment  should  be  entered 
for  the  defendant. 

Judgment  for  the  defendant. 

(a)  2B.^AUL  746.  (6)  1  Af.  «•  r.  466. 
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1854. 


^^  Ex  parte  Mawbt. 

Where,  upon  T  USH  moved  for  a  rule,  calling  on  the  vicar   and 

the  election  of  ^  ^ 

a  church.  churchwardens  of  the  parish  of  Bowin,  in  Lincoln'' 

chairman  of  tAire,  to  shew  cause  why  a  mandamus  should  not  issue, 

mMtin^ad  Commanding  them  to  convene  a  meeting  of  the  inha* 

wit^Ji^^  bitants  in  vestry,  for  the  election  of  a  churchwarden 

■lle^ed  to  be  foj  jjjg  remainder  of  the  present  year. 

admissible,  '■^              -^ 

but  it  dW  not  It  appeared  by  affidavit  that,  pursuant  to  the  pro- 

the  rejection  visions  of  sUt  13  &  14  Vict  c.  99.  (a),  the  inhabiUnts 

had  caused 

anj  difference  of  the  parish  in  vestry  assembled,  about  12th  Septewber^ 

tibis  Court  '  1850,  duly  declared  and  ordered  that  the  owners  of 


refused  to 
grant  a 
damt 


tenements  in   the   parish,   the  yearly  rateable  value 

ingTihS*''     whereof  should  not  exceed  6/.,  should   be  rated  and 

iJ^J^'J^^^      assessed  to  the  rates  for  the  relief  of  the  poor  in  respect 

persons,  whose   of  such  tenements,  instead  of  the  occupiers  thereof;  and 

▼otes  had  been 

reacted,  were    that  such  order  had  never  been  rescinded,  and  still  re- 

parties  to  the 

^yplication.       mained  in  full  force.     The  affidavit  set  out  extracts  from 

an  assessment  for  the  relief  of  the  poor,  made  27th  March 

1864,  by  which  it  appeared  that  the  rating  had  been 

made  in  conformity  with  the  order. 

The  custom  of  the  parish  was,  annually,  on  Easier 
Monday^  to  elect  the  two  churchwardens  for  the  ensuing 
year;  one  of  whom  was  appointed  by  the  vicar,  and  the 
other  by  the  parishioners  duly  assembled  in  vestry  for 
such  purpose. 

On  JEaster  Monday,  17th  April,  1854,  a  vestiy  was 
convened  for  the  purpose  of  such  election.  The  vicar 
presided,  and  named  one  person  as  vicar's  churchwarden: 
and  Robert  Nicholas  Munton  and  Robert  Mowby  were 

(a)  "  For  the  bettor  assessing  and  collecting  the  poor  rates  and  higUwaj 
rates  in  respect  of  small  tenements.**    See  sect.  1. 
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duly  proposed  and  seconded  for  the  office.  The  show  1354. 
of  hands  was  declared  to  be  in  favour  of  Munton:  a  poll  gj^^^^ 
was  demanded,  and  held  on  the  following  day ;  to  which  Mawby. 
time  the  vestry  was  adjourned,  and  at  which  adjourned 
vestry  the  vicar  presided  Votes  were  then  tendered  on 
behalf  of  Mawby  by  seven  persons  named  in  the  affidavit, 
who  occupied  tenements  whereof  the  rateable  value  did 
not  exceed  621,  and  whereof  the  owners  were  assessed  in 
the  rate  of  27th  March  1854.  The  chairman  rejected 
these  votes,  and  decided  that  the  occupiers  of  such 
tenements  were  not  entitled  to  vote  in  the  election 
of  churchwarden.  The  seven  were  all  rated  to  the 
church-rates  made  for  the  parish,  and  had  paid  the 
same.  (It  did  not  appear  by  affidavit,  but  was  assumed 
in  the  discussion,  that  Munton  had  the  majority  of  votes, 
and  had  been  declared  duly  elected;  the  affidavits  were 
silent  as  to  whether  the  votes  rejected  would  or  would 
not  have  altered  the  result) 

Lush^  in  support  of  his  motion.  The  votes  were 
imprdperly  rejected.  Sect  6  of  stat.  13  &  14  Vict. 
c.  99.  enacts :  '*  That  every  such  owner  so  rated  as  afore- 
said shall  have  the  same  right  of  appeal  (subject  to  the 
same  conditions)  against  rates,  and  the  same  right  to 
vote  in  vestry,  as  if  he  were  an  occupier  duly  rated  in 
respect  of  the  same  tenement"  That,  however,  does 
not  relate  to  vestry  meetings  convened  for  the  election 
of  churchwardens.  By  sect.  9,  "  the  word  *  vestry'  shall 
be  construed  to  include  any  meeting  of  the  inhabitants 
of  any  such  parish,  township,  vill,  or  place,  to  be  held 
after  due  notice  for  carrying  into  execution  the  laws  for 
the  relief  of  the  poor.'*  The  parishioners  are  the  parties 
to  elect  the  churchwarden ;  1  ButtCs  JEccL  L.  401.  tit. 
Churchwardens^  iii.     They  cannot  lose  their  right  by 


Mawby. 
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1854.  not  being  rated  to  the  poor  rate  or  highway  rate  (a),  to 
Ex  parte  which  rates  alone  stat  13  &  14  VicL  c.  99.  applies. 
[Coleridffe  J.  I  do  not  see  how  the  question  can  be 
raised  in  this  form.  Lord  Campbell  C.  J.  Do  you  say 
that  the  election  which  has  taken  place  was  entirely 
void?]  In  Bex  v.  The  Sector  §-e.  of  Birmingham  {b) 
this  Court  held  that  a  mandamus  was  the  proper 
mode  of  questioning  the  election.  [Lord  Campbell 
C.  J.  In  that  case,  the  proceedings  were  such  that 
there  appeared  not  to  have  been  even  what  amounted  to 
an  election  de  facto :  you  must  go  so  far  as  to  say  that 
the  election  here  would  be  entirely  void  if  a  single  vote 
was  improperly  rejected.]  That  would  follow,  certainly. 
No  other  remedy  can  be  discovered.  \^Coleridge  J.  Can 
you  not  object  to  the  swearing  in  of  the  other  candidate? 
Crompton  J.  A  mandamus  has  gone  in  such  cases  (c)  to  the 
archdeacon,  commanding  him  to  swear  in.]  His  duty  is 
to  swear  in  both  claimants.  The  right  to  vote  is  temporal. 
In  Rex  V.  The  Rector  §"c.  of  Birminffham  (*)  Lord  Den- 
man  refers  to  Rex  v.  Shepherd  (</),  where  it  was  held 
that  no  quo  warranto  lay  in  respect  of  the  office  of 
churchwarden.  [Erie  J.  Suppose  the  fact  here  to  be 
that,  even  if  the  votes  had  been  received,  Munton  would 
have  had  the  majority.]  The  application  is  made  on 
behalf  of  the  rejected  voters  as  well  as  of  the  candidate. 
[Crompton  J.  Can  there  be  a  mandamus  merely  be- 
cause votes  have  been  improperly  rejected,  where  that 
has  not  led  to  the  declaration  of  a  candidate,  as  duly 
elected,  who  would  have  failed  if  the  votes  had  been 
received?    Erie  J.     Might  you  not  bring  an  action  for 

(a)  See  sect.  3.  (6)  7  A.^E.  254. 

(e)  See  ExparU  Winfidd,  3  ^.  ^  £.  614  ;    Res  t.  The  Archdtaetm  of 
MiddUitx,  3A.^E.  615;  ExparU  Dt^eU,9A.  ^  E.  617. 
(tf)  4  r.  A.381. 


Mawby. 
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the  rejection  of  the  vote,  as  in  the  case  of  au  election  of       1854. 
members  of  Parliament?      Crompton  J.      Or  suppose       cxpana 
the  votes  tendered  and  rejected,  and  the  opposing  candi- 
date sworn  in:   might  not  his  acts  be  resisted,  or  an 
action  brought  for  what  he  may  do  ?] 

Lord  Campbell  C.  J.  I  do  not  undertake  to  say 
what  can  be  done  in  this  case :  but  clearly  we  cannot 
issue  a  mandamus.  That  goes  on  the  supposition  that 
what  has  been  done  is  void:  such  was  the  case  in  .Bear  v. 
The  Rector  §*c.  of  Birmingham  (a),  where  there  had  been 
riotous  proceedings,  and  the  Court  held  the  supposed 
election  merely  void 

CoLERiDOE  J.  I  agree  that  this  is  a  safe  grodnd  of 
decision  in  this  case :  the  election  is  not  shewn  to  be 
void.  It  does  not  appear  that  the  result  would  have 
been  altered  by  the  admission  of  the  votes.  Mr.  Ltish 
was  compelled  to  contend  that  the  rejection  of  a  single 
vote  would  authorize  a  mandamus. 

Eble  J.  concurred. 

CROBfPTON  J.  It  is  clear  that  the  mere  rejection  of 
votes  furnishes  no  ground  for  our  interfering  by  manda- 
mus, where  it  does  not  appear  that  the  election  has  been 
vitiated. 

Rule  refused. 

(a)  1  A,fy  B.  254. 


VOL.  in.  3  a  b.  &  b. 
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1854. 


Catherine  Daksey  against  Elizabeth  Frances 
Richardson. 

Wberearule  TN  this  case,  the  defendant  at  the  trial  had  a  verdict. 
drops, on ac-  A  rule  Misi  for  a  new  trial  was  granted;  but,  the 

Court  being  Court  being  equally  divided,  no  order  was  made;  and, 
XSltn^*  in  last  Hilary  Term,  the  rule  dropped  (a).  On  taxation, 
cosuofthe       ^he  Master  refused  to  allow  the  defendant  the  costs  of 

rule  are  to  be 

allowed  to        the  rule  for  a  new  trial.     Mauk  J.,  at  Chambers,  made 

either  party. 

an  order  that  he  should  review  his  taxation. 


PearsoHf  in  last  Easter  Term,  obtained  a  rule  Nisi  to 
set  aside  the  order  of  Mauk  J.  He  referred  to  Chilton 
V.  London  and  Croydon  Railway  Company  (A). 

(a)  See  Bantey  ▼.  RiehardMtm^  ante,  p.  144. 

(h)  In  the  Exchequer,  Trinity  Term,  1848  (not  reported).  From 
eounsers  brief  used  in  that  cause  it  appears  that  the  plaintiff  had  obtained 
a  verdict ;  a  rule  Nisi  for  a  new  trial  had  been  granted ;  and,  the  Court  of 
Exchequer  being  equally  diyided,  no  order  was  made ;  and  the  rule  dropped. 
The  Master  having  taxed  the  plaintiff^s  costs,  the  defendants  took  out  a 
summons  to  review  the  taxation,  amongst  other  reasons,  because  '*the 
Master  had  erroneously  decided  that  the  plaintiff  was  entitled  to  the  coiti 
of  appearing  upon  and  shewing  cause  against  the  rule  Nisi  for  a  new  trial, 
inasmuch  as  that,  by  reason  of  the  Judges  of  this  Honourable  Court  being 
equally  divided  in  opinion  as  to  whether  the  said  rule  should  be  made 
absolute,  such  rule  had  been  dropped.*' 

Parke  B.  made  an  order,  upon  this  summons,  that  the  Master  should 
review  his  taxation,  on  this  ground  as  well  as  others. 

Sir  F,  Thenger  moved  to  rescind  the  order  of  ParJu  B. :  but  the  Court 
refused  a  rule. 

Sir  J*.  TKuigw  took  nothing  by  his  motion. 
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Lusky  in  the  same  Term,  May  10th  (a),  shewed  cause.        18.34. 
The  geueral  rule  is  that  the  successful  party  is  entitled   "Hdansby^ 
to  co8t&     [Lord  Campbell  C.  J.     That  is  true ;  and  in   j^jchardbok. 
the  House  of  Lords,  when  the  Lords  are  equally  divided, 
the  respondent  is  successful ;  for  a  decision  in  his  favour 
is  made  on  the  principle  Semper  praesumitur  pro  negante. 
But,  when  this  Court  is  equally  divided  on  a  rule,  there 
is  no  decbion,  and  no  successful  party.] 

Pearson,  in  support  of  his  rule,  relied  on  Chilton  v. 
London  and  Croydon  Railway  Company  (4).  [Lord 
Campbell  C.  J.  As  the  question  affects  all  the  Courts, 
we  will  take  time  to  consider.] 

Cur,  adv.  vuU. 

Lord  Campbell  C.  J.,  in  this  Term  {May  29th), 
delivered  judgment  This  rule  must  be  absolute.  The 
Court  being  equally  divided  in  opinion,  there  was  no 
decision  on  the  rule,  and  no  successful  party ;  and  these 
costs  were  properly  disallowed.  Chilton  v.  London  and 
Croydon  Railway  Company  {b)  is  precisely  in  point 

Rule  absolute. 

(a)  Before  Lord  CampbeU  C.  J.,  Wightmam,  Erk  and  CrompUm  Js. 
{h)  Ante,  note  (6)  p.  722. 
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Atonday, 
May  29tb. 


Matthew  Taylor  against  Robert  William 
MiLNES  Neseibld,  Esq. 


Plaintiff  de. 
dared  against 
defendant  for 
maliciously 
and  without 
reasonable  or 
probable  cause 
issuing  a  war. 
rant  under  his 


^PHE  first  count  of  the  declaration  was  for  assault 
and  battery. 
The  second  count  charged  that  defendant,  on  3d 
November  1853,  maliciously,  and  without  reasonable 
or  probable  cause,  issued  a  warrant  under  his  hand 
and1)rorarin^'  and  seal,  for  the  apprehending  of  the  plaintiff,  and 
P^""*^*9  |>o  for  bringing  him  before  one  or  more  of  Her  Majesty's 
Not  Guilty,  by  justices  of  the  peace  for  the  county  of  Derby ^  to 
Vict.  c.  44.  answer  to  a  charge  of  assault,  falsely  alleged  to  have 
notice  of  action  been  made  by  the  plaintiff  upon  one  James  Dave: 
o/action,  SaT  ^^^^  ^^®  defendant  afterwards,  on  the  same  day,  mali- 
with'foroeand  ^lously   and    without    reasonable    or    probable    cause, 

arms,  caused 
plaintiff  to  be 
assaulted  and 
beaten,  appre- 
hended and 
imprisoned, 
without  rea^ 

probable  cause  reasonable  or  probable  cause,  procured  the  plaintiff  to 

mriice)!^'"^  ^  brought  before  G.  C.  C.  and  J.   P..  two  of  Her 

denceVas'that  Majesty's  justices  of  the  peace  for  the  county  of  Deriy, 

bei^nff*a^vutice  ^  ^^  examined  touching  the  said  charge:  whereupon 

^°h"^h-^'  the  plaintiff  was  committed  for  trial  at  Her  Majesty's 

jurisdiction, 
issued  a  war- 
rant under  which  plaintiff  was  apprehended ;  and  it  was  sooght  to  shew  that  this  was  done 
maliciously. 

Held:  not  a  good  notice  under  sect  9  of  sUt.  11  &  12  Vict,  e,  44.,  as  the  cause  of 
action  insisted  on  was  under  sect.  1 ,  but  the  notice  did  not  point  clearly  and  explicitly  to  snch 
a  cause  of  action,  but  rather  to  a  complaint  under  sect.  2,  for  acting  without  jurisdiction. 


and    without 

procured  the  plaintiff  to  be  arrested  by  his  body,  and 
to  be  imprisoned  and  kept  and  detained  in  prison  for 
a  long  space  of  time,  to  wit  &c.,  until  the  said  defendant 
afterwards,   to   wit   on   &c,   maliciously    and   without 


XVn.  VICTORIA.  725 

Court  of  Quarter  Sessions  for  the  county  of  Derby ^        1854. 
and  was  admitted  to  bail.     And  the  defendant  after-      Taylor 
wards,   to  wit  on   3d   January  1854,   at   the   Quarter     nebfield. 
Sessions  held  in  and  for  the  same  county  on  that  day, 
maliciously  and  without  reasonable  or  probable  cause, 
procured  a  bill  of  indictment  to  be  exhibited  against    * 
the  plaintiff  for  the  said  alleged  offence  of  the  plaintiff 
unto  the  jurors  of  the  grand  inquest  there,  and  which 
said  bill  of  indictment  was  then  there  returned  to  the 
said  justices  of  the  said  Quarter  Sessions,  by  the  said 
jurors.  Not  found :  and  the  said  prosecution  was,  before 
the  commencement  of  this  suit,  and  now  is,  ended  and 
determined     Damages  alleged  &c. 

Pleas.  1.  Not  guilty,  by  statute  (1 1  &  12  Vict  c.  44. 
s.  10.).    Issue  thereon. 

2  and  3,  to  the  first  count,  justifications;  on  which 
plaintiff  took  issue. 

On  the  trial,  before  Jervis  C.  J.,  at  the  last  Assizes 
for  Derbyshire,  the  case  for  the  plaintiff,  as  to  the 
second  count,  was  that  the  defendant  was  a  justice  of 
Derbyshire,  and  had  maliciously  issued  the  warrant 
complained  of  in  a  matter  wherein  he  had  jurisdiction; 
and  that,  on  this  warrant,  plaintiff  had  been  appre- 
hended. No  other  proof  was  given  of  the  interference 
of  the  defendant,  as  to  the  matter  in  the  second  count. 
The  plaintiff,  a  calendar  month  before  the  commence- 
ment of  the  action  (which  commencement  was  within 
six  calendar  months  of  the  act  complained  of),  had 
senred  the  defendant  with  the  following  notice  of 
action. 

"  R,  fV.  M.  Nes/ield,  Esquire,  acting  as  one  of  Her 
Majesty's  Justices  of  the  Peace  for  the  county  of 
Derby, ' 

"  Sir,   I   Matthew    Taylor,    of"   &c.,   "do    hereby,    . 
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1854.  according  to  the  form  of  the  statute  in  sach  case 
Taylor  made  and  provided,  give  you  notice  that  I  shall,  at 
NKsnELD.  ^^  ®^^°  *^^®^  ^®  expiration  of  one  calendar  month 
from  the  time  of  your  being  served  with  this  notice, 
cause  a  writ  of  summons  to  be  sued  out  of  Her 
Majesty's  Court  of  Queen's  Bench  at  Westminster^ 
against  you,  at  my  suit,  and  proceed  thereon  according 
to  law  :  For  that  you,  the  said  K  W.  M.  Ne^eld^ 
on  the  3d  day  of  November  last  past,  with  force  and 
arms,  caused  me  to  be  assaulted,  beaten  and  ill  treated 
by  one  James  Dave,  to  wit  at  BakeweU  aforesaid,  and 
also  then  caused  me  to  be  apprehended  and  seized 
and  laid  hold  of,  and  to  be  forced  and  compelled  to 
go  into,  through  and  along  divers  public  highways, 
streets  and  places,  to  a  certain  lockup  or  prison  at 
BakeweU  aforesaid,  and  to  be  unlawfully  imprisoned,  and 
kept  and  detained  in  prison,  in  a  certain  dark  and 
unwholesome  prison  or  place,  without  any  reasonable  oir 
probable  cause  whatsoever,  for  a  long  space  of  time,  to 
wit  for  the  space  of  one  night  and  a  day  then  next 
following,  contrary  to  the  law  and  custom  of  this  realm, 
and  against  the  will  of  me,  the  said  Matthew  Taylor. 
Whereby  I,  the  said  Matthew  Taylor,  was  then  not  only 
greatly  hurt  and  injured,  but  was  also  thereby  greatly 
exposed  and  injured  in  my  credit,  character  and  cir* 
cumstances.     Dated  this  6th  day  o^  January,  1854, 

«•  Yours  &C.,  Matthew  Tayhr,  of  &c. 
The  counsel  for  the  defendant  objected  that  this  notice 
was  insufficient.  The  Lord  Chief  Justice  considered 
the  objection  valid,  and  directed  the  jury  to  con6ne 
their  verdict  to  the  first  count.  Verdict  for  the 
plaintiff  on  the  first  count;  damages,  one  farthing: 
for  defendant  on  the  second. 

In   last  Easter  Term,  Macaulay,  on  behalf  of  the 
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platQtiff,  obtained  a  rule  Nisi  for  a  new  trial,  on  the        i854. 
ground  of  misdirection.  Taylor 


MeOor  and  G.  Hayes  now  shewed  cause.  The  notice  is 
insufiScient,  as  it  does  not  contain  the  word  ^'maliciously.** 
It  is  not  denied  that  the  justice  acted  within  his  jurisdic- 
tioA ;  and  by  sect  1  of  stat.  11  &  12  Vict  c.  44.  it  is  enacted 
that  in  such  case  the  action  '^  shall  be  an  action  on  the 
case  as  for  a  tort;  and  in  the  declaration  it  shall  be 
expressly  alleged  that  such  act  was  done  maUciously, 
and  without  reasonable  and  probable  cause:"  and,  if 
such  allegation  be  not  proved,  there  is  to  be  a  nonsuit 
or  verdict  for  the  defendant  Bv  sect  9,  "no  such 
action  shall  be  commenced  against  any  such  justice 
of  the  peace  until  one  calendar  month  at  least  after 
a  notice  in  writing  of  such  intended  action  shall  have 
been  delivered  to  him,  or  left  for  him  at  his  usual  place 
of  abode,  by  the  party  intending  to  commence  such 
action,  or  by  his  attorney  or  agent,  in  which  said  notice 
the  causes  of  action,  and  the  Court  in  which  the  same 
is  intended  to  be  brought,  shall  be  clearly  and  explicitly 
stated."  It  was  therefore  necessary  clearly  and  explicitly 
to  state  malice,  inasmuch  as  without  malice  there  was 
no  cause  of  action.  The  justice  is  entitled  to  know  the 
character  of  the  act  imputed  to  him.  In  Tawsey  v. 
White  (a)  an  action  was  brought  for  a  penalty  of  lOOh 
under  stat  3  &.  4.  o.  126.  a.  66.,  alleged  to  be  incurred 
by  the  defendant  having,  while  acting  as  trustee  of 
a  turnpike  road,  let  a  horse  and  cart  for  the  use  of 
the  road.  Sect  143  of  that  Act  provides  that  penalties 
exceeding  20/.  may  be  recovered  by  action  provided 
twenty  one   days'  notice  of   action  be   given.      The 

(a)  b  B.^a  126. 


Nesfislo. 
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1854.  penalty,  by  sect  65,  was  imposed  upon  any  party 
Taylor  letting  a  horse  &c  for  hire  **  for  the  use  of  any  tum- 
Nesfikld.  P^^^  ^^^  *^^  which  he  shall  actaas,  trustee ;"  the  notice 
stated  only  that,  ^^beinff  one  of  the  trustees,'*  defendant 
let  for  hire:  and  this  was  held  a  bad  notice.  Under 
Stat.  2i  G.  2.  c.  44.  «.  1.  a  notice  of  action  against 
a  justice  of  the  peace  is  insufficient,  unless  it  state  what 
the  writ  and  process  is  to  be ;  Laoelace  v.  Curry  (a)^ 
where  Strickland  v.  Ward  {b)  was  relied  on.  {Erie  J. 
I  read  this  notice  as  one  of  an  action  to  be  brought,  not 
under  sect  1  of  stat  11  &  12  Vict.  c.  44.,  but  under 
sect.  2,  in  the  nature  of  trespass,  for  acting  without  juris- 
diction.] It  is  not  necessary  now  to  consider  whether 
any  and  what  notice  was  necessary  on  the  6rst  count. 
[Lord  Campbell  C.  J.  Besides  the  omission  of  allega- 
tion of  malice,  it  is  not  stated  in  the  notice  that  the 
act  done  was  within  defendant's  jurisdiction.]  That  is 
another  objection:  the  notice  entirely  fails  to  inform 
the  defendant  what  it  is  with  which  he  is  chaiiged: 
he  is  not  even  told  that  the  complaint  is  founded  on  his 
issuing  a  warrant. 

Macaulay  and  J.  H.  Brewer^  contra.  The  notice 
fully  explains  the  injury  which  the  plaintiff  has  suffered 
from  the  defendant:  namely,  that  the  defendant  is  the 
party  through  whom  the  plaintiff  has  been  appre- 
hended, and  that  the  defendant  has  therein  acted 
without  reasonable  or  probable  cause.  That,  in  ordi- 
nary understanding,  shews  a  malicious  acting:  these 
notices  are  not  to  be  discussed  as  if  they  were  the  subject 
of  special  demurrers.  The  object  of  the  enactment  is, 
that  the  defendant  may  tender  amends,  which  he  can 

(a)  7  r.  R.  631.  (6)  7  T.  R,  631,  note  (c)  \  633,  note  (a). 
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do  when  he  is  fully  informed  of  the  nature  of  the        iS54. 
complaint:   and  he  knows  that,  under  sect  1,  malice      xaylob 
is  an  essential  ingredient  of  the  offence  described  in     jf^^ll^i^^. 
the  notice.     In   2  Cluity  an   Statutes,   2d  edit,  712 
note  (e),  it  is  said,  of  the  notice  under  stat.  24  G.  4.  c.  44. 
s.  1.,   **  It  is  quite  sufficient  if  it  calls  the  attention  of 
the  defendant  to  the  general  nature  of  the  injury,  and 
that  he  may  know  what  the  ground  of  complaint  is." 
Tawsey  v.  White  (a)  was  a  penal  action;   and  a  strict 
construction  was  therefore  adopted:   and  the  liability 
was  very  special ;  for  a  party  who  was  a  trustee,  but  did 
not  act,  would  not  be  liable. 

Lord  Campbrll  C.  J.  I  should  have  striven  to  sup- 
port this  notice  against  the  objection  that  the  word 
'<  maliciously"  is  not  inserted,  if  that  had  been  the 
only  objection.  But  it  appears  to  me  that  the  cause  of 
action  is  not  stated  in  the  notice.  Nothing  is  ^'  clearly 
and  explicitly  stated,"  shewing  a  complaint  under 
sect  1.  On  the  contrary,  the  notice  seems  to  me 
clearly  to  shew  a  compIaiDt  under  sect  2,  a  cause  of 
action,  sounding  in  trespass,  for  something  done  without 
or  in  excess  of  jurisdiction.  It  is  not  only  defective, 
but  it  uses  language  calculated  to  mislead  the  defendant. 
I  think,  therefore,  that  the  plaintiff  could  not  avail  him- 
self of  the  second  count. 

CoLERmae  J.  I  am  of  the  same  opinion.  The 
cause  of  action  is  to  be  *^  clearly  and  explicitly  stated." 
I  cannot  find  that  this  statement,  if  strictly  construed, 
is  clear  and  explicit,  inasmuch  as  it  omits  matters  made 
essential  by  sect.  1,  which  enacts  that  the  action  shall 

('.)  5  B.^  C.  125. 
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1854.  b®  in  the  case,  and  that  the  declaration  shall  express 
Xaylor  th®  *ct  to  be  done  maliciously  and  without  reasonable 
I^ESHELD.  *"^^  probable  cause.  I  should  be  sorry,  however,  to 
introduce  what  Mr.  Macaulay  characterizes  as  a  mode 
of  construing  notices  as  if  on  special  demurrer.  I  ask, 
therefore,  does  this  notice  shew,  I  do  not  say  the 
circumstances  of  the  case,  but  what  the  defendant  is 
sued  for?  The  question  is,  not  what  was  in  the  magi- 
strate's mind,  but  what  he  is  to  be  charged  with.  Now 
here  sects.  1  and  2  describe  different  causes  of  action : 
and  the  notice  is  so  framed  that  it  meets  sect  2,  but 
not  sect  1.  How  then  can  it  be  said  to  be  good  notice 
of  an  action  brought  under  sect  1  ?  We  must  follow 
the  Act,  and  hold  the  notice  to  be  insufficient 

Erlb  J.  I  also  think  that  this  notice  is  bad  for  not 
shewing  what  the  defendant  is  charged  with,  and  that 
the  act  charged  was  malicious.  If  the  act  of  a  magi- 
strate is  done  without  jurisdiction,  it  is  a  trespass;  if 
within  the  jurisdiction,  the  action  rests  upon  the  corrupt- 
ness of  motive ;  and,  to  establish  this,  the  act  must  be 
shewn  to  be  malicious.  If,  with  the  knowledge  which 
I  have  of  the  statute,  I  were  to  construe  this  notice*  I 
should  infer  that  it  was  of  an  action  under  sect  2. 

Crompton  J.  I  am  of  the  same  opinion.  I  think 
the  Chief  Justice  was  quite  right  in  holding  this  notice 
to  be  bad.  In  fact  it  was  very  likely  to  mislead :  the 
defendant  might  well  suppose  he  was  charged  with 
acting  without  jurisdiction ;  the  notice  certainly  would 
more  naturally  be  understood  to  charge  that,  than  an 
act  comprehended  under  the  first  section. 

Rule  discharged. 
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1854. 


Lane  and  others  against  Hoofer  and  another.     Monjuy, 

^  May  29th. 

nPHE  following  facts  appeared  on  affidavit 

That  the  Court  of  Exchequer  Chamber,  on  a  bill  Error  having 

of  exceptions,  having  ordered  a  venire  de  novo  in  this  {„  pviUment 

case  (a),  it  was  again  tried,  on  25th  May  1850,  before  Lord  ^^^  \l\^' 

Denman  C.  J. ;  when  the  defendants  tendered  a  bill  of  Exchequer 

iyQamDer  on  a 

exceptions,  and  a  verdict  was  found  for  the  plaintifis ;  ^"^  ^^^^^ 

and  judgment  was  entered  up  in  this  Court  for  the  Court,  under 
•^      ®  ^  sect  166  of 

plaintifis.     Error  upon  this  judgment  was  brought  by  The  Common 

defendants  in  the  Exchequer  Chamber ;  and  the  judg-  Act,  1862, 

ment  of  this  Court  was  there  affirmed  Masters  to 

« That,  on   the  17th   day  of  January,   1853,  such  jj^d/to  thT'* 

judgment  having  been  entered,  the  defendants  proceeded  |21diciaf  de^ 

to  error,  pursuant  to  The  Common  Law  Procedure  Act,  i^tmentof 

1852(6).     That  the  plaintifis'  case  and  appendix  was  Lords,  and 

r.  ,  ^         .        ^  ,      /      ,  1.  leaTcilwith 

thereupon  prepared  and  pnnted,  ready  for  delivery:  him,  taking  a 
but,  doubts  having  arisen  with  the  authorities  of  the  an  undertaking 
judicial  department  of  the  House  of  Lords,  as  to  whether  oTthe^ 


The  Common  Law  Procedure  Act  applied  to  proceed-  gjJjISabe de^ 
iiigs  in  the  High  Court  of  Parliament,  those  gentlemen  ^^ 
desifed  to  take  the  opinion  of  Lord  Campbell  thereon : 
and  some  considerable  time  was  consumed  in  so  doing. 
That,  Lord  Campbell  being  of  opinion  that  the  Act  did 
apply,  the  defendants'  attorney,  on  the  14th  day  of 
FAruary  last,  gave  the  plaintifis'  attorney  notice  that 

(a)  HooptT  ▼.  L<iM,  10  Q.  B,  546. 
(fr)  Stat.  15  &  16  net.  c.  76.  «.  148.,  {r«. 
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1854.       he  had  required  the  Masters  of  this  Honourable  Court 
Lane        ^o  produce  the  judgment  roll  in  the  Court  below  to  the 
HoopEB.      H'gh  Court  of  Parliament  on  Friday  the  17th  day  of 
February  last"    That  the  Masters  "had  sent  the  judg- 
ment roll  to  the  Parliamentary  Office  by  a  clerk,  to 
produce  it  to  the  proper  authorities  there ;  but  with  a 
positive  injunction  not  to  part  with  it :  but,  this  being 
considered  insufficient,  inasmuch  as  there  were  no  pro- 
ceedings in  this  cause  in  the  office  upon  which  they 
could  act,   they  declined   to   take   cognizance   of  the 
matter."    That  afterwards  one  of  the  Masters  stated 
**  that  they  had  come  to  the  resolution  not  to  part  with 
the  records  in  their  custody,  without  the  express  autho- 
rity of  the  (yourt."    That,  on  13th  March  last,  the  said 
Master  stated  that  he  had  written  to  Lord  Campbell; 
and  that  his  Lordship  had  replied  by  stating  that  he 
had  seen  Mr.  Labouchere  on  the  subject  of  his  letter, 
and   that   it  would   receive    immediate    consideration. 
That  the  matter  still  remained  in  the  same  state:  and 
that  both  plaintiffs  and  defendants  had  been  ready,  since 
the  said  14th  February^  to  proceed  with  the  hearing  in 
the  House  of  Lords. 

Dowdeswell  now,  on  the  part  of  the  plaintifis,  moved, 
upon  these  facts,  that  the  officers  of  this  Court  should 
be  authorized  to  leave  the  record  with  the  clerk  of  the 
House  of  Lords,  or  that  such  other  mode  might  be 
adopted  as  this  Court  should  think  fit.  [Lord  Campbell 
C.  J.  Formerly  the  record  used  to  be  taken  up  to  the 
House  of  Lords.]  Yes ;  and  it  was  accompanied  by  a 
transcript;  and  then  the  record  and  transcript  were 
compared ;  and  the  transcript  was  left,  and  the  record 
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brought  back.     Now,  by  sect  148  of  The  Common       1854, 
Law  Procedure  Act,  1 852,  the  writ  of  error  is  abolished ;        Lank 
and,  by  sect  155,  ''the  judgment  roll  shall,  without  any      Hoopbb. 
writ  or  return,  be  brought  by  the  Master  into  the  Court 
of  Error,**  and,  "  if  the  proceedings  in  error  be  before 
the  High  Court  of  Parliament,  then  before  the  High 
Court  of  Parliament,  before  or  at  the  time  of  its  sitting," 
[Lord  Campbell  C.  J.     The  officers  of  this  Court  had  a 
prudent  care  of  our  record :  the  clerk  of  the  House  of 
Lords  spoke  to  me  on  the  subject,  and  said  that  our 
record  should  be  taken  care  o£     It  must  come  back  to 
us:  but,  in  the  meanwhile,  I  think  we  may  authorize 
our  officer  to  leave  it  with  the  clerk  of  the  House  of 
Lords.] 

Per  Curiam  (a). 

Ordered :  '<  That  the  Masters  of  this  Court  do  pro* 
duce,  and  leave  with  the  clerk  of  the  judicial  department 
of  the  House  of  Lords,  the  judgment  roll  in  this  cause ; 
the  said  Masters  taking  a  receipt  for  the  same,  and  also 
an  undertaking  for  the  return  thereof  when  the  case  is 
decided," 

(a)  Lord  CamfhtU  C  J.,  CoUndge^  ErU  and  CnmpUm  Ji. 
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1854. 


M(mday,  The  QuEEN  against  Stubge. 

Afay'29th. 

On  the  trial  of  nHHE  indictmcDt  cbaiged  that  defendant,  on  &c.,  at  the 
chaSTe"^  parish  of  NorOifleet,  in  Kent,  « in  and  upon  a  certain 

Swtruc\ing'a  highway  there,  being  a  common  and  ancient  public  foot- 
[r7rom!J^to  ^*y»  leading,  from  out  of  the  turnpike  road  between 
c.,  it  appeared  j)artford  in  the  said  county  and  Oravesend  in  the  said 

that  there  waa  ^  J 

a  way  leading  county,  towards,  unto  and  over  and  along  a  part  of  the 

but  that  it     '  shore  of  the  river  TTiames  called  the  Hard,  in  the  said 

an  intermediate  parish  of  Northfieet,  and,  over  and  along  a  certain  other 

Sat  the  way  P^^  of  the  Said  parish  of  NorthJUet,  towards,  unto  and 

w!J  from'lJf^  into  the  town  of  Gravesend  in  the  said  county,  used  for 

foofwa*'*on*  *^*'  ^^®  ^^^^  subjects  of  our  Lady  the  Queen  to  go, 

Th™  ^  *°  ^'  ^t""^»  P*^  ^^^  repass,  on  foot,  every  year,  and  at  all 

tion  was  be-  times  of  the  year,  at  their  free  will  and  pleasure,  unlaw- 

twecnJ^.andC 

Held  that,  fuUy  and  injuriously  did  dig"  pits  and  holes,  and  erect 

iTbrirmis.  posts  and  nuls,  and  deposit  large  quantities  of  stones  &c., 

tbe^inSictment  <^^  continue,  and  still  doth  continue,  &c.,  "  in  and  upon 

8taf!*i'4"&^i5  ^^^  ^^  common  public  footway ;  whereby  the  sud  com- 

r^'  he^'  °*®^  public  footway,"  on  &c.,  was  and  still  is  obstructed 

amended  at  &e.,  80  that  the  liege  subjects  could  not,  on  &c.,  "  go, 

the  trial,  by  «?  ^r 

sabstitnting  a    retum,  pass  and  repass,  in,  through,  along  and  over  the 

description  of  j      -n 

the  way  as  a      said  footway,  as  they  were  before  used"  &c.,  and  still 
ing  from  B,      &c. :  to  the  damage  of  all  the  liege  subjects  "  going, 
returning,  passing  and  repassing  over  and  along  the  said 
footway"  &c 

Plea:  Not  guilty.     Issue  thereon. 
On  the  trial,  before  Parke  B.,  at  the  lastiST^nf  Assizes, 
it  appeared  that  the  highway  in  question  led,  as  described 


toC. 
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in  the  indictment,  from  the  turnpike  road  between  1854. 
Dartford  and  Gravesend  into  the  town  of  Gravesend.  The  Qoekn 
Between  these  termini,  it  passed  over  a  hill  called  Orme  srviiGs. 
House  mU;  and  it  appeared  that,  from  the  said  turnpike 
road  to  the  top  of  Orme  House  Hill,  the  highway  in 
question  was  a  carriage  way ;  but  from  thence  to  the 
town  of  Gravesend  it  was  a  footway.  The  alleged 
obstruction  was  on  the  part  between  Orme  House  HiU 
and  the  town  of  Gravesend,  It  was  objected,  on  the 
authority  of  Rex  v.  St  WeonarcCs  (a),  that  this  was  a 
misdescription.  It  was  contended,  in  answer,  that,  if  the 
carriage  way  was  also  a  footway,  there  was  no  misdes- 
cription; and,  further,  that  the  misdescription,  if  there 
was  one,  was  amendable  under  stat.  14  &  15  Vict  c.  100. 
«•  1.,  and  that  there  should  be  substituted  a  description 
of  a  footway  running  from  Orme  House  HiU  to  Gravesend. 
The  learned  Judge  proposed  to  direct  a  verdict  for  the 
defendants  on  this  objection,  if  it  should  become  neces- 
sary, reserving  leave  to  move  to  enter  a  verdict  for  the 
Crown,  if  it  should  be  considered  by  the  Court  either 
that  there  was  no  misdescription,  or  that  it  was  amend- 
able ;  to  which  the  counsel  on  both  sides  acceded.  The 
case  was  then  left  to  the  jury  on  the  merits;  and 
they  found  for  the  Crown.  His  Lordship  then  directed 
that  the  verdict  should  be  entered  for  the  defendants. 

In  last  Easter  Term,  M.  Chambers  obtained  a  rule 
Nisi  for  entering  a  verdict  for  the  Crown,  and  for  making 
the  amendment. 

BramxoeU  and  Lush  now  shewed  cause.  The  question 
as  to  the  amendment  is.  Whether  this  is  a  variance  in  an 

(a)  6  C.  ft-  p.  682. 


T. 

Stdrgb. 
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1854.  indictment^  <<  in  the  name  or  description  of  any  matter 
The  Queen  ®'  thing  whatsoever  therein  named  or  described,"  within 
the  meaning  of  stat.  14  &  15  Vict  c.  100.  8.  1.  The 
words  of  the  section  are,  no  doubt,  very  general ;  but 
they  must  be  construed  together  with  the  preceding 
words  of  the  same  section ;  and  these  relate  to  names  of 
persons  or  things,  and  not  to  a  description  referring  the 
subject  matter  to  a  class  to  which  it  does  not  belong. 
This  is  not  a  misdescription  of  a  given  thing,  but  a 
naming  of  one  thing  instead  of  another.  It  must  be 
admitted  that  the  defendants  were  not  prejudiced  in 
their  defence  by  the  misdescription. 

W,  Rose,  contra,  was  not  called  on. 

Lord  Cabipbell  C.  J.  This  appears  to  me  to  be  ttie 
very  sort  of  case  for  which  the  Legislature  meant  to 
provide.  It  is  a  variance  in  the  description  **  not  material 
to  the  merits  of  the  case;"  and  ''the  defendant  cannot 
be  prejudiced "  by  the  amendment  "  in  his  defence  on 
such  merits." 

CoLBBiDGB  and  Erlb  Js.(a)  concurred. 

Rule  absolute. 

(a)  CrompUm  J.  had  left  the  Court 
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William  Westbrook  against  Sarah  Blythe.    ^^^^i,. 
nPHE  following  case  was  atated  for  the  opinion  of  this  Ejectment 

Court  Middlesex, 

.    .  On  a  CAM 

This  is  an  action  of  ejectment,  brought  to  recover  the  lUted  it  ap- 
possession  of  certain  houses  and  land  at  Tottenham^  in  QngposMMed 
the  county  of  Middlesex^  of  which  one  Charles  Ansell  Qjoety  nine 
was  seized  in  fee.    The  premises  sought  to  be  recovered  fandi,a>nTeTed 
were  demised  by  the  said  Charles  AnselL  by  two  inden-  *^*2  *!!?!: 

J  'J  mortgage  to 

tures  of  lease,  respectively  dated  the  12th  day  of  March  ^^^^^j^ 
1852,  to  John  Bennington  Blythe^  to  hold  the  same  to  1852.    The 

,  .  mortgage  wai 

him,  his  executors,  administrators  and  assigns,  for  ninety  registered  in 

n  i«-.ii  i*  r         ,«-,  1  Middlaex  on 

mne  years,  from  the  24 tb  day  of  June  1851,  at  the  rent  2Bth  Jum. 

therein  named.     These  deeds  were  duly  registered  in  6thXii«i852, 

Middlesex,  on  the  hih  day  of  March  1852.    By  indenture  Jj^tnt^in 

of  mortgage  dated  the  8th  day  of  May  1852,  after  reciting  S^nS'tSdntt 

the  above  leases,  the  said  John  Bennington  Blythe  bar-  •^-  ^  *® 

gained,  sold,  assigned  and  set  over  unto  WiUiam  West"  judment  was 
...  .  regwtered  in 

hrook^  the  plaintiff,  all  and  singular  the  ground,  messuages  the  Common 

and  premises  comprised  in  the  said  indentures  of  lease,  never  wai 

to  hold  the  same  unto  the  said  WiUiam  Westbrook,  his  ^^iiewx. 

executors,  administrators  and  assigns,  for  the  then  resi-  ^,^^^1^2^ 

an  elegit 
iasaed ;  and  the  lands  were  delivered  to  defendant 

Held :  that  the  judgment  was  a  charge  on  lands  in  general,  under  stat  1  &  2  Vict.  e.  1 10. 
9. 13.,  from  the  time  it  was  registered  in  the  Common  Pleas,  hut  that,  hy  stat  2  &  3  Vict.  ell. 
s.  5.,  it  had  no  further  effect  against  a  honk  fide  purchaser,  for  value  and  without  notice,  than 
a  docketted  judgment  before  stat.  1  &  2  Viet  e.  1 10.  That  a  docketted  judgment  would  not, 
before  that  Act,  have  bound  a  term  for  years  until  execution ;  and  consequently  that  the 
plaintiff,  being  a  bonft  fide  purchaser  of  this  term  of  yesn  before  the  execution,  was  entitled 
to  the  lands  as  against  the  defendant,  the  judgment  creditor. 

Held  also  that,  these  lands  being  in  Middlesex,  the  judgment,  though  registered  in  the 
Common  Pleas,  did  not  bind  the  lands  till  a  memorial  was  registered  in  Middlesex  under 
sUt  7  Amn,  e.  20.  s.  18. 

For  both  reasons  plaintiff  had  judgment 

VOL.  ni.  3  b  fi.  &  s. 
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1854.  ^"^  of  (he  several  terms  granted  by  the  said  two  leases, 
Webtbrook  s^^j^ct  to  a  proviso  for  redemption  on  payment  of  the 
Blythb  ®"™  ^^  7001^  and  interest,  on  the  8lh  day  of  November 
then  next  By  indenture,  dated  the  18th  day  of  June 
1852,  and  made  between  the  said  John  Bennington 
Blythe  of  the  one  part,  and  the  said  WtlUam  fFestbrook, 
the  plaintiff,  of  the  other  part,  after  reciting  the  above 
stated  mortgage  of  the  8th  day  of  May  1852,  the  said 
John  Bennington  Bfythe,  in  consideration  of  1002.  ad- 
vanced to  him  by  the  said  William  Westbrook^  covenanted 
that  the  said  land,  houses  and  premises  should  stand 
charged  with  the  further  sum  of  1007.  and  interest,  in 
addition  to  the  said  sum  of  700Z.  The  last  two  deeds 
were  both  executed  on  the  19th  day  oiJune  1852,  and 
registered  in  Middlesex  on  the  28th  day  of  June  1852. 
•  The  said  sum  of  7007.  was  advanced  by  the  said  WHJiam 
Wesibroohi  the  plaintiff,  to  the  said  John  Bennington 
Blythe,  prior  to  the  8th  day  of  May  1852 ;  and  the  said 
sum  of  lOOZ.  was  paid  to  the  said  John  Bennington 
Bfythe  on  the  19th  of  June  1852. 

The  defendant  Sarah  Blgthe  obtained  a  judgment  in 
the  Queen's  Bench  against  the  said  John  Bennington 
Bfythe  for  867iL  2#.,  on  the  5th  of  June  1852 ;  and,  on 
the  same  day,  the  said  judgment  was  registered  in  the 
Common  Pleas  office  for  registering  judgments.  The 
said  judgment  has  never  been  registered  in  the  Atiddkeex 
registry.  On  the  8th  of  September  1852  an  elegit  was 
issued  on  the  sud  judgment ;  and  the  same  was  executed 
and  returned  by  the  sheriff  of  Middlesex  on  the  20th 
day  of  the  same  month.  The  two  sums  of  IQOL  and 
IQOl  remained  due  to  the  plaintiff  WUKam  fFesOrook 
on  the  security  of  the  said  two  indentures  of  mortgage 
and  further  charge. 
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The  qaestion  for  the  opinion  of  the  Court  is,  Whether,        1854. 
upon  the  ftcts  stated  in  this  case,  the  plaintiff  or  the    wmmeook 
defendant  is  entitled  to  the  premises?     If  the  Court      blytob. 
should   be  of  opinion    that   the  plaintiff  is,  then   the 
judgment  to  be  entered  for  the  plaintiff:  but,  if  the 
Court  should  be  of  opinion  that  the  plaintiff  is  not  so 
entitled,  the  judgment  to  be  entered  for  the  defendant 

The  cause  was  argued  in  last  Mtehaelmoi  Term  (a). 

Buii,  for  the  plaintiff.  The  judgment  has  never  been 
registered  under  stau  7  Ann.  c.  20.  #.  18. ;  and  therefore, 
unless  that  Act  is  repealed,  it  cannot  affect  lands  in 
Middlesex.  The  defendant  relies  on  stat.  1  &  2  Vict. 
e.  110.  #.  13.  That  enactment  is  modified  by  stat. 
2  &  3  VicL  c.  11.  #.  5.  and  by  stat.  3  &  4  Vict  c.  82. 
#.  2.  The  effect  of  those  statutes  on  judgments,  as  * 
affecting  lands  in  counties  at  large,  is  discussed  in 
Sugderie  Concise  and  Practical  View  of  the  Law  of 
Vendore  and  Purchasers^  383.  But  at  all  events  they 
do  not  repeal  the  Registration  Acts  in  Yorkshire  and 
Middlesex;  Johnson  v.  Holdsworth  {V). 

W.  H.  Watson,  contrL  Stat.  1  &  2  VtcL  e.  110. 
ss.  11.,  13.  causes  a  judgment  to  be  a  charge  on  all 
lands,  including  leaseholds.  Then  stat.  2  &  3  Vict, 
c.  11.  #.  5.  is  relied  on  by  the  other  side.  That  section 
provides  that  no  judgment,  although  registered,  shall 
have  more  effect  under  stat  1  &  2  Vict  c.  110.  against 
a  purchaser  without  notice  than  it  would  have  had  before 
that  Act,  if  duly  docketted.     The  intention  was  to  give 

(«)  On  Fridag,  NooemUr  11  ;  before  Lord  CampbtU  C.  J.,  Coleridge 
and  WigktHumJn. 
(h)  1  Sim.  N.  S.  106. 

3  B  2 
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1854.       purchasers  the  same  protection  which  they  had  before ; 
Westbrook    ^"*»  according  to  the  plaintiff's  construction,  this  pro- 
g  ^'  vision  revives  the  old  law,  and  half  the  freehold  is  to 

be  taken  as  under  an  old  docketted  judgment,  and  the 
leasehold  is  not  to  be  bound  at  all  till  execution ;  for 
before  stat.  1  &  2  Vict  c.  110.  it  was  not  bound  till  then. 
That  cannot  have  been  the  intention  of  the  L^islature. 
The  operation  of  stat  2  &  3  Vict.  c.  11.  *.  5.  is  to  give 
purchasers  without  notice  the  same  rights  to  equitable 
relief  which  they  had  before  stat  1  &  2  Vict  c.  110. 
Stat  1  &  2  Vict  c.  110.  is  general,  and  must  override 
the  Middlesex  Registration  Act 

Butt  was  heard  in  reply. 

Cur.  adv.  wtt 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court 

In  this  case,  the  plaintiff  Jfesibrook  claimed  to  be 
entitled  to  the  land?  in  question,  by  virtue  of  a  mort- 
gage of  two  terms,  for  ninety  nine  years  respectively, 
made  by  John  Blythe  on  the  19th  June  1852,  of  lands  in 
Middkiex^  which  mortgage  was  registerd  on  28tb  June 
1852. 

The  defendant,  Sarah  Blythe^  claimed  to  be  entided 
by  virtue  of  a  judgment  against  the  said  John  Blythe^ 
registered  in  Common  Pleas  on  5th  June  1852,  and  an 
elegit,  issued  thereon  on  the  5th  September  1852,  and 
contended  that  the  terms  were  made  liable  to  execution 
by  stat  1  &  2  Vict  c.  110.  «•  11.,  which  makes  it  lawful 
for  the  sheriff,  under  an  elegit,  to  take  all  such  lands  as 
the  person,  against  whom  the  execution  issued,  was 
I)0S8esscd  of  at  the  time  of  entering  up  judgment 
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This  jadgment  was  entered  up  on  the  5th  June  1852 :        1854. 
and,  at  that  time,  John  Blythe  was  possessed  of  these    wistbrook 
terms;  and  terms  are  lands  within  this  section.     There-       bi-J^hb, 
fore   this  defence  would  prevail,   unless  there  be   an 
answer.     And  the  plaintiff  has  two  answers;  both  of 
which  we  consider  valid. 

First,  he  contends  that,  as  he  was  a  purchaser  for  value, 
without  notice  of  the  judgment,  before  the  elegit  issued, 
the  registered  judgment  has  no  further  effect  on  the  land 
from  that  which  a  docketted  judgment  before  stat  1  &  2 
Vict.  c.  110.  would  have  had ;  and  for  this  he  relies  on 
Stat  2  &  3  Vict.  c.W.  s.  b.  Now  a  docketted  judgment, 
before  stat  1  &  2  Vict.  c.  110.,  did  not  bind  leasehold 
lands  until  an  elegit  was  awarded:  see  Sir  Gerrard 
Fleetwoods  Cast  (a),  Burden  v.  Kennedy  {b\  Sugden  On 
Vendors  and  Purchasers^  vol.  3,  p.  335,  6  (10th  ed.)  (c). 
Therefore  a  registered  judgment,  under  stat.  1  &  2  Vict 
c.  110.,  does  not  bind  them  against  a  purchaser  for  value, 
without  notice,  until  an  elegit  is  awarded.  The  words  of 
stat  2  &  3  Vict.  c.  11.  s.  5.  are  unlimited.  A  registered 
judgment  shall  not  **  bind  or  affect  any  lands,"  **  or  any 
interest  therein,  further  or  otherwise  or  more  extensively 
in  any  respect,"  than  a  former  docketted  judgment  would 
have  done.  If  leasehold  lands,  which  were  not  before 
affected  by  a  docketted  judgment,  were  to  be  affected 
by  a  registered  judgment,  it  seems  to  us  that  the  express 
words  of  the  statute  would  be  contradicted.  In  Sugden  On 
Vendors  and  Purchasers^  vol.  2.  p.  401  (10th  ed.)  {d)  it  is 
said  leasehold  estates  are  now  bound  in  like  manner  as 
freehold ;  but  that  is  said  in  reference  to  stat  1  &  2  VicL 
c.  110.,  and  not  to  stat  2  &  3  Vict.  c.  11.  5.  5.     This 

(a)  8  i?e|i.  171  a.  (h)  3  Atk.  739. 

(c)  P.  969.  ed.  II.  (rf)  P.  667.  ed.  1 1. 


T. 

Blythb. 
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1854.       answer  applies  equally  to  any  claim  of  the  defendant  on 
WxBTBRooi    ^^^  ground  of  the  judgment  operating  as  a  charge  by 
Stat.  1  &  2  Vict.  c.  110.  #.  13.,  the  plaintiflF  having  ac- 
quired the  legal  estate  before  the  elegit. 

For  his  second  answer,  he  relies  on  the  MiddlaeM  Re- 
gistration Act,  7  Aniu  c.  20.  9.  18.,  enacting  that  no 
judgment  shall  affect  or  bind  any  lands  in  MidiOesex,  bat 
only  from  the  time  that  a  memorial  of  such  judgment 
shall  be  entered  at  the  Register  OflBce.  Here  the  judg- 
ment was  not  entered  at  the  Register  Office  for  MidHuex. 
It  is  clear  that  such  a  leasehold  as  the  plaintiff's  is 
comprised  within  the  Act,  as  the  only  leaseholds  ex- 
cepted are  by  sect.  17,  and  they  are  leases  at  rack  rent, 
and  leases  not  exceeding  twenty  one  years,  whereas  the 
present  lease  is  not  at  rack  rent,  and  does  exceed  twenty 
one  years.  It  was  contended  that  the  section  requiring 
registration  of  a  judgment  in  Middlesex  was  in  effect 
repealed  by  stat.  1  &  2  FicL  c.  110.  s.  13.,  enacting  that 
a  judgment  shall  chaige  the  land  from  the  time  of  re- 
gistration in  the  Common  Pleas,  as  if  a  charge  had  been 
executed  by  the  tenant.  But  we  think  the  two  statutes 
can  be  read  together,  and  carried  into  effect,  by  holding 
that  a  judgment  registered  in  the  Common  Pleas  will 
have  the  effect  of  a  charge  upon  land  in  Middlesex^  only 
from  the  time  that  the  judgment  has  been  also  registered 
in  the  r^istry  for  Middlesex. 

As  we  consider  each  of  these  answers  to  be  sufficient 
to  defeat  the  claim  of  the  defendant,  it  is  unnecessary  to 
inquire  fiirther  into  the  remedies  upon  the  charge  created 
by  the  judgment  under  stat  1  &  2  Vict.  c.  110.  i.  13. 
And  we  give  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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1854. 


Watts  and  wife  against  Pobteb. 

T^HE  following  abstract  of  the  pleadings  and  facts  in  ^^^  an  attorney, 

this  case  is  taken  from  the  judgment  of  Lord  ^.  to  invest 
Campbell  C.  J.,  before  whom  the  cause  was  tried  at  to  c.  on  an 
the  mstmmster  Sittings  after  last  Hilary  Term.  5^h°c.. 

"  The  declaiition  alleged  that  the  plaintiff  EUzabeih,  Si^"w7' 
while  sole,  paid  to  defendant,  as  a  solicitor,  3700/.,  to  ^^'^^^^j 
be  invested  at  interest,  on  good  security;  and  that  he,  landing  in 

^  ^  -^  '  the  names  of 

wrongfully,  advanced  the  money  to  one  Theodore  Williams  trustees  in 

trust  for  C» 
on  bad  security ;  whereby  it  became  lost  to  the  plaintiffs.  A,  neglected 

Pleas :  L  Not  guilty ;  2.  Denying  the  retainer.    At  the  to  tbe  trustees. 

trial,  it  was  proved  that  the  money  had  been  paid  to  the  creditSnS^c., 

defendant,  as  a  solicitor,  in  the  manner  alleged;  and  a  'o^^^^ 

clear  case  of  negligence  was  made  out  against  him.     On  ^***"^  \a^ 

the  10th  of  January^  1844,  he  advanced  2000i  of  the  «»<*«'  "?*• 

money  to  the  Rev,  Theodore  Williams^  on  an  agreement  c  no.  #.  14.» 

notice  of  which 

beanng  date  that  day,  and  signed  by  fVilliams,  purport-  was  given  to 
ing  to  be  between  him  and  the  plaintiff  j^/iza^/A  (then   c.  obtained' 
Elizabeth  Davii)y  which,  after  reciting  that  Joseph  WiU  |be  iuMlTent 
fianu,  by  his  will,  having  bequeathed  certain  annuities  broughfan 
and  made  other  pecuniary  bequests,  had  devised  and  ^*fo"™i"|* 
bequeathed  all  the  residue  of  his  estate,  real  and  per-  g«»ce^  on  ^ 

directed  the 
jury,  in  esti- 
mating tbe  damages,  to  consider  that,  as  no  notice  bad  been  given  to  C.*s  trustees  of  tbe 
charge  in  favour  of  ^. ,  the  subsequent  charge  created  by  tbe  Judge's  order  bad  priority  over  it. 

On  a  rule  for  a  new  trial : 

Held  by  Lord  CampbeS  C.  J.,  Wightman  J.  and  Crompton  J.  that  the  direction  wat 
correct,  and  that  the  judraent  creditor  had  tbe  same  rights  as  a  subsequent  incumbrancer 
without  n«>tice,  and  was,  therefore,  to  be  preferred  in  equity  to  A. 

BrUJ.  disseotiente,  and  holding  that  the  Judgment  creditor  bad  only  those  remedies 
which  affected  what,  at  the  time  of  the  charging  order,  remained  the  property  of  tbe 
Judgment  debtor. 
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1854.  sonal,  to  trustees  for  the  benefit  of  his  brother,  the  Rev. 
Watts  Theodore  Williams,  and  that,  after  his  death,  the  trustees 
PoRTEB.  ®^'  apart  the  sum  of  5000/,,  which  was  standing  in  their 
names  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England,  to  provide  for  the  payment  of  the 
annuities,  declared  that  the  said  sum  of  5000iL,  so  stand- 
ing in  the  name  of  the  trustees,  to  which  Theodore 
IViUiams  would  be  entitled  on  the  death  of  the  annui- 
tants, should  be  charged  as  a  security  for  the  said  sum 
of  2000/.  and  interest  Subsequently,  lyr  an  undated 
memorandum  written  on  this  agreement,  which  Theodore 
Williams  signed,  he  further  charged  all  his  interest, 
under  his  brother's  will  as  residuary  legatee,  with  the 
further  sum  of  1700/.  advanced  to  him  on  behalf  of 
Elizabeth  Davis*  The  defendant  prepared  the  agree- 
ment and  memorandum,  but  never  gave  any  notice  of 
the  charge  to  the  trustees,  because,  as  he  said,  he  con- 
sidered it  was  only  a  temporary  loan.  On  the  3 1st 
May  1847,  James  Garden  and  Alexander  Urquhart  re- 
covered a  judgment  in  the  Court  of  Queen's  Bench 
against  Theodore  Williams,  for  8665JL ;  and,  on  the  27th 
May  1848,  at  their  instance,  an  order  was  granted  by 
my  brother  Wightman,  under  stat  1  &  2  Vict  c.  110* 
s*  14.,  charging  the  5000/.  standing  in  the  names  of  the 
trustees  wiih  the  judgment  debt.  This  order  was  regu- 
larly entered  on  the  books  of  the  Bank  of  England,  in 
which  the  stock  stood;  and  express  notice  was  given 
of  the  order  to  the  trustees.  The  judgment  remains 
wholly  unsatisfied.  And,  in  1853,  Tlteodore  Williams  was 
discharged  by  the  Insolvent  Debtors*  Court,  no  part  of 
the  370OJL  having  been  repaid,  no  interest  having  been 
paid  upon  it  for  some  years,  and  there  being  no  dividend 
for  his  creditors.     At  the  trial,  the  Judge  directed  the 
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jury,  in  estimating  the  damages,  to  consider  that,  as  no       1854. 
notice  had  been  given  to  the  trustees  of  the  charge  in       Watts 
favour  of  Elizabeth  Davis^  the  charge  created  by  the      pohtcb. 
Judge's  order  in  favour  of  the  judgment  creditors,  of 
which  notice  had  been  given  to  the  trustees,  would  have 
priority  over  it." 

In  last  Easter  Term  Bramwell  obtained  a  rule  Nisi 
for  a  new  trial,  on  the  ground  of  misdirection. 

In  the  same  Term  (a),  Matiisty  and  Hannen  shewed 
cause,  and  Bramwell  and  WUles  were  heard  in  support 
of  the  rule. 

The  ai^guments  are  so  fully  stated  in  the  judgments 
as  to  render  any  further  report  unnecessary. 

Cur.  adv,  vult 

There  being  a  difference  of  opinion,  the  following 
judgments  were,  in  this  Term  {June  12th),  delivered 
seriatim. 

Lord   Campbell   C.  J.,  after  stating  the  pleadings.        Lord 
and  the  facts,  as  antd  at  p.  743,  proceeded  as  follows.         jn^kLmj'! 

A  rule  was  granted  to  shew  cause  why  there  should    ^""^P^*^  ^* 
not  be  a  new  trial  for  misdirection  on  this  point.     But, 
after   much   deliberation,   ray   brother   fFiffhtmaus   my 
brother  Crompton  and  myself  are  of  opinion   that  the 
rule  should  be  discharged. 

Our  decision  turns  upon  the  construction  of  sect.  14 
of  Stat  1  &  2  Vict  c.  110.,  by  which  it  is  enacted:  '<  that 
if  any  person  against  whom  any  judgment  shall  have 

(a)  Afoy  10th,  before  Lord  Campbdi  C.  J.,  Wighiman,  Erh  tod 
CrompUm  Ju  The  case  wu  partly  heard  on  May  4th,  when  it  stood  orer, 
on  the  understanding  that  an  arrangement  might  be  made ;  bat,  this  not 
baring  taken  place,  the  argument  recommenced  entirely  on  May  10th. 
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1854.  ^®°  entered  up  in  any  of  Her  Majesty's  Superior 
Wi^T"  Courts  at  WettminMUr  shall  have  any  government  stock," 
P  ETBA.  ^^  **  standing  in  his  name  in  his  own  right,  or  in  the 
name  of  any  person  in  trust  for  him,  it  shall  be  lawful 
Campuu  c.  J.,  ^^^  *  Judge  of  one  of  the  Superior  Courts,  on  the  appli- 
^^^J '  ^^^^^^  ^^  ®°y  judgment  creditor,  to  order  that  such 
stock,"  &c.,  ''shall  stand  charged  with  the  payment  of  the 
amount  for  which  judgment  shall  have  been  so  recovered, 
and  interest  thereon,  and  such  order  shall  entitle  the 
judgment  creditor  to  all  such  remedies  as  he  would  have 
been  entitled  to  if  such  charge  bad  been  made  in  his 
fiivour  by  the  judgment  debtor;  provided  that  no  pro- 
ceedings shall  be  taken  to  have  the  benefit  of  such 
charge  until  after  the  expiration  of  six  calendar  months 
from  the  date  of  such  order.'*  By  the  order  the  stock 
is  to  stand  charged  with  the  payment  of  the  money 
recovered  by  the  judgment ;  and  it  is  to  have  the  same 
effect  as  if  such  chai^  had  been  made,  in  favour  of  the 
judgment  creditor,  by  the  judgment  debtor.  If,  at  the 
time  of  the  order,  a  chaige  had  been  given  on  the  fund 
by  the  judgment  debtor,  in  favour  of  the  judgment 
creditor,  the  judgment  creditor  having  no  notice  of  any 
previous  charge,  and  he  had  given  notice  of  his  charge 
to  the  trustees,  independently  of  the  statute,  it  would 
have  had  priority  over  the  previous  charge  created  in 
favour  of  Elizabeth  Dama^  of  which  no  notice  had  been 
given  to  them.  But,  by  the  statute,  the  Judge's  order  is 
to  be  a  charge  upon  the  stock  as  if  a  chaige  had  been 
given  by  an  instrument  which  the  debtor  had  himself 
signed ;  and  the  remedies  upon  it  are  the  same. 

A  charge  so  given  by  the  debtor  to  a  creditor,  without 
notice  of  any  previous  charge,  if  notice  of  it  be  served 
upon   the   trustees,  would  certainly  be  preferred  to  a 
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previous  equitable  charge  of  which  the  trustees  had  no 
notice.  It  is  the  notice,  only,  which  establishes  any 
privity  between  the  trustees  and  the  party  in  whose 
favour  the  charge  is  given :  by  such  notice,  only,  is  the 
security  completed :  when  it  is  given,  the  trustees 
become  trustees  for  the  party  in  whose  favour  it  is  given: 
and,  till  this  charge  is  satisfied,  they  can  apply  no  part 
of  the  fund  to  satisfy  the  demand  of  a  party  who  had 
obtained  a  prior  equitable  charge  of  which  they  had 
subsequent  notice. 

The  defendant  contends  that  the  statutable  proceed- 
ing, specified  by  sect.  14  of  the  Act,  is  of  the  same 
nature  as  an  execution,  allowing  the  debtor's  equitable 
interest  to  be  taken  to  satisfy  the  judgment;  and  that  it 
can  only  he  taken,  subject  to  any  prior  equitable  chai^ 
created,  although  that  charge  has  not  been  perfected  by 
notice  to  the  trustees.  But  we  think  that  this  would 
be  doing  violence  to  the  language  of  the  Legislature, 
which  puts  the  judgment  creditor,  who  has  obtained 
the  charging  order,  in  the  same  situation  as  if  he  had, 
at  that  moment,  obtained  an  instrument,  executed  by 
the  judgment  debtor,  creating  the  charge.  Having  given 
notice  of  it  to  the  trustees,  and  having  had  no  notice 
of  the  former  charge,  he  would,  under  these  circum- 
stances, before  the  statute  1  &  2  Vict.  c.  110.  passed, 
have  been  preferred  to  the  prior  incumbrancer.  This 
doctrine,  which  without  any  express  decision  upon  the 
subject  had  long  been  recognised,  was  at  last  solemnly 
established  in  the  two  cases  of  Dearie  v.  Hall  and 
Laoeridge  v.  Cooper  (a),  which  came  on  together  before 
Sir  Thomas  Fbimer,  Master  of  the  Rolls. 


1864. 


WATTf 
POETU. 

Lord 
ffightmam  J,, 


(a)  3  Aim.  1. 
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1854.  There  a  person  having  a  beneficial  interest  in  a  som 

Watts  ^^  money,  invested  in  the  names  of  trustees,  assigned 
PoBTKa,  '^  ^^^  valuable  consideration  to  A.,  but  no  notice  of 
the  assignment  was  given  to  the  trustees;  afterwards, 
Cnmpbea  C.  J.,  ^^^  ^^^  pcrsou  sold  his  interest  to  £.,  who,  without 
Cromj^«  j7  J^otice  of  any  prior  incumbrance,  paid  the  purchase 
money,  completed  the  purchase  and  gave  notice  to  the 
trustees :  Held  that  B.  had  a  better  equity  than  A.  to 
the  possession  of  the  fund,  and  that  the  assignment  to 
R,  though  posterior  in  date,  was  to  be  preferred  to 
the  assignment  to  A.  The  reason  of  the  decision 
(which  is  equally  applicable  to  the  case  at  bar)  is  thus 
luminously  expounded  by  the  learned  Judge  (a). 
'^  Where  a  contract,  respecting  property  in  the  hands 
of  other  persons,  who  have  a  legal  right  to  the  posses* 
sion,  is  made  behind  the  back  of  those  in  whom  the 
legal  interest  is  thus  vested,  it  is  necessary,  if  the  secu- 
rity is  intended  to  attach  on  the  thing  itself,  to  lay  hold 
of  that  thing  in  the  manner  in  which  its  nature  permits 
it  to  be  laid  hold  of — that  is,  by  giving  notice  of  the 
contract  to  those  in  whom  the  legal  interest  is.  By 
such  notice,  the  legal  holders  are  converted  into  trustees 
for  the  new  purchaser,  and  are  charged  with  responsi- 
bility towards  him ;  and  the  cestui  que  trust  is  deprived 
of  the  power  of  carrying  the  same  security  repeatedly 
into  the  market,  and  of  inducing  third  persons  to 
advance  money  upon  it,  under  the  erroneous  belief  that 
it  continues  to  belong  to  him  absolutely,  firee  from  in- 
cumbrance, and  that  the  trustees  are  still  trustees  for 
him,  and  for  no  one  else.  That  precaution  is  always 
taken  by  diligent  purchasers  and  incumbrancers :  if  it 

(a)  3  Ruu.  12. 
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18  not  taken,  there  is  neglect ;  and  it  is  fit  that  it  should        1854. 

be   understood,  that    the   solicitor,  who  conducts   the       wItts 

business  of  the  party  advancing  the  money,  is  respon-       pqetbb 

sible   for   that   neglect.*'     ''These  inconveniences   and 

mischiefs  are  the  natural  consequences  of  omitting  to  campbeaCJ., 

give  notice  to  trustees;  and  they  must  be  considered  as    ^/j^jj^j.*' 

foreseen  by  those  who,  in  transactions  of  that  kind,  omit 

to  give  notice ;  for  they  are  the  consequences  which,  in 

the  experience  of  mankind,  usually  follow  such  omissions. 

To  give  notice  is  a  matter  of  no  difficulty :  and  whenever 

persons,  treating  for  a  chose  in  action,  do  not  give 

notice  to  the  trustee  or  executor,  who  is  the  legal  holder 

of  the  fimd,  they  do  not  perfect  their  title ;  they  do  not 

do  all  that  is  necessary  in  order  to  make  the  thing 

belong  to  them  in  preference  to  all  other  persons."  This 

decision  was  a£5rmed,  upon  appeal,  by  Lord  Chancellor 

Lyndhurst^  who  entirely  approved  of  the  reasoning  of 

the  Master  of  the  Rolls,  and  added  (a):  ''  In  cases  like 

the  present,  the  act  of  giving  the  trustee  notice,  is,  in  a 

certain  degree,  taking  possession  of  the  fund :  it  is  going 

as  far  towards  equitable  possession  as  it  is  possible  to 

go;  for,  after  notice  given,   the   trustee  of  the  fund 

becomes  a  trustee  for  the  assignee  who  has  given  him 

notice." 

Such  being  the  rights  of  contending  incumbrancers 
independently  of  staU  1  &  2  Vict  c.  110.,  when  one  of 
them  is  a  judgment  creditor,  who  has  obtained  a  charg- 
ing order  under  that  statute,  his  rights  must  depend 
entirely  on  the  construction  of  the  statute;  and  this 
construction  must  be  the  same  in  a  court  of  law  and  in 
a  court  of  equity.     Every  tribunal,  administering  justice 

(a)  3  Amm.  58. 
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1854.  according  to  the  statute,  most  conrider  only  the  efiSect 
^^^^  intended  by  the  Legislature  to  be  given  to  the  charging 
Porte  <>i^er;  and  this  is  to  be  learned  from  the  language  in 
which  the  meaning  of  the  Legislature  is  expressed. 
Canape.  J ^  without  interpolating  something  not  to  be  found.  In 
^^Jj^  J-  the  14th  section,  it  gives,  in  the  most  unequivocal  terms, 
the  same  remedies  to  the  judgment  creditor,  who  has 
obtained  the  charging  order,  to  which  he  would  have 
been  entitled  **  if  such  chaige  had  been  made  in  his 
fiivour  by  the  judgment  debton"  The  defendant's 
counsel  contended  that  we  are  bound  to  understand  the 
word  ^'honestly"  to  be  implied,  and  that  the  charging 
order  is  only  to  have  the  effect  which  a  charge  of  the 
debtor  would  have  had,  if  made  honestly.  To  interpo- 
late the  word  honestly  would,  we  think,  be  a  qualificatioa 
of  the  enactment  wholly  unauthorized.  The  words, 
that  are  to  be  understood  as  implied  by  the  Legislature, 
we  think,  are  '^validly  and  effectually."  The  debtor 
could  not  validly  and  effectually  make  a  chaige,  to  have 
priority  over  an  antecedent  equitable  chaige  to  which 
the  incumbrancer  has  completed  his  title :  and  therefore 
the  charging  order  has  no  such  operation :  but,  the  first 
incumbrancer  not  having  completed  his  title  by  notice 
to  the  trustees,  the  debtor  might  make  a  chaige  to  a 
subsequent  incumbrancer,  which  in  point  of  law  would 
be  valid  and  effectual.  At  the  time  of  this  charging 
order,  the  stock  still  continued  to  stand  in  the  name  of 
the  trustees,  in  trust  for  Theodore  WUUami;  till  notice 
from  Elizabeth  DavUt  they  were  not  trustees  for  her; 
and,  immediately  after  notice  of  the  chaiging  order, 
they  became  trustees  for  the  judgment  creditor.  At  the 
expiration  of  six  months,  the  judgment  creditor  might 
have  proceeded  against  them  in  a  court  of  equity*     It  is 
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difficult  to  see  how,  after  such  a  proceeding*  EUzabeth       1354. 
Dam$  could  have  interveDed,  or  made  her  claim  avail-       ^^,^^^ — 
able.     It  is  not  contended  that  the  trustees  can  be      «  ^* 

PORTSS. 

liable  both  to  her  and  the  judgment  creditor. 

Our  construction  of  the  statute  throws  no  hardship  q„J^c.J 
whatever  upon  the-  person  who  obtains  the  first  equit-  ^J^^  j* 
able  charge;  for,  if  he  uses  due  diligence  and  gives 
immediate  notice  to  the  trustees,  his  title  is  complete 
and  absolutely  secure ;  and  he  has  nothing  to  apprehend 
firom  a  charging  order  afterwards  obtained  by  a  judgment 
creditor,  any  more  than  from  a  subsequent  equitable 
charge  voluntarily  created  by  the  debtor :  whereas  the 
contrary  construction  seems  to  have  a  tendency  to  en- 
courage laches  on  the  part  of  the  first  incumbrancer, 
and,  by  keeping  the  trustees  in  ignorance  of  charges 
created  on  the  fund,  to  enable  the  cestui  que  trust  to 
commit  frauds  on  subsequent  incumbrances.  The  first 
incumbrancer  may  suffer  (as  Elizabeth  Dams  does)  by 
the  negligence  of  a  solicitor  in  not  giving  notice  to  .the 
trustees:  but  for  this  the  law  gives  a  remedy  by  action 
agunst  the  solicitor,  in  which  damages  are  to  be  re- 
covered commensurate  to  the  loss  sustained.  The 
defendant's  counsel  mainly  relied  upon  the  great  case  of 
Whitwcrth  v.  Gaugain  (a),  which  was  decided  by  that 
very  eminent  Judge,  Vice  Chancellor  Wigram^  was 
affirmed  on  appeal  by  Lord  Chancellor  Cottenham^  and 
was  approved  of  by  Lord  St  Leonards  when  Lord 
Chancellor  of  Ireland.  To  the  authority  of  that  case 
we  implicitly  bow;  and  we  entirely  concur  in  the 
reasoning  on  which  the  decision  proceeded.     An  equit- 

(a)  1  PkHHpi'i  Ck,  R.  728,  afinning  the  judgment  of  Wiffram  V.  C. 
in  fThUworth  r.  Gaugain^  3  Hta^t,  416.  See  Whitworth  ▼.  Gangain,  Or,  if 
PA.  325. 
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1854.  ^bl®  mortgagee  of  lands,  who  has  completed  his  equitable 
^^^^  title,  is  to  be  preferred  to  a  creditor  of  the  mortgagor, 
who,  without  notice  of  the  equitable  mortgage,  has, 
subsequently  thereto,  recovered  judgment  against  the 
Canada  C,  J ^  mortgagor,  and  obtained  actual  possession  of  the  lands 
Vf^^  J."  ^y  ^"^  ^f  elegit.  There,  certain  bankers,  in  considera- 
tion of  an  existing  debt,  and  of  a  farther  advance  of 
money  to  a  customer,  obtained  from  him  a  deposit  of 
all  the  title  deeds  of  certain  freehold  and  copyhold  lands 
of  which  he  was  seised,  with  a  written  memorandum, 
signed  by  him,  regularly  charging  the  lands  with  (wy- 
ment  of  the  whole  debt  and  interests  Other  creditors 
subsequently  recovered  judgments  against  him,  and^ 
under  sect  13  of  stat.  1  &  2  Vict.  c.  110.,  sued  out 
elegits,  under  which  the  sheriff  delivered  to  them  the 
whole  of  the  lands.  The  bankers  having  filed  a  bill  in 
Chancery,  praying  that  they  might  be  declared  to  have 
an  equitable  mortgage  upon  the  lands,  and  to  be  entitled 
to  priority  over  the  elegits  and  judgments,  they  prevailed. 
But  why  ?  Because  they  would  have  been  preferred  to 
the  judgment  creditors,  if,  at  the  time  when  the  judg- 
ments were  recovered,  the  person  against  whom  the 
judgments  were  recovered  "had  by  writing  under  his 
hand  agreed  to  chaise"  the  lands  with  the  amount  of  the 
judgment  debts.  The  elegits  were  allowed  to  have  the 
same  operation,  and  no  more.  But  there  was  no  laches 
on  the  part  of  the  equitable  mortgagees:  and,  before  the 
judgments  were  recovered,  their  equitable  title  was 
perfect.  Wigram  V.  C.  considered  that  the  memo- 
randum, coupled  with  the  debt  and  the  deposit  of  the 
title  deeds  (a),  "  created  as  perfect  an  equitable  chaige 
as  intention  and  act  can  possibly  create;"  that,  fit>m  that 

00  3  Hmn,  424. 
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time,  the  mortgagor  became  trustee  for  the  mortgagees;  1854. 
and  that,  under  an  execution  against  him  on  judgments  Waits 
subsequently  obtained,  the  judgment  creditors  could  not  Pombb. 
take  for  their  own  benefit  that  which  was  in  truth  the 
property  of  the  cestui  que  trusts.  Lord  Cattenham^  in  ram/>6eflC.J., 
affirming  the  decree,  observed  that  (a)  "by  the  equit-  ^^^j.' 
able  mortgage  the  plaintiffs  acquired  a  special  lien  upon 
the  property ;"  and  that  they  had  as  strong  an  interest 
as  if  a  mortgage  had  been  executed.  Proceeding  on 
the  ground  that  the  title  of  the  equitable  mortgagees  was 
complete,  he  held  that  they  must  have  been  preferred 
to  the  judgment  creditors,  independently  of  the  statute ; 
and  that,  although  under  the  statute  the  judgments 
operated  as  a  chai]ge  upon  all  the  lands,  it  must  be  taken 
as  a  charge  subsequent  to  the  chaise  before  created  by 
the  equitable  mortgage.  Indeed  such  effect  is  given  to 
a  perfected  equitable  mortgage  that,  in  Casberdv.  Attorney 
General  {b\  it  was  allowed  to  prevail  against  an  extent 
at  the  suit  of  the  Crown.  But,  in  the  case  at  bar,  on 
account  of  the  gross  negligence  of  the  defendant,  the 
equitable  title  of  Elizabeth  Davis  had  not  been  completed 
before  the  charging  order,  and  notice  of  it  to  the  trustees. 
She  has  an  equity,  as  against  Theodore  WilHams^  the 
mortgagor;  but,  in  competition  with  the  judgment  credi- 
tors, who  have  a  charge  upon  the  fund  and  have  per- 
fected their  title  to  it,  her's  is  not  an  equal  equity :  she 
had  acquired  no  right,  legal  or  equitable,  in  the  property; 
and,  there  being  no  privity  between  her  and  the  trustees, 
she  could  only  proceed  against  TTieodore  fVUltams,  her 
debtor,  in  personam. 

(a)  1  PftiWpt'f  Ch,  JR.  729.  (6)  6  Price,  411. 
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1854.  In  our  researches  upon   this   important  subject,  wc 

Yf^T^^       have  found  two  recent  cases  which  were  not  cited  at  the 
p  ^'  bar,  but  which  are  well  entitled  to  our  deliberate  con- 

sideration before  we  pronounce  judgment. 
Cam^ttC.J.,  '^®  ^^^  ^  BrearcKff  v.  DorringUm  (a),  before 
Crom'ton  J*'  ^^^®  Chancellor  Knight  Bruce.  A  testator  left  real 
and  personal  property  to  trustees,  to  be  sold  and 
divided  among  children.  One  of  the  children,  by 
assignments  for  valuable  consideration,  created  charges 
on  his  portion  ;  and  notice  of  each  of  these  assign- 
ments was,  immediately  after  its  execution^  given  to 
the  trustees  of  the  wilL  A  judgment  was  recovered 
against  the  assignor.  A  sale  was  ordered  of  the  real 
estates ;  and  the  proceeds  were  vested  in  the  three  per 
cents. :  the  judgment  creditor  obtained  a  charging  order, 
under  stat,  1  &  2  Vict  c,  110.  s.  14.,  upon  the  share  of 
the  assignor.  The  question  then  arose,  Which  should  be 
preferred,  the  assignees  or  the  judgment  creditor? 
The  Vice  Chancellor  decided  (we  think  most  properly) 
in  favour  of  the  assignees.  They  had  perfected  their 
equitable  security  long  before  the  chai^ging  order;  and  a 
new  charge,  then  created  by  the  debtor,  could  not  have 
affected  their  securities.  If  the  parties  had  equal 
equities,  priority  of  date  was  to  determine  the  preference 
between  them. 

The  case  came  easactly  within  the  principle  of  Whit" 
worth  V.  Gaugain  (b).  But  the  Vice  Chancellor  is 
reported  to  have  said  obiter  (c) :  "  I  doubt  very  much 
whether^  the  judgment  creditor  'Ms  entitled  to  all  the 
same  rights  as  if  he  had  been  a  purchaser  by  particular 

(a)  ADeG.^  Sm,  122.         (6)  3  Hare,  416;   I  PhiUiptU  Ch.  R,  728. 
(c)  4  De  Gex^  Sm.  123. 
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contract  for  value.    He  is  not  in  this  situation."    He  claims        1854. 
under  stat.  1  &  2  Fict  c.  110.  s.  13.     '*  I  doubt  wliether       Watts 
this  provision  enables  him  to  obtain  more  than  his  debtor      pq^^ee 
had  at  the  time  fairly  to  dispose  of,     I  do  not,  however, 
think  it  necessary  to  decide  the  point."    Unfortunately  caw^^C.J,, 
the  very  learned  Judge  does  not  at  all  state  on  what  his    ^^^^'"J^^  j* / 
doubts  rested,  or  how  he  thought  that  this  construction 
could  be  put  upon  the  language  of  the  statute. 

A  still  later  case  is  Dunster  v.  Glengall  (a),  before 
the  Master  of  the  Bolls  in  Ireland.  His  Honor 
there  decided  that  an  equitable  mortgagee,  by  deposit 
of  railway  shares,  is  entitled  to  priority  over  a  prior 
judgment  creditor,  who,  subsequently  to  the  mortgage, 
has  obtained  an  order  charging  the  shares.  We  entirely 
concur  in  this  decision ;  but  we  cannot  concur  in  the 
reason  given  for  it  by  the  learned  Judge.  On  22d 
May  1848,  Dunster  recovered  a  judgment  against  Lord 
GkngaH  In  Easter  Term,  1849,  Sargeant  recovered  a 
judgment  against  him ;  and  Lord  Glengall  deposited  with 
Sargeant^  by  way  of  collateral  security,  the  certificates 
of  twenty  shares  which  he  held  in  the  Waterford  and 
Limerick  Raiboay  Company^  and,  at  the  same  time, 
signed  a  memorandum  by  which  he  declared  that  the 
shares  were  deposited  as  an  equitable  mortgage,  and 
that  be  charged  the  shares  with  the  sum  due  on  the 
judgment.  On  2d  June  1851,  an  order  was  granted, 
and  served  on  the  Railway  Company,  charging  the 
shares  with  the  sum  due  to  Dunster  on  his  judgment. 
It  did  not  appear  that  Sargeant  had  given  notice  to 
the  Company  of  his  security.  Nevertheless  there  seems 
no  doubt  that  Sargeant  was  entitled  to  priority.     No 

(a)  3  Inth  Chan.  Rep.  47. 

3  c  2 
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1854.  notice  to  the  Company  was  necessary  to  complete 
Watts  ^^^  security.  Notice  is  only  required  when  a  charge 
Porter.  ^®  ^^  ^®  created  by  way  of  equitable  mortgage  on  an 
equitable  interest^  and  where  there  are  trustees  in 
CampMl  C.  J.,  ^hom  the  legal  estate  is  vested.  The  shares  belonged 
^^»  J.*'  *^  ^^^  GlengaU;  and  the  Company  were  not  bound  to 
attend  to  any  equitable  assignment  he  might  make  of 
them,  or  any  incumbrance  he  might  create  upon  them. 
Here,  as  in  Whitworth  v.  Gaugain  (a),  the  equitable 
security  of  Sargeant  was  complete  by  the  deposit  and 
the  memorandum.  It  could  not  have  been  prejudiced 
by  a  subsequent  chaise  created  by  Lord  GlengaU,  of 
which  notice  was  given  to  the  Company ;  and  therefore 
it  could  not  be  prejudiced  by  the  subsequent  charging 
order.  Nevertheless  his  Honor,  the  Master  of  the  Rolls, 
is  reported  {b\  in  deciding  in  favor  of  Sargeant^  to  have 
considered  the  dovhts  of  Lord  Justice  Knight  Bruce 
as  a  deliberate  opinion  that  the  judgment  creditor,  who 
obtains  a  charging  order,  can  obtain  no  more  under  it 
"  than  his  debtor  liad  at  the  time  fairly  to  dispose  of;^ 
and  to  have  rested  his  decree  upon  that  opinion. 
After  citing  the  passage  from  the  judgment  in  BrearcUff 
V.  Dorrington  (c)  above  mentioned,  his  Honor  proceeds 
as  follows  :  *^  It  appears  to  me  that  the  opinion  thus 
expressed  by  Sir  Knight  Bruce  is  correct,  and  that 
Lord  Glengall  having,  by  the  letter  of  the  2d  February 
1851,  granted  an  equitable  charge  on  the  shares,  his 
judgment  creditor  did  not  obtain  by  the  chai^ging  order 
more  than  Lord  Glengall  had  at  the  time  fairly  to 
dispose  of     I  shall  therefore  affirm  the  Master's  order.^ 


(a)  3  Hart,  416;   1  PhiUipt'a  Ch.  R.  728.     (6)  3  Iri$h  Chan,  Btp.  56. 
(c;  4  Ve  Gtx  ^  Sm,  122. 
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According  to  this  doctrine,  we  ought  to  decide  in  1854. 
the  present  case  in  favour  of  the  defendant ;  for,  when  watts 
the  judgment  creditors  obtained  the  charging  order,  poI^er. 
Theodore  Williams  could  only  have  fairly  disposed  of 
his  interest  in  the  stock  standing  In  the  names  of  the  omv>te2/C.J., 
trustees,  subject  to  the  prior  charge  in  favour  o(  Elizabeth  ^J^  J' 
Davisy  although  he  might  have  created  effectually  a  valid 
charge  in  favour  of  a  subsequent  incumbrancer  who 
gave  notice  to  the  trustees.  But,  with  the  most  sincere 
respect  for  those  with  whom  we  differ,  we  are  bound  to 
say,  for  the  reasons  we  have  given,  that  this  doctrine 
does  not  appear  to  us  to  carry  into  effect  the  expressed 
intention  of  the  Legislature.  It  must  be  borne  in  mind 
that,  when  the  remedy  against  the  person  of  the 
debtor  was  greatly  abridged,  the  object  of  stat  I  &  2 
Vict  c.  110.  was,  not  only  to  make  the  judgment  attach 
on  property  not  before  bound  by  it,  but  also,  by  means 
of  an  order  to  be  obtained  from  the  Court,  or  a  judge, 
to  give  the  creditor  the  advantage  of  an  express  charge, 
attended  with  peculiar  incidents.  Among  these,  is  a 
delay  of  one  year  before  the  creditor  can  seek  to  obtain 
the  benefit  of  a  charge,  created  under  sect.  13,  and  of 
six  months  before  he  can  seek  to  obtain  the  benefit  of  a 
charge  created  under  sect  14.  Therefore  the  authorities 
collected  in  5  BacorCs  Abridgmenty  p^  662.  (a)  Mortgage 
(E)  3.,  to  which  we  were  referred,  and  the  rules  respect- 
ing what  may  be  taken  in  execution  under  a  judgment, 
and  the  respective  rights  of  judgment  creditors  without 
any  specific  chai]ge,  and  others  with  a  specific  charge, 
oi\  the  property  taken  in  execution,  cannot  govern  us. 
It  appears  to  us  that  the  Legislature  has  placed  the 
judgment  creditor,  who  has  obtained  the  charging  order, 
exactly  in  the  same  situation  as  if  the  debtor  had  at  that 
(o)  Ed.  7. 
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1854.  order  upon  stock  standing  in  the  name  of  a  trustee 
Watts  t^siti  it  would  have  upon  stock  standing  in  the  debtor's 
name. 

Also  the  charge,  intended  by  the  statute,  must  be 
taken  to  be  a  lawful  charge ;  for  it  is  not  to  be  supposed 
that  the  Legislature  intended  to  force  the  debtor  into 
the  situation  of  a  breaker  of  the  law.  Now,  if  the 
debtor  made  a  lawftil  charge  on  stock,  he  would 
either  specify  his  interest  therein  or  charge  it  subject 
to  outstanding  incumbrances.  The  compulsory  charge 
by  a  judgment  creditor  is  analogous  to  a  charge 
expressed  to  be  on  such  interest  as  the  debtor  might 
have;  and,  if  worded  in  that  way,  the  charge  would 
give  no  right,  beyond  what  the  debtor  had,  as  a 
charge  so  worded  seems  to  be  notice,  to  the  creditor 
taking  it,  to  inquire.  The  second  charge  would  not 
take  priority  over  the  first,  unless  the  debtor  charged,  as 
unincumbered,  that  which  was  incumbered;  if  he  did 
so,  he  would  clearly  violate  the  law,  so  far  as  to  be  liable 
to  an  action  of  tort  for  the  damage  arising  from  the 
false  representation.  If  he  asserted  expressly  that  it  was 
unincumbered,  and  obtained  the  advance  by  that  false- 
hood, he  would  be  indictable  for  a  false  pretence.  The 
judgment  creditor  therefore  would  not  be  entitled  to 
priority  over  the  first  mortgagee  if  the  charge  intended 
in  sect.  14  is  a  lawful  charge. 

Furthermore,  the  claim  to  take  the  stock  from  the  first 
mortgagee  is,  not  a  remedy  against  the  debtor,  for  he 
has  lost  the  stock  in  any  event,  but  a  remedy  against 
the  first  mortgagee ,  a  remedy  given  upon  the  general 
principle  for  deciding  which  of  two  innocent  claimants 
shall  suffer  by  the  fraud  of  a  third  party,  namely  he 
who    facilitated    the    fraud.     Such    is    the    doctrine  of 
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Loveridge  v.  Cooper  (a).  Now  a  judgment  creditor  is  1354. 
in  no  analogy  with  a  second  mortgagee  who  has  been  watm 
deceived  into  taking,  as  anincambered,  a  security  that 
was  incumbered.  The  judgment  creditor  has  trusted 
to  no  particular  security :  he  has  rights,  which  may  be 
made  to  charge  all  the  available  assets  of  the  debtor,  and, 
among  the  rest,  his  stock ;  but  he  has  advanced  nothing 
on  the  stock,  and  has  been  in  no  way  deceived  in  respect 
thereof:  and  the  judgment  debtor,  by  suffering  judgment, 
has  not  used  deception,  nor  been  guilty  of  any  fraud. 
The  reason  therefore,  for  giving  priority  to  a  second 
mortgagee  over  the  first,  wholly  fails  in  respect  of  a 
judgment  creditor. 

The  previous  sections  making  other  assets  available 
for  execution,  and  creating  a  charge  thereon,  by  regis- 
tering the  judgment,  are  in  pari  materia,  and  closely 
analogous  to  the  section  in  question ;  no  reason  can  be 
assigned  why  a  charge,  created  on  stock  by  sect.  14, 
should  be  a  charge  to  a  greater  extent,  or  entitling  to  any 
other  right  under  the  name  of  remedy,  than  the  charge 
on  interests  in  land  created  by  sect  13.  By  sect.  13  the 
registered  judgment  is  to  entitle  to  the  same  remedies 
as  if  the  debtor,  having  power  to  charge,  had  agreed  to 
charge.  There  the  charge  is  confined  to  the  power 
which  the  debtor  had,  and  does  not  extend  to  the  possi- 
bility of  interest  which  a  fraudulent  mortgagor  may  give 
rise  to  by  granting  a  second  mortgage  without  notice  of 
the  first,  in  which  case  no  interest  passes  from  the 
mortgagor.  The  authorities  support  this  view.  In 
Brearcliff  v.  Dorrington  {b)  Vice  Chancellor  Knight 
Bruce  expresses  an  opinion  that  sect.  13  enables  the 
debtor  to  charge  so  much,  only,  as  he  could  fairly  dispose 

(«)  3  Ruts,  1,  30.  (6)  A  DtG.^  Sm.  122. 
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1854.  of«  Dunster  v.  Glengall{a)  is  a  decision  accordingly 
~Wattb  ^y  ^^^  Master  of  the  Rolls  in  Ireland,  In  Johnson 
Porter.  ^'  H^ldsworth  {b)  Vice  Chancellor  Lord  Cramoorth^ 
speaking  of  sect  13,  says,  as  well  since  stat.  1  &  2  Vict. 
e.  110.  as  before,  a  judgment  is  an  equitable  lien  on  what 
could  be  taken  by  elegit ;  and  assets  equitably  mortgaged 
could  not  be  taken  by  elegit  In  Hawkins  y.  Gather^ 
cole  (c)  the  intention  of  the  Legislature,  in  1  &  2  VicL 
c.  110.9  is  said  to  have  been,  to  create  a  charge  in  all 
property  which  by  any  process  of  execution  could  be 
made  available  for  the  judgment  creditor ;  which 
indicates  the  same  limit  In  Whitworth  v.  Gaugain  (d) 
the  judgment  creditor  is  held  not  to  have  the  right  of  a 
purchaser  for  value  without  notice  as  against  a  former 
equitable  mortgagee.  In  Fury  v.  Smith  (e\  cited  in 
Sugden  On  Vendors  and  Purchasers^  3d  voL  p.  362. 
(10th  ed.)  (^),  it  was  held  that  the  judgment  creditor 
could  not  take  a  term,  by  elegit,  against  a  prior  mort- 
gage thereof,  by  an  unregistered  deed,  in  a  r^stered 
county.  In  Langton  v.  Horttm  (A)  the  distinction  is 
taken  that  an  equity,  imperfect  as  between  two  mort- 
gagees, may  be  perfect  as  between  mortgagor  and 
mortgagee;  and,  if  the  judgment  creditor  has  the 
rights  of  the  judgment  debtor,  an  equity  perfect 
against  the  debtor  is  perfect  against  the  judgment 
creditor.  Upon  this  review,  the  arguments  for  the 
negative  appear  to  me  to  preponderate.  And,  upon  the 
words  of  the  statute,  the  authorities,  and  the  reason  for 


(o)  3  Irith  Chan,  Rep,  47.  (6)  1  Sim,  N,  S.  106. 

(c)  1  Sim,  N.  S,  63,  74. 

{d)  1  PhiBip$*t  Ch,  R.  728;  3  Hare,  416. 

(e)  1  nud,  Sf  Bro,  Irith  Reports,  735. 

<^)  P.  978,  11th  cd.  (h)  1  Hare,  549. 
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the  law,  I  am  of  opinion,  that  a  judgment  creditor  with  1854. 
a  charging  order  on  stock  does  not  become  entitled  to  Watts 
it,  against  a  prior  mortgagee,  although  he  has  given  no  pokter. 
notice  of  his  mortgage  to  the  tnistee  of  the  stock.  If 
that  be  so,  the  direction  was  wrong,  and  the  rule  for  a 
new  trial  should  be  absolute. 

Rule  discharged. 


The  Queen  against  Saunders.  m^'^sx'^^* 

QIR  F.  Thesiger^  in  last  Term,  obtained  a  rule  calling  The  justices  of 
on  the  prosecutors  to  shew  cause  why  the  orders  or  m^^te^i^^'for 
resolutions  made  by  the  justices  of  the  County  Palatine  ^f^^Ht?/^^ 
of  Lancaster^  at  the   Court  of  annual  Session  of  the  f^Pf."*^.**" 

tending  the 
peace  on  30th  June  1853,  whereby  it  was  resolved  "that  gaol, hy which 

the  sum  of  53i  7*.  6d.,  part  of  an  order  of  two  magis-  expences  were 

.,  ,        .  ,        „  ,   ,.       .      to  be  certified 

trates,  paid  by  the  county  treasurer,  be  allowed  him  m  by  two  visiting 
his  accounts,**  should  not  be  quashed.  then  paid  by 

the  county 
treasurer. 
It  was  the  custom  to  allow  refreshments  at  the  Sessions,  and  other  meetings  on  county 
business,  held  at  the  Court  Hduse  in  the  gaol,  and  to  charffo  them  as  part  of  the  expences 
of  the  gaol.  A  public  inquiry,  not  connected  with  county  l)U8ine88,  was  held  at  the  Court 
House.  Refreshments  were  furnished  to  those  who  attended,  including  some  of  the  magis- 
trates and  their  friends  who  took  no  part  in  Ae  inquiry ;  the  two  ▼isiting  justices  directed 
them  to  be  paid  for  by  the  treasurer ;  which  was  done.  At  the  ensuing  annual  Sessions  in 
September,  tnis  payment  was  disallowed  in  the  treasurer's  accounts ;  and  the  accounts,  so 
altered,  were  transmitted  to  the  Home  Office,  under  stat.  15  &  16  Viet  e.  81.  s,  50. 
Subseauently,  at  an  adjourned  annual  Sessions  in  the  ensuing  year,  this  disallowance  was 
rescinded,  and  the  payment  allowed.  There  was  a  standing  order  at  Sessions  that  notice 
should  be  given  before  any  motion  was  made  for  altering  or  rescinding  any  resolution  of 
the  Court ;  but  no  notice  had  been  given  on  this  occasion. 

The  orders  of  Sessions  hamg  been  brought  up  by  certiorari,  and  a  nde  granted  to  quash 
so  much  as  allowed  this  payment : 

Held :  that  the  Sessions  had  no  power  to  allow  a  sum  already  disallowed  at  a  former 
Sessions :  that  the  payment  of  the  expences  of  what  was  not  connected  with  county  business 
was  illegal ;  and  that  the  former  Sessions  were  bound  to  disallow  it :  and  that  the  direction 
of  the  visiting  justices  was  not  a  judicial  order  which  the  treasurer  was  bound  to  obey. 
And  the  rule  was  made  abeolute  to  quash  so  much  of  the  order  as  was  complained  of. 

Held,  also,  that  it  was  not  necessary  to  include  the  direction  of  the  visiting  justices  in 
the  return  to  the  certiorari. 


V. 

Saunders. 
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1854.  The   order  had  been  brought   up  by  certiorari,  on 

The  Queen  ^^^  affidavit  of  W.  A.  F.  Saunders  Esq.,  a  justice  of 
the  County  Palatine,  from  which  the  following  facts 
appeared. 

In  November  1851,  an  inquiry  was  instituted  by  the 
Earl  of  Carlisle,  then  Chancellor  of  the  Duchy  of  Lan- 
caster ^  into  the  conduct  of  William  Ramshay  Esq.,  judge 
of  the  county  court  of  Z^Tico^Atre  holden  si  Lioerpool (a}. 
The  inquiry  was  conducted  at  Preston  in  Lancashire. 
The  visiting  justices  of  the  House  of  Correction  at 
Preston  made  an  order,  granting  the  use  of  the  Sessions 
Court  House  at  Preston  for  the  purposes  of  the  inquiry. 
By  the  proceedings  great  numbers  of  persons  were 
attracted  to  the  Court,  including  several  justices  of  the 
county,  their  families  and  friends.  The  inquiry  con- 
tinned  several  days :  and,  at  the  instance  of  some  of 
the  justices  who  attended  the  Court,  wine  and  other 
refreshments  were  supplied  to  them  and  their  families, 
and  other  persons  present.  The  amount,  which  was 
53t  7*.  6£f.,  was  paid  by  the  county  treasurer  out  of  the 
county  rates,  under  an  order  of  two  visiting  justices  of 
the  House  of  Correction  at  Preston:  and  this  formed 
part  of  an  item  of  287/.  2s,  Sd,  which  was  chained  by 
the  treasurer,  in  the  Preston  House  of  Correction  ac- 
counts, as  ^^  Sessions  Expences."  At  a  general  session 
holden  by  adjournment  at  Preston  on  9th  September  \S52, 
the  treasurer's  account  being  laid  before  the  justices,  it  was 
resolved :  *'  That  the  sum  of  53Z.  7s.  Gd,,  part  of  the  sum  of 
287 L  2s.  3d,  charged  as  Sessions  Expences  in  the  JFVeston 
House  of  Correction  accounts,  be  disallowed;"  and  '*That, 
subject  to  the  disallowance  of  the  said  sum  of  5SL  7s.  6</., 

(a)  Stat  9  &  10  net.  c.  96.  «.  18.     See  Ex  partt  Ramthay,  Hilary 
Vacation,  1852. 
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the  said  accounts  be,  and  they  are  hereby,  allowed        1854. 
accordingly.-  TheQuEKN 

The  sum  so  disallowed  was  the  sum  paid  by  the 
treasurer  for  refreshments.  An  abstract  of  the  county 
accounts,  so  allowed  with  the  said  exception,  was  after- 
wards transmitted  by  the  clerk  of  the  peace  to  the 
Secretary  of  State  for  the  Home  Department;  and  a 
copy  laid  by  him  before  Parliament  (a).  The  affi- 
davit set  forth  motions  made,  after  due  notice  given, 
at  successive  adjourned  annual  general  meetings  of 
the  Sessions,  down  to  and  including  a  session  holden 
on  6th  April  1853,  for  rescinding  the  disallowance  of 
the  53/.  7«.  6cL ;  none  of  which  was  successful.  By  a 
standing  order  adopted  at  an  adjourned  annual  Session 
holden  on  10th  April  1850,  it  was  provided :  "  That  no 
proceedings  or  resolution  of  the  Court  shall  be  altered 
or  rescinded,  otherwise  than  by  a  motion,  of  which 
previous  notice  shall  be  given  and  inserted  in  the  sum- 
mons sent  to  each  justice  of  the  county."  In  the  sum- 
mons sent  for  the  annual  Sessions  holden  on  30th  June 
1853,  the  following  notice  of  motion  appeared :  "  That 
the  county  treasurer  be  instructed  to  apply,  through  the 
deputy  clerk  of  the  peace's  office,  to  the  Court  of 
Queen's  Bench,  for  a  mandamus  against  this  Court,  to 
shew  cause  why  it  has  refused  to  pass  his  accounts  for 
the  year  ending  May  1852,  he  having  paid  them 
according  to  the  orders  of  this  Court,  the  same  having 
been  audited  and  found  correct  by  the  auditor  and 
general  finance  committee.*'  The  motion  was  put  and 
seconded;  but  an  amendment  was  put,  and  seconded, 

(a)  Sect  15  &  16  Viet.  c.  81.  «.  50. 


▼. 
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1854.  "That  the  sum  of  5SL  Is.  6d.,  part  of  an  order  of  two 
The  QuBKN  "magistrates  paid  by  the  county  treasurer,  be  allowed 
him  in  his  accounts,"  This  amendment  was  opposed 
by  Mr.  Saunders,  but  was  carried  by  a  majority  of  the 
magistrates  present;  and  a  resolution  in  those  terms 
was  entered  in  the  book  of  the  Sessions.  At  the 
adjourned  annual  session  holden  on  8th  December  1853, 
Mr.  Saunders,  in  pursuance  of  notice  previously  given, 
moved  that  the  amendment  was  in  violation  of  the 
standing  order,  and  that  the  resolution  entered  was 
void.  The  motion  was  seconded;  but  the  chairman 
refused  to  put  it.  Mr.  Saunders  further  deposed  that 
he  had  always  opposed  the  allowance  of  the  5*3L  7s.  6d. 

The  return  to  the  certiorari  included  the  order  of 
30th  June  1853,  the  accounts  of  the  county  treasurer  as 
far  as  related  to  the  Houses  of  Correction  at  Preston 
and  Kirhdaky  and  the  proceedings  at  the  Sessions 
holden  on  9th  September  1852.  The  order  of  the 
visiting  justices,  of  28th  September  1851,  after  men- 
tioned, was  not  returned. 

C  M.  JVUson,  the  county  treasurer,  made  affidavit  in 
opposition:  in  which  he  deposed  that  there  was  no 
House  of  Correction  for  Lancashire  maintained  out  of 
the  county  rate,  and  that  the  Houses  of  Correction  at 
Preston  and  JSrkdak  were  maintained  out  of  a  distinct 
rate,  levied,  not  on  the  county  at  large,  but  on  five 
hundreds  thereof,  Lonsdale,  Amoyjhdemess,  Blaehbum^ 
Inland  and  West  Derby,  and  were  used  as  such  Houses 
of  Correction  for  those  five  hundreds  only.  That  the 
rates  for  maintaining  the  House  of  Correction  at  Preston 
had,  by  ancient  usage,  been  assessed  by  the  justices,  in 
quarter  sessions,  until  the  establishment  of  a  general 
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annual  session  in  1798  (a),  and,  since  then,  by  such  i854. 
annual  session.  That,  until  1846,  these  rates  were  The  QubeiT 
payable  to  the  treasurer  of  the  House  of  Correction  at  g^uJ^g^g, 
Preatouj  who  was  distinct  from  the  treasurer  of  the 
county.  That,  at  the  annual  January  session,  held  by 
adjournment  on  22d  May  1845,  it  was  resolved  by  the 
justices  that,,  on  and  after  24th  June  then  next,  the 
duties,  oflSces,  authorities  and  functions  of  all  treasurers 
in  the  county,  except  the  treasurer  for  the  lunatic 
asylums,  be  transferred  to,  vested  in,  and  executed  by, 
the  county  treasurer.  And  that,  after  the  day  last 
mentioned,  the  rates  for  the  maintenance  of  the  House 
of  Correction  at  Preston  were  made  payable  to  the 
county  treasurer.  That  separate  accounts  were  kept  of 
them,  distinct  from  those  of  the  general  county  rates. 
**  That,  for  a  long  series  of  years,  the  Quarter  and 
General  Sessions  of  the  Peace  for  the  county  of  Lan- 
caster have  been  held,  originally  or  by  adjournment,  at 
the  Court  House  in  Prestvn^  within  and  forming  part  of 
the  House  of  Correction  there  ;  and  the  business  arising 
within  the  several  hundreds  of  Amoundemeis^  Blackburn 
and  Leyland  has  usually  been  transacted  at  the  said 
Sessions  holden  at  Preston  ;  and  the  expences  attending 
the  holding  of  such  Sessions  have  been  charged  as  part  of 
the  expences  of  maintaining  the  said  House  of  Correction." 
That,  for  a  series  of  years  last,  the  business  at  Preston 
sessions  has  been  heavy ;  and  that  the  Court  of  Sessions, 
in  order  to  expedite  the  business,  generally  sits  until  a 
late  hour  of  the  day.  That,  in  order  to  do  this,  it  is 
found  necessary  to  allow  the  justices,  jurors  and  witnesses 
a  short  time  in  the  middle  of  the  day  to  take  refreshment ; 

(a)  Sut  38  G,  3.  c.  Iviii.,  local  and  peraonml,  public.     See  sect.  %  &c 
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1854.  and  that,  in  order  to  save  all  unnecessary  delay,  it  has 
The  QoEEN  ^^^  long  found  more  expedient  and  economical  to 
Saundbks.  provide  such  refreshments  for  the  justices  and  jurors  in 
or  close  to  the  court  house  than  to  leave  them  to  seek  it 
for  themselves  in  the  town  at  a  distance;  the  cost 
whereof  has  been  charged  under  head  of  Sessions  Ex- 
pencesy  and  has  been  included  in  the  chaise  of  main- 
taining the  said  House  of  Correction.*'  *<That  it  has 
been  long  customary,  at  meetings  of  the  justices  on 
magisterial  business  in  the  said  Court,  whenever  the 
said  meetings  lasted  beyond  the  middle  of  the  day,  to 
provide  refreshment  as  lunch  for  the  justices  attending 
the  meetings.'*  That  on  7th  Jufyy  1851,  certain  rules 
were  settled  by  the  visiting  justices  of  prisons,  in 
conjunction  with  the  general  finance  committee  and  the 
treasurer  of  the  county,  to  regulate  the  payment  of 
moneys  by  the  treasurer  for  the  services  of  the  gaols  and 
houses  of  correction  at  Preston  and  other  places,  in 
accordance  with  a  resolution  of  the  Court  of  annual 
session  holden  on  27th  June  1850. 

The  affidavit  set  out  these  rules,  of  which  the  3d  and 
6th  were  as  follows: 

"3.  That  estimates  of  the  pay  required  for  the  ser- 
vants of  the  gaols  and  houses  of  correction,  and  for 
contingencies,  be  prepared  monthly  by  the  governors, 
signed  by  them,  certified  by  two  visiting  justices,  or  the 
chairman  of  their  committee,  and  then  transmitted  by 
the  governors  to  the  treasurer  of  the  county.  The 
governors  to  obtain  weekly  orders,  signed  by  two  visiting 
justices,  for  the  amounts  (the  last  to  include  extra  days), 
on  the  county  treasurer,  who  shall  make  arrangements 
that  the  same  be  paid  by  the  county  bankers  or  their 
agents  when  presented." 
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"6.  Bills  for  all  articles  and  provisions  furnished  to       i854. 
the  gaols  or  houses  of  correction,  and  for  repairs,  altera-    The  Quebn 
tions  and  contracts,  to  be  discharged  within  each  quarter :     g^„jJl,KR8. 
the  quarters  for  this  purpose  to  terminate  on  the  24th 
day  of  Auffusty  the  24th  day  of  November^  the  24th  day 
of  February^  and  the  24th  day  of  Mai/.     Separate  orders 
for   each    tradesman    or   contractor    upon    the   county 
treasurer  being  obtained  by  the  governors,  and  handed 
over  to  the  proper  parties,  the  same  to  be  paid  by  the 
bankers  in  like  manner  as  the  orders  for  salaries"  &c. 

To  carry  out  these  rules,  a  form  of  order  was  adopted 
by  the  visiting  justices,  and  agreed  to  be  used  by  them 
when  drawing  upon  the  treasurer.  The  aflSdavit  set  out 
the  form  in  blank.  The  order  of  28th  November  1861, 
hereafter  set  out,  followed  this  form  (a). 

In  1851,  the  Chancellor  of  the  Duchy  of  Lancaster^ 
for  the  purpose  of  the  inquiry  before  mentioned,  applied 
to  the  visiting  justices  of  the  House  of  Correction  at 
Preston  for  the  use  of  the  Court  House.  The  said  jus- 
tices, at  a  meeting  holden  on  1st  November  1851,  came 
to  the  following  resolution:  "That  the  use  of  the 
Court  House  be  granted  to  the  Chancellor  of  the 
Duchy,  on  the  5th  instant  and  following  days;  and 
that  the  governor  be  directed  to  make  all  necessary 
arrangements." 

The  treasurer  deposed  that  "  such  resolution,  as  this 
deponent  is  now  informed  and  verily  believes,  was 
intended  and  understood  by  the  officers  of  the  said 
House  of  Correction  as  a  direction  to  them  to  make  the 
like  provision  as  was  usual  at  sessions;  and,  accordingly, 
refreshment  was  provided   for  the  Chancellor,  his  as- 

(a)  See  note  (u)  p.  770. 
VOL,  III.  3d  E.    &    B. 
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1854.  sessor  and  secretaiy,  the  bar,  including  the  county  court 
The  Qu£EN  judge  concerned  in  the  inquiry  and  his  counsel,  and  for 
Saunoerb.  ^^®  magistrates,  by  one  Richard  Broum,  by  direction  of 
the  officers  of  the  said  House  of  Correction.  That  the 
expence  of  such  refreshments,  as  this  deponent  is  in- 
formed, but  of  which  at  the  time  he  had  no  knowledge, 
was  included  in  the  charge  of  those  provided  at  sessions ; 
and,  at  the  end  of  the  quarter  terminating  in  November^ 
an  order  was  made  out  and  signed  by  two  visiting  jus- 
tices, to  wit  John  Bairstow  and  Richard  Newsliamy  in  the 
usual  form,  and  according  to  the  rules,  in  manner  and 
terms  following ;  that  is  to  say : 

*  Preston  G9X^. 
•County  Palatines 

(l.  8.)  V  No.  [27]. 

of  Lancaster.      I 

*  To  the  treasurer  of  the  County. 
'You  are  hereby  required  to  pay  to  Mr.  [Richard 
Broton"],  of  [Freston]^  the  sum  of  [80/.  19*.  Orf.],  for 
[magistrates'  luncheons  supplied]  this  establishment,  and 
class  the  expenditure  under  the  head  of  [Sessions  £x- 
pences]. 

'Dated  this  [28th]  day  of  [November]  18[51]. 
'£[80.  19*.  Od.] 

r John  Bairstow     1  1  Visiting  Justices. 
lUtiichardNewshamA  I 
*  Countersigned  [Richard  Brown], 
'  N.  B.  The  above  order  will  be  paid  by  The  Lancaster 
Banking  Company  if  presented  (countersigned  by 
the  party  in  whose  favour  it  is  made)  on  or  before 
the  [29th]  instant' "(a). 

(a)  This  was  in  the  form  mentioned,  ante,  p.  769.     The  parts  abovv 
printed  between  brackets  were  inserted  in  the  blanks  in  the  form. 
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The  order  for  80/,  19^.  was  handed  to  Brown^  and  by        1854. 
him  presented  to  The  Laricaster  Banking  Company  and    The  Queen 
paid  by  them,  without  the  personal  knowledge  or  inter-    g^uJisai. 
ference  of  the  treasurer.     The  payment  was  not  charged 
against  the  county  rate,  nor  otherwise  than  in  the  trea- 
surer's account  presented,  at  the  annual  session  holden 
1st  July  1852,  wherein,  under  the  head  of  "  Houses  of 
Correction  at  Preston  and  Kirhdale^  was  the  item  '<  Ses- 
sions EzpenceSy  287/.  2«.  Zd.^  which  included  the  charge 
contained  in  the  order  of  the  visiting  justices;  and  the 
treasurer  credited  himself  with  the  item  as  a  charge  to 
be  paid  out  of  the  rate  levied  upon  the  five  hundreds. 
Neither  the  treasurer  nor  the  bankers  had  any  means  of 
knowing  how  much  of  the  amount  mentioned  in  the 
order  was  for  expences  connected  with  the  Chancellor's 
Court  or  the  inquiry.     But,  when  the  accounts  came  to 
be  considered  at  an  adjourned  annual  session,  held  on 
9th  of  September  1852,  a  debate  took  place,  and  inquiry 
was  made  how  much  of  the  charge  arose  from  the  sitting 
of  the  Chancellor  at  Preston :  and,  the  governor  of  the 
prison  having  stated  that  53/.  7^.  QdL  was  the  amount  so 
arising,  that  sum  was  disallowed.     Up  to  this  time,  the 
treasurer  was  in  utter  ignorance  of  such  item  having 
been  included  in  the  said  order  for  80/.  19«. 

Joseph  Kay  now  shewed  cause.  The  order  of  30th 
June  1853  cannot  be  quashed  on  certiorari.  In  the 
first  place  there  is  no  defect  on  the  face  of  the  order, 
nor  on  the  face  of  the  account  to  which  it  refers.  The 
affidavit  upon  which  the  certiorari  was  obtained  shews, 
indeed,  that  the  sum  of  287/.  2s.  3(/.,  allowed  in  the 
account  as  ^^  Sessions  Expences,"  includes  the  sum  of 
53L  Ts,  6</.,  expended  upon  refreshments.  As  a  distinct 
3  D  2 
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1864.       head  of  county  expenditure,  the  justices  had  perhaps  no 
The  Queen    power  to  allow  the  last  sum :  but  they  had  power  to 
Saunders,     ^^^^^w  the  item  of  "  Sessions  Expences ;"  and  it  is  not 
competent  for  this  Court  to  investigate  the  account,  and 
inquire  whether,  or  in  what  way,  the  sum  of  287i  2*.  Sd. 
is  excessive.     The  order  of  the  visiting  justices  is  not 
brought  up;  and,  being  an  order  within  stat.  13  G.  2. 
c.  18.  s.  5.,  and  more  than  six  months  having  elapsed,  it 
could  not  be  brought  up.      [Lord  Campbell  C.  J.     The 
argument  against  you  is  that  the  two  justices  had  no  more 
power  to  include  the  53L  7s,  6rf.  in  the  Sessions  expences 
than  they  had  to  include  the  expences  of  a  ball  or  a 
bull-baiting.     Crampton  J.     A  void  order  is  made  by 
the  justices,  and  acted  upon  by  the  treasurer :  the  ob- 
jection is  to  this  being  allowed  in  the  county  accounts : 
why  need  the  void  order  be  brought  up?]     Without 
that,  the  Court  has  no  means  of  seeing  any  want  of 
jurisdiction  on  the  part  of  the  Sessions.     Mr.  Saujiders, 
the  applicant,  is  himself  one  of  the  body  who  has  con- 
sented to  the  authority  of  the  two  justices  to  investigate 
the  account     [Cromptan  J.     That  argument,  if  valid, 
would  apply  equally  if  the  original  order  of  allowance 
had  been  brought  up.]     The  original  order  is  not  void : 
it  is  simply  erroneous  by  reason  of  excess.     In  fact  it 
appears  from  the  treasurer's  affidavit  that,  when  the  bankers 
paid  the  80/.  1 95.,  he  did  not  know,  and  had  no  means 
of  knowing,  that  it  included  a  charge  for  refreshments. 
By  Stat.  12  G.  2.  c.  29.  s.  7.  the  treasurer  is  to  lay  his 
accounts  before  the  justices  in  Sessions :  and,  by  sect  9, 
the  orders  of  the  justices,  **  made  at  their  respective 
general  or  quarter  Sessions  to  such  treasurer  or  trea- 
surers, shall  be  deemed  and  allowed  as  good  and  sufficient 
releases,  acquittances,  or  discharges,  in  any  Court  of  law 
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or  equity,  to  all  intents  and  purposes  whatsoever."    The        1854. 
several  divisions  of  the  county,  as  appears  by  the  affi-    The  Queen 
davit  in  answer,  have  adopted  the  rules  under  which     sounders. 
these  accounts  have  been  investigated :  the  payment  is 
in  effect  the  act  of  the  Sessions,  not  of  the  treasurer. 
If  they  had^  under  these  circumstances,  no  power  to 
reopen  the  accounts  after  the  payment,  all  done  after 
the  payment  is  a  nullit}' ;  and  the  question  must  turn 
on  the  original  order  of  allowance.     That  is  not  before 
the  Court:  and,  if  it  were,  this  Court  could  not  enter 
into  the  question  how  items,  good  on  the  face  of  the 
accounts,  are  in  fact  made  up. 

Sir  F.  Thesiger  and  CowKng^  contra  (a).  It  seems 
scarcely  disputed  that  this  sum  of  53/.  Is.  6d.  ^nras  ex- 
pended on  purposes  in  no  way  connected  with  county 
matters,  and  ought  not  be  paid  out  of  the  public  stock  of 
the  county :  but  it  is,  in  substance,  contended  that,  though 
the  payment  was  unjustifiable,  this  is  not  the  proper  way 
to  remedy  the  misapplication.  No  suggestion  is  made  as 
to  what  other  course  is  to  be  pursued ;  and  it  appears 
that  the  present  course  is  right.  By  stat.  12  6r.  2.  c.  29. 
8.  6.  the  treasurer  of  the  county  is  to  pay  the  money  in 
his  hands  ^'  as  the  said  justices  at  their  respective  general 
or  quarter  sessions,  or  the  greater  part  of  them  then  and 
there  assembled,  shall  by  their  orders  from  time  to  time 
direct  and  appoint,  for  the  uses  and  purposes  of  the  said 
recited  Acts,  and  for  any  other  uses  and  purposes  to 

(a)  The  argument  in  support  of  the  rule  was  heard,  and  the  judgmente 
delivered,  on  3d  June :  the  Judges  who  sat  on  May  3l8t  were  Lord  CatnpbeU 
C.  J.,  Erie  and  CrompUm  Js. ;  on  June  3d  Erie  and  Crompton  Js.  only, 
Lord  CampUU  C.  J.  being  on  that  day  in  the  Court  of  Criminal  Appeal. 
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1854.  which  the  public  stock  of  any  county/'  &a,  **  is  or  shall 
The  Qfekn  ^  applicable  by  law."  So  that  the  orders  must  be  made 
Sadnderb  ^°  general  or  quarter  sessions,  and  must  be  for  legal 
purposes.  What  is  called  the  order  of  the  two  visiting 
justices  was  neither  one  nor  the  other.  It  was  by  two 
justices,  and  was  for  "  magistrates'  luncheons."  [Erie  J. 
Do  you  wish  to  call  in  question  the  legality  of  allowing 
out  of  the  county  rate  such  refreshments  as  are  fairly 
incident  to  the  transaction  of  county  business,  or  the 
validity  of  the  system  by  which  in  this  large  county  the 
Sessions  delegate  to  a  small  number  of  visiting  justices 
the  superintendence  of  the  gaol  accounts  ?  Both  are  so 
evidently  practically  beneficial  that  I  should  think  your 
clients  would  not  wish  to  disturb  the  practice.]  Certainly 
not:  the  expences  of  refreshments  incident  to  county 
business  are  not  objectionable;  but  they  must  not  be  made 
the  means  of  covering  objectionable  expences.  The 
system  by  which  the  visiting  justices  are  appointed  is 
legal  as  well  as  convenient ;  but  it  has  been  misunderstood, 
and  not  rightly  acted  upon.  The  orders  which  are  to 
justify  the  treasurer  must  be  made  by  the  Sessions  (a). 
If  the  Sessions  themselves  make  an  order  for  an  illegal 
purpose,  it  is  no  justification  to  the  treasurer;  Rex  ▼• 
Williams  (5) :  but  in  the  present  case  the  first  order, 
made  by  the  Sessions,  was  on  9th  September^  1852,  when 
an  order  was  made,  and  properly  made,  disallowing  this 
expence;  the  accounts  were  then  audited,  and  trans- 
mitted to  the  Home  Ofiice,  under  stat  15  &  16  Vict, 
c.  81.  8.  50.  After  that,  the  Sessions  had  no  further 
jurisdiction:  and  the  order  now  complained  of,  made 

(a)  See  stat  15  &  16  Viet.  «.  81.  «.  48. 
(h)  3  B.^  AUL  215. 
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OD  30th  June^  1853,  was  wholly  without  jurisdiction,        1854. 
even  if  due  notice  had  been  given  of  the  motion.    It  is    ^^^  Qoben 
ai^ued,  however,  that  the  payment  took  place  under     SAUNDEag. 
the  order  of  the  two  visiting  justices  made  on  28th 
Naveniber^  1851,  and  that  such  order  should  have  been 
brought    up    on    the    certiorari    within    six    months, 
according  to  stat  13  G.  2.  c.  18.  s.  5.    But  the  Sessions 
had  no  authority  to  delegate  their  power  to  any  two 
justices ;  nor  did  they  profess  to  do  so.     The  treasurer 
is  responsible  for  the  money  in  his  hands;  if  he  pays  it 
for  a  proper  purpose,  he  is  nearly  sure  that  the  justices 
at  sessions  will  allow  his  accounts ;  but  he  is  bound  to 
see  at  his  peril  that  the  purposes  are  proper.     Then  the 
Sessions  here  directed  that  two  of  their  body  should 
superintend  the  gaol,  and  from  time  to  time  certify  that 
the  expences  are   proper.     Their  certificates  are   not 
orders,  which   the   treasurer  is    bound   to    obey,  but 
vouchers,  which,  when  produced  at  the  audit  of  his 
accounts,  will  satisfy  the  Sessions :  and  this  scheme  is 
both  legal  and  convenient     But  a  mistake  has  been 
made  in  carrying  out  the  system ;  for  the  form  adopted, 
instead  of  being,  as  it  ought  to  have  been,  a  certificate 
to  the  treasurer,  on  which  he  was,  subject  to  his  legal 
responsibility,  to  pay,  is  in  the  nature  of  a  cheque  upon 
the  bankers,  to  be  paid  out  of  the  county  fund.     That 
is  both  illegal  and  improper;   and,  but  for  that,  the 
difficulty  would  not  have  arisen.     Had  the  visiting  jus- 
tices sent  a  certificate  that  these  expences  were  incurred 
as  incidental  to  the  inquiry  into  the  conduct  of  the 
county  court  judge,  the  treasurer  would  at  once  have 
seen  that  the  visiting  justices  were  exceeding  the  authority 
delegated  to  them,  which  was  only  as  to  the  House  of 
Correction.     But,  even  if  the  Sessions  themselves  had 
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1854.       made  an  order  to  pay  such  expences,  the  treasurer  was 
The  QoEEN    bound  to  disobey  it ;  Rex  v.  Williams  (a). 


Saunders. 


Erle  J.  The  rule  must  be  absolute  to  quash  so  much 
of  the  orders  of  Sessions  as  is  complained  of. 

I  will  first  suppose  that  a  direct  application  had  been 
made  to  the  Sessions,  asking  them  to  order  the  payment 
of  these  ezpences,  and  that  the  Sessions  had  made  an 
order  on  the  treasurer  to  pay  them.  Now,  as  I  under- 
stand Rex  V.  WiUiams  (a),  an  order  to  pay  money  for 
matters  not  connected  with  the  county  is  one  which, 
when  the  want  of  connection  is  apparent  on  the  face  of 
the  order,  ought  not  to  be  obeyed  by  the  treasurer;  and 
the  payment  ought  not,  if  made,  to  be  allowed.  In  the 
present  case  it  is  not  argued  that  these  expences  are 
such  as  ought  to  be  paid  out  of  the  county  rate ;  but 
reliance  is  placed  on  the  order  of  the  two  visiting  justices, 
which,  it  is  said,  was  a  judicial  order,  binding  on  the 
treasurer,  and  on  the  Sessions.  It  appears  that  in  this 
county  an  arrangement  has  been  made,  by  the  Sessions, 
for  regulating  the  payment  of  moneys  by  the  treasurer 
for  the  service  of  the  gaols ;  under  which  the  expences 
of  the  gaok  are  to  be,  from  time  to  time,  certified  by  two 
visiting  justices,  and  then  to  be  paid  by  the  treasurer. 
Now,  even  if  the  efiect  of  this  arrangement  was  to  give 
to  the  two  visiting  justices  all  the  power  to  decide  on  the 
allowance  of  expences,  which  the  Sessions  themselves 
had,  and  assuming  that  such  a  delegation  was  legal,  it  is 
still  manifest  that  the  Sessions  could  not  give  the  visiting 
justices  a  greater  power  than  they  could  have  themselves 
exercised,  if  they  had  themselves  made  an  order,  as  was 

(a)  Z  B.  ^  Aid,  216, 
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supposed  by  me  in  the  beginning  of  my  judgment  I  1854. 
think,  however,  that  it  was  not  intended  to  invest  the  xhe  Queen 
two  vbiting  justices  with  authority  to  allow  any  items,  saundbbs. 
They  were  deputed,  in  a  manner,  to  advise  the  treasurer 
as  to  what  payments  he  should  make ;  and  in  all  proba- 
bility payments  which  they  directed  would  be  sanctioned 
by  the  Sessions.  But,  if  they  should  direct  an  illegal 
payment,  and  that  fact  is  brought  to  the  notice  of  the 
Sessions  when  auditing  the  accounts,  the  Sessions  arc 
bound,  notwithstanding  the  direction  of  the  visiting 
justices,  to  disallow  the  payment.  I  have  hitherto  pro- 
ceeded on  the  supposition  that  the  Sessions  had  allowed 
this  payment.  But,  in  fact,  they  disallowed  it ;  and  the 
year's  account,  with  this  item  disallowed,  became  as  it 
were  a  record  under  stat.  15  &  16  VicL  c.  81.  s,  50. ;  so 
that  it  is  difficult  to  see  how  any  subsequent  Sessions 
could  open  up  what  had  become  res  judicata.  Still 
more  difficult  is  it,  in  my  mind,  to  see  how  that  could 
be  done  by  a  Sessions  which  took  upon  itself  to  dispense 
with  that  very  salutary  standing  order  requiring  notice 
to  be  given.  That,  if  there  were  no  other  objection  to 
this  order,  would  make  it  at  least  doubtful  whether  the 
order  should  not  be  quashed ;  because  the  Sessions  were 
not  properly  constituted  to  entertain  the  question. 

Crompton  J.  I  agree  that  the  order  must  be  quashed 
for  two  reasons. 

First:  I  think  that  the  Sessions,  in  1853,  had  no 
power  to  interfere  with  what  the  former  Sessions,  in 
1852,  had  done  by  disallowing  (and  in  this  case,  as  it 
happens,  properly  disallowing)  a  payment.  It  would 
be  a  very  dangerous  practice  if  such  a  thing  were 
suffered.     Items  which  ought  to  have  been  borne  by 
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1854.  the  rate-payers  in  one  year  might  be  thrown  on  the 
The  Queen  rate-payers  in  another.  Tbft  is^a  suflScient^ound  for 
Saunders,  making  this  rule  absolute.  -  But  I  should  have  come  to 
the  same  conclusion  if  the  first  Sessions,  when  passing 
the  treasurer's  accounts,  had  allowed,  instead  of  dis- 
allowing, this  item.  Passing  accounts  is  a  judicial  act; 
those  who  do  so  ought  to  examine,  and  allow  or  disallow 
according  to  law :  and,  this  being  a  judicial  act,  and  the 
certiorari  not  being  taken  away,  we  are  bound,  if  it 
appears  that  an  illegal  item  has  been  passed,  to  grant  a 
certiorari  and  to  quash  the  illegal  allowance.  It  is  said 
that  the  order  of  the  two  visiting  justices  ought  to  have 
been  brought  up  by  certiorari.  I  am  unable  to  see  any 
ground  for  that  The  order  of  the  two  visiting  justices 
could  not  take  away  the  discretion  of  those  who  are  to 
pass  the  treasurer's  accounts ;  and  the  rate-payers  there- 
fore were  not  affected  by  it.  The  grievance  to  the  rate- 
payers was  not  the  making  of  that  order  by  the  visiting 
justices,  but  the  order  of  Sessions  by  which  the  sum 
passed  into  the  accounts,  and  so  became  one  of  the 
items  which  the  county  is  rated  to  pay.  But,  in  effect, 
that  which  is  called  an  order  of  the  two  justices  was  not 
an  order  on  the  treasurer,  but  a  voucher  to  him. 

I  am  therefore  of  opinion  that  the  rule  should  be 
absolute ;  because  the  Sessions  had  no  power  to  interfere 
with  the  disallowance  by  the  former  Sessions,  and  because 
that  disallowance  by  the  former  Sessions  was  right. 

Rule  absolute. 
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1854. 


The  Queen  against  Abney  and  another.         iredMtday, 

^  ^  Afay3l8t. 

/nr    G.  MEREWETHERy  in   Easter  Term,  1853,  Q««re.  Whe- 
obtained  a  rule  calling  on  William  Wootton  Almey  stats^  68  g,  3. 
and  The  Reverend  John  Manuel  Echalaz,  two  justices  c,  134,  a  rate 
of  Leicestershire^  and  on  William  Stinson,  to  shew  cause  ?*"  the  purpose 
why  the  said  two  justices  should  not  issue  a  warrant  for  ^J^JJ^J^^^"^ 
distress  and  sale  of  the  croods  and  chattels  of  the  said  burying 

°  ground? 

W,  Stinson  to  levy  the  sum  of  14«.  9irf.,  assessed  upon      If  it  can, 

still  a  single 

him  by  a  church-rate  granted  for  the  parish  of  Whitwick  rate,  laid  for 
in  the  said  count}',  on  17th  December  last,  and  the  sum  tborizcd  by 
of  10*.  for  costs,  adjudged  by  an  order  of  the  said  two  li^for  pur-° 
justices,  made  12th  March  last,  to  be  paid  by  the  said  Hhureh-Ta^te** 
W.  Stinson  to  William  Bonnett  as  one  of  the  church-  can  be  laid  only 

at  common  law, 

wardens  of  the  said  parish.  js  bad. 

_,  ,       ,       .  _  .  Therefore. 

The  rule   having   come   on   for    argument,    it   was  where  a  rate 
ordered,  by  consent,  that  the  rule  should  be  enlarged,  the  formalities 
and  that,  in  the  mean  time,  a  special  case  should  be  ratTunder^the 
stated  for  the  opinion  of  this  Court,  as  to  the  validity  of  "^^^^^^^^ 
the  rate,  upon  objections  taken  before  the  said  justices:  providing 

^     r  J  J  necessary  ad- 

the  churchwardens  of  the  said   parish,  and   the   said  ditional  burial 

ground**  for  a 

William  Stinson^  to  be  the  parties  to  the  case.  parish. "  and 

rrti  .  i»  11  ****"  *"^  *^ 

The  case  was,  in  substance,  as  follows.  wards  spout- 

Upon  17th  December  1852,  a  vestry  meeting  for  the  and  the  magis'- 

parish  of  Whitwick  was  held  in  the  accustomed  place,  ^^  jgjue  a"dis. 

in  pursuance  of  the  following  notice.  for^o^^pay"* 

"This  is  to  give  notice:  that  a  vestry  meeting  of  the  "ourt refused 

ratepayers  of  the   three    townships  of  the    parish   of  ^  °^,^^^  *^e 

^  •'  r  r  magistrates  to 

Whitwick  will  be  held  at  the  Infant  School  Room  on  issue  the  war- 
rant. 
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1854.        Friday  the  17  th  day  of  December  instant,  at  2  o'clock 

The  Queen    ^^  ^^  afternoon,  to  determine  the  best  mode  of  pro- 

Abney        viding  additional  burial  ground  for  the  said  parish,  and 

to  make  a  church-rate  for  that  purpose ;  and  also  for  the 

*   draining  of  Saint  Georges  Chapel  Yard,  and  for  spouting 

Saivt  George's  Chapel,  Whitwick.     December  11th,  1852. 

**  Signed,  TFiUiam  Bonnett,  Churchwarden. 

Francis  Merewether,  Vicar." 

The  above  notice  was  published,  «s  directed  by  the 
Act,  upon  the  door  of  the  parish  church,  but  was  so  for 
one  Sunday  only. 

At  this  meeting,  a  rate  was  granted  by  a  majority  of 
the  rated  inhabitants  present 

The  rate  so  made  was  laid  as  follows.  "  We,  the 
churchwardens  and  other  parishioners  of  the  parish  of 
Whitwick^  in  the  county  of  Leicester^  whose  names  are 
hereafter  subscribed,  in  pursuance  of  a  resolution  passed 
at  the  vestry  meeting  duly  holden  the  17th  day  of 
December^  1852,  for  granting  a  rate  of  4^.  in  the 
pound  for  and  towards  providing  necessary  additional 
burial  ground  for  the  said  parish,  and  for  and  towards 
the  draining  of  Saint  George's  Chapel  Yard,  and  for  and 
towards  spouting  Saint  George\^  Cha^\  in  the  said  parish, 
rate  and  tax  all  and  every  the  inhabitants  and  parishioners, 
and  other  ratepayers  of  the  parish  aforesaid,  hereunder 
mentioned,  to  the  said  rat^  in  the  sums  hereafter  men- 
tioned. Signed"  by  one  churchwarden,  the  vicar  (who 
was  chairman),  a  curate,  two  overseers,  and  another. 

The  rate  was  duly  allowed,  and  was,  during  the 
month  of  February,  demanded  of  William  Stinson ;  and, 
in  consequence  of  his  refusal,  a  summons  was  applied 
for  and  obtained,  which  came  on  for  hearing  before  two 
justices  at  Ashby  de  la  Zouch,  March  12th,  1853. 


Abney. 


XVII.  VICTORIA.  781 

Stinsony  with  his  attorney,  attended.  1854. 

The  magistrates  decided  against  Stinsan^  and  ordered  "^j^^  QuekiT 
him  to  pay  the  rate.     They,  however,  declined  to  issue 
a  distress  warrant:   and  the  above  rule  was  therefore 
obtained  in  this  Court;    when  the  Court  ordered  this 
case  to  be  stated,  to  try  the  validity  of  the  rate. 

The  two  Church  Building  Acts  referred  to  are 
68  G.  3.  c.  45.  ss.  59.,  60.,  59  G.  3.  c.  134.  s.  24. 

The  question  for  the  opinion  of  the  Court  is.  Whether 
the  rate  is  good  as  against  the  objections  stated  above  (a). 
If  the  Court  shall  be  of  opinion  in  the  affirmative,  then 
it  is  agreed  that  thd  rule  shall  be  made  absolute,  the  rate 
paid,  and  all  proceedings  stayed.  But,  if  the  Court 
shall  be  of  opinion  in  the  negative,  then  it  is  agreed 
that  the  rule  shall  be  discharged. 

(7.  G.  Merewetlier^  in  support  of  the  application. 
Three  objections  are  made  to  the  rate :  first,  that,  under 
stats.  58  G.  3.  c.  45.,  59  G.  3.  c.  134.,  there  is  no  power 
to  lay  a  rate  for  the  purpose  of  enlarging  the  burial 
ground ;  secondly,  that,  if  there  be  such  power,  notice 
should  have  been  given  on  two  Sundays.  Thirdly, 
that  a  rate  for  such  purpose,  if  authorized  by  statute, 
cannot  be  joined  with  a  church-rate.  (The  Court 
having  pronounced  no  opinion  on  the  first  (b)  and 
second  (c)  objections,  the  argument  as  to  them  is 
omitted.)  As  to  the  third  objection,  if  the  vestry  have 
power  to  lay  a  rate  for  each  purpose,  why  should  they 
not  lay  it  for  the  two  jointly  ?  Sect.  25  of  stat.  59  G.  3. 
c.  134.,  under  which,  if  at  all,  the  rate  for  enlarging 

(a)  Tlie  case  contained  no  statement  of  objections  except  as  in  the  text 
(6)  As  to  this,  reference  was  made  to  stat.  58  G.  3.  e.  45.  u.  59.,  60.,  61. 
and  stat.  59  G.  3.  e.  134.  $$.  24.,  25. 

(e)  Reference  was  made  to  stat.  5Q  G.  3.  c.  134.  «.  25. 
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1854.  the  burial  ground  is  to  be  levied,  enacts  that  "every 
The  Queen  ^^^^  "'^^  ^^^^  ^^  made,  raised,  levied,  collected,  received 
and  accounted  for  in  like  manner,  and  with  all  such 
powers,  authorities,  provisoes  and  regulations,  and  under 
and  subject  to  such  penalties  and  forfeitures,  as  are  in 
law  applicable  to  the  making,  raising,  levying  and  col- 
lecting any  church-rate  in  any  parish." 

Bomlly  contra.  (The  argument  as  to  the  first  and 
second  objection  is  omitted.)  Regina  v.  Byrom  {a)  is 
a  decisive  authority  in  favour  of  the  third  objection. 
[Lord  Campbell  C.  J.  The  objeetion,  which  there 
appeared  on  the  face  of  the  rate,  was  not  like  this.] 

C  G.  Meretoether,  in  reply.  If  there  be  any 
deficiency,  for  the  supply  of  which  a  rate  may  be  made, 
that  authorizes  a  general  rate.  \Crompton  J.  The 
determination,  as  to  different  items,  might  be  different : 
and  the  preliminary  steps  vary,  in  time  and  other  par- 
ticulars.] Here  nothing  appears  which  b  the  subject  of 
a  common  law  church-rate  except  the  spouting  Saint 
Georges  Chapel.  [Lord  Campbell  C.  J.  That  item 
may  be  larger  or  smaller:  but  it  cannot  be  supplied  from 
the  same  fund  as  the  providing  of  an  additional  burial 
ground.]     The  whole  is  the  subject  of  church-rate. 

Lord  C^'AHPBELL  C.  J.  I  should  be  sorry  to  decide 
this  case  on  the  first  objection.  At  present,  indeed,  I 
sec  no  sufficient  authority  for  laying  a  rate  for  the 
purpose  of  enlarging  the  burial  ground :  but  it  is  not 
impossible  that  some  authority  might  be  found  in  one  of 
the  two  Acts.     But,  as  to  the  third  objection,  I  have  no 

(a)  12  Q.  B.  321. 
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doubt.     The  rate  for  the  purpose  of  spouting  the  chapel        1854. 
is  a  church-rate,  authorized  by  common  law.     But  the    The  Queen 
common  law  gives  no  power  to  rate  for  the  purpose  of       abnet. 
enlarging  the  burial  ground.     It  is  very  proper  that 
there  should,  in  a  Christian  country,  be  some  power  of 
providing  additional  means  of  sepulture  as  population 
increases :  but  for  that  a  statute  is  requisite.     Now  here 
the  statutes  prescribe   peculiar  modes  of  making  the 
rates  which  they  authorize ;  there  are  regulations  as  to 
dissents,  consents,  and  so  on,  of  which  none  apply  to 
the  common  law  church-rates.     It  cannot  therefore  be 
lawful  to  lay  on  one  rate  for  both  purposes:  and,  this 
rate  being  thus  bad,  we  cannot  call  on  the  magistrates 
to  enforce  it. 

Erle  J.  For  the  purpose  of  the  third  objection,  it  is 
to  be  assumed  that  the  statutes  give  power  to  lay  a  rate 
for  the  purpose  of  providing  additional  burying  ground. 
But  then  this  is  a  rate  which  has  incidents  different  to 
those  of  a  common  law  church-rate :  and,  that  being  so, 
the  two  must  not  be  blended.  Whether  the  words 
*' enlarging  or  otherwise  extending  the  accommodation  in 
the  then  existing  churches  or  chapels"  (a)  comprehend 
the  making  additions  to  the  burial  ground  is  a  matter 
well  worth  further  inquiry.  I  find  that  2  stat.  35  Ed.  1. 
recites  that  '*  a  church-yard  that  is  dedicated  is  the  soil 
of  a  church." 

Crompton  J.  I  do  not  see  how  there  can  be  one 
good  rate  for  common  law  purposes  and  also  for  those 
of  the  Acts :  the  machinery  is  altogether  different ;  a 
rate  for  one  would  become  valid  long  before  a  rate  for 

(ri)  Stat.  58  (7.  3.  c.  45.  j.  G9.     See  also  stat.  59  G.  3.  c.  134.  <.  25. 


786  TRINITY  TERM. 

1854.  Addisouj  not  being  able  to  levy  any  such  execution 
The  Queen  against  the  property  and  effects  of  the  Company,  had 
Derbyshire,  ^^^^  ^^^  ^^  desirous  of  issuing  execution  agidnst  the 
&c.  Railway,  shareholders  of  the  Company,  to  the  extent  of  their 
shares  respectively  in  the  capital  of  the  Company  not 
paid  up,  and  of  obtaining  an  order  of  the  Court  of 
Exchequer  for  that  purpose,  pursuant  to  the  provisions 
of  the  said  last  mentioned  statute  in  that  behalf.  That 
J.  Addison,  for  the  purpose  of  obtaining  such  order  and 
issuing  such  execution  as  last  aforesaid,  had  been  and 
was  desirous  of  inspecting  the  said  Register  of  Share- 
holders in  the  Company,  for  the  purpose  of  ascertaining 
the  names  of  such  shareholders,  and  the  amount  of 
capital  remaining  to  be  paid  upon  their  respective  shares. 
That  the  Company  had  been  duly  required,  by  and  on 
behalf  of  J,  Addison,  to  produce  the  Register  to  him,  in 
order  that  he  might  inspect  the  same  for  the  purpose 
aforesaid ;  but  the  Company  had  neglected  and  refused, 
and  did  still  neglect  and  refuse,  to  produce  the  same  to 
him.  The  writ  then  commanded  the  Company  to  pro- 
duce to  J.  Addison  the  Register,  and  allow  him  to  inspect 
the  same  for  the  purpose  &c. ;  or  to  shew  cause  &c 

Return.  "We,  The  Derbyshire,  Staffordshire  and 
Worcestershire  Junction  Railway,  do  most  humbly  certify** 
&c.,  "that,  by  the  first  statute  within  mentioned,  we 
were  and  now  are  incorporated  by  the  name  of  The 
Derbyshire,  Staffordshire  and  Worcestershire  Junction 
Railway  (a),  and  not  by  the  name  of  ITie  Derbyshire, 
Staffordshire  and  Worcestershire  Junction  Railway  Com- 
pany,  or  any  other  name  whatsoever  than  the  said  name 
of    The  Derbyshire,    Staffordshire   and    Worcestershire 

(a)  Sut  10  &  11  ViH.  e.  ex.  t.  4. 
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Junction  Raihoay,  And  we.  The  Derby shire^  Stafford-  i854. 
iMre  and  Worcestershire  Junction  BaHway,  do  further  The  Queen 
moBt  humbly  certify  and  return'*  that  the  writ  of  elegit  DKaBYSHiBE, 
mentioned  was  a  writ  of  elegit  issued  by  J.  Addis&n  ^^  R«ilw*y. 
upon  the  judgment  recovered  by  him  as  mentioned,  and 
was  directed  to  the  sheriff  of  Staffordshire :  and  that, 
under  and  by  virtue  of  the  said  writ,  the  sheriff,  before 
the  issuing  of  the  within  writ,  to  wit  on  7  th  January 
1854,  duly  and  according  to  law  caused  to  be  delivered 
to  J,  Addison,  at  a  reasonable  price  and  extent  in  that 
behalf,  divers,  to  wit  five,  closes,  pieces  or  parcels  of 
land  situate  and  being  in  the  parish  of  Cannock  in  the 
said  county,  and  of  and  in  which  defendants  were 
seized  in  their  demesne  as  of  fee  at  the  time  of  entering 
up  the  said  judgment,  to  hold  to  him  and  his  assigns 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  until  the  sum  of  money  and  interest  in 
the  writ  of  elegit  mentioned  should  be  thereof  levied,  as 
by  the  last  mentioned  writ  the  sheriff  was  commanded. 
And  that  the  sheriff,  before  the  issuing  of  the  within 
writ,  to  wit  on  the  day  and  year  last  aforesaid,  duly 
returned  the  writ  of  elegit;  as  by  the  said  last  men- 
tioned writ  &c.  will  more  fully  and  at  large  appear. 
'*  That  the  said  execution,  so  levied  as  aforesaid,  has  not 
been  in  any  way  reversed,  annulled  or  vacated,  but  still 
remains  in  fiill  force  and  virtue :  and  that  J.  Addison 
has  not  been  evicted  from  the  said  closes,  pieces  or 
parcels  of  land  so  delivered  to  him  as  aforesaid :  and 
therefore  we  humbly  submit  to  our  Sovereign  Lady  the 
Queen  that,  for  the  causes  aforesaid,  we  ought  not  to 
be  required  to  produce  to  the  said  J,  Addison  the  said 
Register  of  Shareholders,  and  allow  him  to  inspect  the 
same,  as  by  the  within  writ  we  are  commanded." 
3  E  2 
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J854.  l^lehy  by  J.  Addison.     That   the   several  closes  and 

The  Queen    P^^^^^  ^^  parcels  of  land  in  the  return  mentioned,  and 
_     ^-  therein  alleged  to  have  been  caused  to  be  delivered  to 

&c.  Railway.  J,  Addtson,  by  the  sheriff  of  Staffordshire,  were,  at  the 
time  of  the  alleged  delivery  to  the  said  J.  Addison,  found 
by  the  sheriflF  to  be,  and  in  fact  were,  of  the  yearly  value 
of  10*.  in  the  whole,  and  no  more,  as  by  the  return  of  the 
sheriff  to  the  writ  of  elegit  will  more  fully  appear. 
That  the  yearly  interest  alone  upon  the  said  judgment 
debt  of  J.  Addison,  and  which  the  sheriff  was  com- 
manded to  levy  by  the  said  writ  of  elegit,  was  of  far 
greater  amount  than  the  entire  yearly  value  of  the  said 
closes  and  pieces  or  parcels  of  land.  That,  by  reason  of 
such  insufficiency  of  value  of  the  said  closes  and  pieces 
and  parcels  of  land,  it  became  and  was  impossible  for 
him  to  levy  his  said  execution,  and  obtain  satisfaction  of 
the  said  sum  of  money  and  interest  in  the  writ  of  elegit 
mentioned  from  and  out  of  the  lands  of  the  Company. 
And  J,  Addison,  in  consequence  thereof,  did  not  enter 
into  or  take  the  actual  possession  of  the  said  closes  and 
pieces  or  parcels  of  land,  or  any  of  them,  or  any  part 
thereof;  nor  did  he  bring  any  action  of  ejectment  for 
the  recovery  of  the  actual  possession  thereof,  or  of  any 
part  thereof:  but  he  hath  wholly  declined  and  refused 
so  to  do.  Verification. 
Demurrer.     Joinder. 

Hvffh  Hm,  for  the  defendants.  The  misnomer  makes 
the  writ  bad  ;  Rex  v.  The  Mayor,  ^c.  of  Rippon  (a). 
[G.  Hayes,  for  the  Crown,  prayed  that  the  writ  might 
be  amended,  by  the  omission  of  the  word  Company. 

(a)  2  SaU,  433. 
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The  Court  ordered  the  amendment  to  be  made.]     The        1854. 

other  question  arises  under  The  Companies  Clauses    The  Queen 

Consolidation  Act,  1845  (8  &  9  Vict.  c.  16.).     By  sect.   jy^^^^\^,^^^ 

36,  "  If  any  execution,  either  at  law  or  in  equity,  shall    ^^  Railway. 

have   been  issued  against  the  property  or  effects  of 

the  company,  and  if  there  cannot  be  found  sufficient 

whereon  to  levy  such  execution,  then  such  execution 

may  be  issued  against  any  of  the  shareholders  to  the 

extent  of  their  shares  respectively  in  the  capital  of  the 

company  not  then  paid  up:   provided  always,  that  no 

such  execution  shall  issue"  except  on  motion  and  order  in 

the  Court  where  the  action  &c.  is  brought ;  "  and  upon 

such  motion  such  Court  may  order  execution  to  issue 

accordingly  ;    and  for  the  purpose  of  ascertaining  the 

names  of  the  shareholders,  and  the  amount  of  capital 

remaining  to  be  paid   upon   their  respective  shares,  it 

shall  be  lawful   for  any  person   entitled  to  any  such 

execution,  at  all  reasonable  times,  to  inspect  the  register 

of  shareholders  without  fee."    The  condition  precedent 

to  the  inspection  is  therefore  that  execution  shall  have 

been  issued  against  the  effects  of  the  Company,  and  the 

impossibility  of  finding  ^^  sufficient  whereon  to  levy  such 

execution."     But  here  an  elegit  has  issued  ;    and   the 

land  has  been  delivered  to  the  creditor:  and,  after  elegit, 

the  plaintiff  is  considered  in  law  to  be  fully  satisfied  by 

the  proceeds  of  the  land.     "  When   the  plaintiff  has 

execution  of  the  lands  of  the  defendant  and  afterwards 

the  lands    are  evicted,    there,    before    the   statute    of 

32  H.  8.  (a)  he  should  not  have  any  new  execution,  for 

the  execution  of  the  lands  was  valuable  and  accounted 

(a)  Stat.  32  H»  8.  e.  5.  gives  a  scire  fkcias  for  tbe  residue  of  the  debt 
wbore  lands  delivered  in  execution  are  evicted,  out  of  the  possession  of 
persons  holding  them  in  execution,  before  the  whole  debt  is  levied. 
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1854.  ^^  ^^^  ^^^  ^  satisfaction,  and  for  avoiding  of  infiniteness 

rj,^^  Q^^  there  should  be  but  one  valuable  execution  or  executions 

^      ▼•  with   satisfaction   at    the  common    law."     Blumfield$ 

Derbyshire, 

&c  Railway.  Case  (a).     And  the  same  principle  appears  from  Crawley 


V.  Lydgeat  (ft),  Foster  v.  Jackson  (c),  3  Bac,  Abr. 
(7th  ed.),  tit  Execution  (D),  note  (1),  to  UnderhiU  v. 
Devereux  (rf).  Crawley  v.  Lydgeat  (b)  is  a  very  strong 
case :  there  was  no  actual  satisfaction :  the  lands  of  one 
of  two  joint  and  several  obligors  had  been  delivered 
on  elegit  upon  an  action  against  one ;  then  an  action 
was  brought  against  the  other,  judgment  recovered, 
and  a  ca.  sa.  issued;  and  the  Court  relieved  the 
defendant  in  the  second  action  upon  audita  querela, 
apparently  in  analogy  to  the  law  which  prevails  in  case 
of  a  release  to  one  of  two  joint  and  several  obligors  (e). 
In  order  to  apply  sect  36,  it  must  be  .  shewn  what 
sum  is  owing:  but  that  cannot  be  done  where  lands 
have  been  delivered  on  elegit,  because  they  may  be 
held  till  the  whole  debt  is  received.  If  a  fi.  fa.  had 
been  levied,  and  the  sheriff  had  returned  that  he  had 
taken  goods  which  remained  in  his  hands  for  want  of 
buyers,  it  could  not  be  said  that  execution  had  not  been 
levied.  Under  stat  7  G.  4.  c.  46.  s.  13.,  the  question  is 
whether  a  party  applying  for  scire  facias  against  share- 
holders has  done  all  in  his  power  to  obtain  satisfaction, 
but  ineflfectually ;  Harvey  v.  Scott  (^),  Field  v.  Mae^ 
henzie  (A),  Dodgson  v.  Scott  (i).  An  elegit  would  not 
be  necessary  to  shew  this  where  the  lands  were  worthless: 

(a)  6  Bep.  86  b.  87  a.  (()  Cro.  Jae.  338. 

(c)  Bob.  52.  58, 59.  (d)  2  Saund.  68  d  (6th  ed.). 

(e)  6  Bae.  Abr,  627  (ed.  7.),  RtUau  (G). 
(<7)  \\  Q.  B,  92.  (A)  4  Com.  B.  705. 

•     (i)  2  Exch,  451. 
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and  a  Bimilar  reasoning  would  apply  here :  so  that  the        1854. 

creditor  has  himself  only  to  blame  for  the  difficulty  in  The  Queen 

which  he  is  placed     No  stress  can  be  fairly  laid  on  the  dbrbyshirb, 

words  "such  execution^"  in  sect  36  of  The  Companies  **•  R^^^y- 
Clauses  Consolidation  Act,  1845. 

G.  Hayesy  contriU  The  elegit  issued  in  consequence 
of  a  doubt  which  has  been  suggested,  in  the  Court  of 
Exchequer  (a),  whether  a  creditor  of  a  Company  could 
be  entitled  to  the  benefit  of  sect.  36,  before  taking  out 
elegit  against  any  land  which  the  Company  might  have. 
Here  the  debt  will  clearly  not  be  satisfied,  either 
principal  or  interest,  from  the  lands.  \Erle  J.  We  can 
hardly  decide  this  question  upon  the  ground  of  what 
may  seem  reasonable  or  not.  Suppose  10,000iL  is  owing 
from  a  man,  and  he  is  taken  under  a  ca.  sa* ;  that 
satisfies  all  in  law.]  The  question  under  sect.  36  is, 
Whether  there  can  '*  be  found  sufficient  whereon  to  levy 
such  execution.'"  The  remedy  is  entirely  under  the 
statute  :  of  course,  without  the  statute,  the  elegit  would 
preclude  any  other  execution.  [Crompton  J.  Even 
according  to  Mr.  HilFs  argument,  the  statutable  remedy 
is  not  entirely  gone.  The  judgment  still  stands  ;  and- 
an  elegit  might  therefore  go  against  fresh  lands.] 
(Cr.  Hayes  was  then  stopped  by  the  Court.) 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
prosecutor  is  entided  to  the  remedy  which  he  seeks. 
There  are  two  conditions  to  be  fulfiled  before  a  creditor 
proceeds  against  the  individual  shareholders :  first,  that 
"  any  execution"  shall  have  issued  against  the  property 

(a)  The  reference  is  probably  to  Raatriek  v.  Derbyshire,  Stajffordthire, 
and  Worcestenhire  Junction  Raibeay  Company,  9  Exeh.  149. 
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Tbe  QoEKN  suflScient  whereon  to  levy  such  execution."  Now,  the 
Dfrbybhxre,  ^Jegit  having  issued,  can  there  be  found  sufficient 
arc.  Railway,  ^hereon  to  levy?   The  proceeds  of  the  elegit  clearly  are 

not  sufficient.     Both  conditions,  therefore,  are  fulfilled ; 

and  the  prosecutor  is  entitled  under  the  express  words 

of  the  statute. 

Erle  J.  I  also  am  of  opinion  that  we  ought  to  give 
judgment  for  the  prosecutor.  That  clearly  furthers  the 
intention  of  the  statute,  which  is,  that  the  attempt  should 
first  be  made  to  obtain  satisfaction  from  the  property  of 
the  company,  and,  that  failing,  satisfaction  should  be 
had  firom  such  shareholders  as  have  not  paid  up  for  their 
shares.  There  is  therefore  to  be  a  thorough  examination 
whether  the  company  has  any  funds  to  satisfy  the 
judgment ;  and  that  has  been  done  here.  I  am  glad 
that  no  technical  objection  intervenes  to  prevent  us 
fi-om  giving  effect  to  the  intention  of  the  Legislature. 
Another  elegit  might  issue ;  the  prosecutor  is  therefore 
a  '^  person  entitled  to  any  such  execution." 

Cbompton  J.  I  think  we  ought  to  import  no  techni- 
calities into  the  operation  of  the  statute.  The  provision 
is  new.  The  creditor  is  first  to  see  what  he  can  get 
from  the  Company ;  if  he  cannot  get  enough  to  satisfy 
his  debt,  a  fresh  remedy  is  given ;  but  it  is  not  a  fresh 
execution.  I  see  no  reason  for  applying  the  old  techni- 
cal rules  to  such  a  case. 

(No  fourth  Judge  was  present.) 

Judgment  for  the  Crown. 
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The  Churchwardens  and  Overseers  of  the  Poor  w«dmuday. 

Mttjf  3l8t. 

of  the  Parish    of  St.   Anne,  Westbonsteb, 
against  The  Linnean  Society  of  London. 


ON  24th  March,  1853,  a  rate  for  the  relief  of  the  Tht  Limumm 
Society  of 

poor  was  made  and  allowed  by  a  magistrate  acting  London  was 
for  the  Liberty  of  Westminster  for  the  above  parish,  in  by  Royal  char- 
which  the  Linnean  Society  was  assessed  for  the  house  cultivation  of 
No.  32,  Soho  Square,  as  below.  *J^"hS<i 

in  all  its 
branches,  and 
more  especially 
of  the  natural 
history  of 
Great  Britain 
and  Ireland, 

It  was  sap- 
ported  by  ad- 
mission fees 

The  Linnean  Society  having  objected  to  this  rate,  a  "ng^"^^" 

case  was  submitted  to  this  Court,  under  stat.  12  Sc  13  own  fellows, 

who  entered 


Name  d  Occupier. 

Property  rated. 

Name  or  situation 
of  Property. 

Rateable 
Talue. 

Robert  Bnmn. 

House. 
House. 

17.  Dean  Street, 

60. 

Vict  e,  45.  s.  11.,  which,  in  substance,  was  as  follows. 

The   Society  claims  exemption  from  rate,  on   the 
ground  that  it  comes  within  stat.  6  &  7  Vict  c.  36. 


into  an  en- 
gagement to 
muLe  the  pay- 
ments, ana 
were  liable  to 
ejection  for 
non-payment. 
The  fellows  were  entitled  to  receive  copies  of  the  published  transactionsr 
Held,  that  the  Society  was  exempt  from  rate,  in  respect  of  premises  occupied  for  their 
business,  under  stat  6  &  7  Viet,  c.  36.  «.  1.,  as  being  instituted  for  purposes  of  science 
exclusively,  and  supported  by  annual  voluntary  contributions ;  Crompton  J.  hesitating  as 
to  the  question  whetner  the  payments  were  voluntary. 

The  Society  let  off  some  rooms  of  the  house  in  which  they  transacted  their  business  to  B., 
the  occupier  of  the  adjacent  house,  granting  him  also  free  use  of  the  hall  and  staircase  and 
passages  of  their  house.  Held,  that  th'is  did  not  make  the  Society  rateable  for  the  rooms 
which  they  occupied  for  the  purposes  of  the  institution. 

The  librarian  and  porter,  whose  attendance  in  the  house  was  necessary  for  the  purposes 
of  the  institution,  occupied  rooms  in  the  part  of  the  house  retained  by  the  Society,  and,  in 
ooDsideration  thereof,  received  less  salary.  Held,  that  the  Society  were  occupiers  of  these 
rooms,  for  the  porpoMS  of  the  institution,  and  that  no  rate  covld  be  laid  in  respect  of  such 
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The  Society  was  incorporated  by  a  Royal  charter, 

"  dated    26th   March   1802,   for    the    purposes   therein 

mentioned,  and  has  been  conducted  in  conformity  with 

the  provisions  of  that  charter  unless  the  facts  stated  in 

this  case  are  inconsistent  with  such  purposes. 

A  printed  copy  of  this  charter,  together  with  all  its 
by-laws,  accompanied  the  case,  and  was  to  be  taken  as 
part  of  it. 

The  charter  recited  that  several  of  the  King's  subjects 
**  are  desirous  of  forming  a  society  for  the  cultivation  of 
the  science  of  natural  history  in  all  its  branches,  and 
more  especially  of  the  natural  history  of  Great  Britain 
and  Ireland^  and,  having  subscribed  considerable  sums 
of  money  for  that  purpose,  have  humbly  besought  Us  to 
grant  unto  them,  and  such  other  persons  as  shall  be 
approved  and  elected,  as  hereinafter  is  mentioned.  Our 
Royal  charter  of  incorporation  for  the  purposes  aforesaid." 
The  charter  then  incorporated  certain  persons  (named) 
by  the  name  of  The  Ltnnean  Society  of  LandoUy  with 
an  indefinite  number  of  fellows  (the  first  fellows  were 
named),  with  a  council  of  fifteen  of  the  fellows,  and 
with  officers  designated  in  the  charter.  Power  for 
appointing  fresh  officers  and  electing  and  removing 
fellows  and  members  were  given :  '^  and  that  the 
council  hereby  appointed,  and  the  council  of  the  said 
Society  for  the  time  being,  or  any  five  or  more  of  them, 
all  the  members  thereof  having  been  first  duly  sum- 
moned to  attend  the  meetings  thereof,  shall  and  may 
have  power,  according  to  the  best  of  their  judgment 
'  and  discretion,  to  make  and  establish  such  by-laws  as 
they  shall  deem  useful  and  necessary  for  the  regulation 
of  the  said  Society,  and  of  the  estate,  goods,  and  business 
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thereof;  and  for  fixing  and  determining  the  times  and 
places  of  meeting  of  the  said  Society,  and  also  the  times,  ~ 
place,  and  manner  of  electing,  appointing,  and  removing 
all  fellows,  honorary  members,  foreign  members,  and 
associates,  of  the  said  Society,  and  all  snch  subordinate 
officers,  attendants,  and  servants,  as  shall  be  deemed 
necessary  or  useful  for  the  said  Society;  and  also  for 
filling  up,  from  time  to  time,  any  vacancies  which  may 
happen  by  death,  removal  or  otherwise,  in  any  of  the 
offices  or  appointments  constituted  or  established  for 
the  execution  of  the  business  and  concerns  of  the  said 
Society ;  and  for  regulating  and  ascertaining  the  qualifi- 
cations of  persons  to  become  fellows,  honorary  members, 
foreign  members,  and  associates,  of  the  said  Society 
respectively,  and  also  the  sum  and  sums  of  money  to  be 
paid  by  them  respectively,  whether  upon  admission  or 
otherwise,  towards  carrying  on  the  purposes  of  the  said 
Society ;  and  such  by-laws,  from  time  to  time,  to  vary, 
alter,  or  revoke,  and  make  such  new  and  other  by-laws 
as  they  shall  think  most  useful  and  expedient,  so  that 
the  same  be  not  repugnant  to  these  presents,  or  to  the 
laws  of  this  Our  Realm."  Regulations  were  added  as 
to  the  mode  of  making,  altering  and  repealing  by-laws. 

The  parts  of  the  by-laws  material  to  the  argument 
and  judgment,  and  not  mentioned  in  the  body  of  the 
case,  were  the  following. 

Chapter  I. 
**  Section  L  Every  fellow  who  intends  to  propose 
any  person  to  be  a  fellow  of  the  Society,  shall,  before 
such  person  be  proposed,  make  known  to  him  the  nature 
of  the  obligation  into  which  he  is  to  enter,  in  the  event 
of  his  being  elected ;  and  also  the  sum  which  is  to  be 
paid  for  admission  money,  the  rate  of  annual  payments, 
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and  the  sum  to  be  paid  in  lieu  of  annual  payments,  for 
the  use  of  the  Society.** 

'*  VIL  No  person  elected  shall  be  admitted  a  fellow 
of  the  Society,  until  he  shall  have  paid  his  admission 
fee,  and  signed  the  usual  obligation  for  the  payment  of 
yearly  contributions,  or  paid  the  sum  appointed  in  lieu 
of  such  contributions.*' 

**  X.  No  person  shall  be  deemed  an  actual  fellow  of 
the  Society,  nor  shall  the  name  of  any  person  be  printed 
in  the  annual  list  of  the  fellows  of  the  Society,  until 
such  person  shall  have  paid  his  admission  fee,  and 
signed  the  usual  obligation  for  the  payment  of  annual 
contributions,  or  paid  the  sum  appointed  in  lieu  of  such 
contributions ;  and  no  such  person  shall  have  liberty  to 
vote  at  any  election  or  meeting  of  the  Society,  before 
he  shall  have  been  admitted  as  directed  in  the  preceding 
section." 

Chapter  11. 

"  Sect  L  All  fellows  elected  on  or  before  the  twenty- 
fourth  day  of  May  1802,  who  have  already  paid  their 
admission  fees,  but  have  not  paid  the  sum  of  ten  guineas 
at  one  payment,  in  lieu  of  all  annual  contributions,  shall 
pay  to  the  use  of  the  Society  the  annual  sum  of  one 
guinea ;  the  first  payment  to  become  due  on  the  twenty- 
fourth  day  of  May  1803.  Provided,  however,  that  every 
such  fellow  may,  at  any  time,  compound  for  all  future 
annual  payments  by  paying  the  said  sum  of  ten  guineas, 
including  the  annual  guinea  which  may  be  due  at  the 
time  such  composition  shall  be  paid.** 

Sects.  IL,  III.,  IV.,  v.,  make  provisions  for  the  pay- 
ments of  admission  fees,  annual  contributions,  or  com- 
positions, in  the  cases  of  fellows  elected  at  times  later 
than  24th  May  1802. 
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*^VI.  All  yearly  c  ontributions  shall  be  considered 
due  and  payable  at  each  anniversary  meeting  for  the 
year  preceding ;  but  no  fellow  elected  on  or  after  the 
first  day  of  February  in  any  year^  shall  pay  the  annual 
contribution  at  the  anniversary  meeting  which  shall 
immediately  follow  his  election.'' 

"  VII.  If  any  fellow  paying  yearly  contributions 
should  fail  to  bring,  or  send  in  the  same  to  the  treasurer, 
within  twelve  months  after  each  anniversary  meeting, 
unless  the  said  payment  be  remitted  in  whole  or  in  part 
by  special  order  of  the  council,  his  obligation  shall  be 
put  in  suit  for  the  recovery  thereof,  and  he  shall  be 
liable  to  ejection  from  the  Society;  upon  which  the 
council  shall  proceed  as  they  may  see  cause.** 
Chapter  VI. 
*^  Section  II.  No  fellow  shall  be  understood  to  have 
withdrawn  himself  from  the  Society,  until  he  shall  have 
signified  such  his  intention  by  letter,  under  his  hand, 
addressed  to  the  president;  and  if  such  letter  be  not 
left  at  the  apartments  of  the  Society,  between  the 
twenty-fourth  day  of  May  in  any  year  and  the  first  day 
of  February  next  following,  the  contribution  of  such 
fellow  shall  be  understood  to  be  continued  for  the 
whole  of  the  year  in  which  he  shall  have  so  withdrawn 
himself." 

Chapter  XV. 
*^  Sect.  L  The  transactions  of  the  Society  shall  be 
printed  at  such  times,  and  in  such  manner,  as  the 
council  for  the  time  being  shall  direct,  at  the  sole 
charge,  and  for  the  sole  use  and  benefit  of  the  Society." 
'^  IL  Every  fellow,  whose  payments  to  the  Society 
shall  have  been  paid  up  to  the  time  of  publication  of 
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each  volame  of  the  Society's  transactions,  shaU  be 
entitled  to  one  copy  of  such  volame ;  but  no  fellow  who 
shall  not  have  paid  the  sum  appointed  in  lieu  of  all 
annual  payments,  or  paid  at  least  one  yearly  contri- 
bution at  the  time  of  publication,  shall  be  considered  as 
entitled  thereto.'* 

The  Society  was  duly  certified,  by  the  barrister 
authorized  for  that  purpose,  to  be  entided  to  the  benefit 
of  the  statute.  The  by-laws  of  the  Society  provide  that 
it  shall  not  make  any  dividend,  gift,  division  or  bonus  in 
money  unto  or  between  any  of  its  members,  and  have 
also  been  duly  certified. 

The  officers  of  the  Society  are  a  president,  a  treasurer, 
a  secretary,  a  clerk,  librarian  and  housekeeper,  and  a 
porter. 

The  business  of  the  Society  is  managed  by  the  pre- 
sident and  such  fellows  as  are  members  of  the  council 
in  the  manner  prescribed  in  chapter  xrv.  of  the  by-laws : 
and  meetings  are  held  periodically,  at  which  papers 
regarding  natural  history  are  read  and  discussed ;  and 
such  of  them  as  it  is  the  sense  of  a  standing  committee 
of  the  Society  should  be  published  (by-law  chap,  xr^.), 
are  printed  in  their  transactions. 

Between  300  and  400  copies  of  the  transactions  are 
circulated  amongst  the  fellows.  Others  are  sold  to  the 
public.  And  about  50  other  copies  are  gratuitously 
distributed  amongst  other  institutions  both  at  home  and 
abroad.  The  printing,  publication  and  sale  of  these 
transactions  do  not  defiray  their  own  expences;  and  the 
only  object  of  the  Society,  in  so  selling,  is  to  reduce 
the  expences  incurred  by  them  in  such  printing,  pub- 
lication and  sale. 
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Some  of  the  fellows  pay  annual  contributions.  Others 
pay  the  sum  appointed  in  lieu  of  annual  contributions. 
The  Society  is  partly  supported  by  these  several  con- 
tributions. No  contribution  or  payment  of  any  kind 
is  made  by  honorary  members,  foreign  members  or 
associates. 

The  fellows  are  entitled  to  have  gratis  a  copy  of  all 
those  transactions  which  are  published  subsequently  to 
their  having  paid  the  first  annual  subscription,  or  the 
sum  in  lieu  of  all  annual  contributions.  The  transactions 
are  published  by  Longman  ^  Co.,  booksellers,  who  sell 
them  to  the  public  by  commission,  at  a  fixed  price, 
making  to  the  purchaser,  if  he  be  a  bookseller,  the 
usual  allowance  of  25  per  cent  Other  copies  of  these 
publications  are  kept  at  the  Society's  house  for  sale, 
where  they  may  be  purchased  by  the  public  on  the 
same  terms  as  if  bought  at  Longman  8f  Co's.  But  all 
those  fellows  who  may  wish  to  have  those  volumes 
which  may  have  been  published  before  they  became 
subscribers  are  allowed  the  booksellers'  privilege  of 
purchasing  them  at  a  reduction  of  25  per  cent  The 
only  object  in  making  an  allowance  to  fellows  on  the 
purchase  of  volumes  or  parts  of  the  transactions  is  to 
enable  them  to  purchase  at  a  reduced  price  those  volumes 
or  parts  which  were  published  before  their  admission  as 
feUow& 

The  clerk,  librarian  and  housekeeper  of  the  Socie^ 
occupies,  as  his  dwelling,  two  rooms  within  the  house. 
No,  32  Soho  Square^  and* wholly  lives  there.  The 
library,  museum  and  other  matters  of  the  Society  under 
the  care  of  this  officer  are  very  valuable.  The  porter 
of  the  Society  also  dwells  in  the  house  No.  32.  And 
it  is  admitted  by  the  parish  officers  that  it  is  convenient 
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and  reasonably  necessary  that  the  porter  should  so  dwell 
there.  The  clerk,  librarian  and  housekeeper,  and  the 
porter,  respectively,  receive  salary  or  wages  for  their 
services,  and  pay  no  rent  for  the  use  of  the  rooms  in 
which  they  -dwell,  the  value  of  the  permissive  use  of 
such  rooms  being  however  taken  into  account  in  fixing 
the  amount  of  salary.  The  remainder  of  the  apartments 
is  entirely  appropriated  to  a  museum,  library  and  other 
rooms  suitable  to  and  necessary  for  the  purposes  of  the 
Society :  and  no  part  of  them  is  unoccupied. 

The  premises  included  in  the  rate  were  originally  one 
house  only,  and  formed  the  town  mansion  of  the  late 
Sir  Joseph  Banks,  and  were  rated  as  one  tenement  (viz. 
as  No.  32,  Soho  Square),  in  one  sum  of  1841  per 
annum.  Sir  JosepKs  principal  apartments  were  in  the 
part  fronting  Soho  Square ;  but  the  whole  of  that  part 
of  the  house  which  was  in  Dean  Street  was  also  occupied 
by  him ;  part  of  it  consisting  of  his  library,  and  the  rest 
of  it  of  apartments  appropriated  for  the  use  of  different 
portions  of  his  family.  Sir  Joseph  Banks,  by  his  will, 
left  the  residue  of  a  term  which  he  had  in  this  property 
to  Mr.  Robert  Brown.  Soon  after  his  death,  Mr.  Brown 
underlet  to  the  Linuean  Society,  not  the  whole  house, 
but  a  certain  portion  of  it  fix)nting  Soho  Square,  and 
reserved  to  himself  the  remainder,  which  he  occupied. 
In  1851,  Mr.  Brown^s  lease  expired.  And,  at  the  latter 
end  of  that  year,  the  Society  took  fi-om  the  freeholder  a 
lease,  for  twenty-one  years,  fi'om  Michaelmas  1851,  of 
the  whole  property  included  in  the  respective  assess- 
ments on  the  Society  and  Mr.  Brown,  and  which  had 
been  previously  held  by  Mr.  Brown ;  and  on  6th  Minf 
1851,  by  lease  (which  formed  part  of  the  case),  underlet 
to  Mr.  Brown,  for  twenty  one  years,  wanting  two  days^ 
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from  Michaelmas  ISSl,  the  same  premises  which  he  had 
reserved  to  himself  when  he  underlet  to  the  Society ; 
that  is  to  say : 

Firstly:  '^Ali  that  messuage  or  tenementy  dwelling 
house  and  private  museum,  outbuildings,  part  of  yard, 
area,  stairs  to  basement,  inclosed  passage,  and  other  the 
premises   coloured"  &c.   in   the   plan   in    the   margin, 
^*  which  said  premises  are  on   the  east  side  of  Dean 
Street  in  the  parish  of  St  Ann,  Soho,  in  the  county  of 
Middlesex,  numbered   17  in  the  same  street,  and  are 
situate  at  the  rear  of  a  certain  messuage  or  dwelling 
house  hereinafter  mentioned,  situate  and  being  at  the 
south  west  angle  of  Soho  Square,  in  the  said  parish  of 
Samt  Ann,  Soho,  and  at  No.  32  in  the  same  Square." 
And,  secondly:  ^'All  such  rooms  and  accommodations 
in  the  said  messuage.  No.  32  in  Soho  Square,  as  are 
hereinafter  mentioned ;  that  is  to  say,  two  rooms  on  the 
ground  floor,  marked"  &c.  on  the  plan  $  ^<  one  room  on 
the  second  floor,  on  part  of  the  same  site,  called  the 
northern  back  room,  the  windows  of  which  face  to  the 
west;    two  small  back  rooms  (on  the  attic  floor  over 
the  great  room),  the  windows  of  which  face  to  the  west ; 
together  with  the  use,  in  common  with  the  said  Linnean 
Society,  their  successors  and  assigns,  of  the  hall,  staircase 
and  passages  forming  part  of  the  said  dwelling  house 
No.  32,  leading  to  the  said  rooms  and  premises  demised, 
for  the  purpose  of  passing  and  repassing  at  all  times  to 
and  from  the  same." 

The  premises  No.  17  Dean  Street,  firstly  above 
demised,  are  wholly,  and  are  alone,  included  in  the 
assessment  on  Mr.  Broum  above  set  forth. 

Under  such  underlease,  Mr.  Brown  has  ever  since 
VOL.  m.  3  F  E.  8c  B. 
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occupied  and  enjoyed  tbe  premises  and  rights  so  demised 
and  granted  to  him. 

If  the  Court  shall  be  of  opinion  that  the  Society  are 
not  exempted  from  the  rate,  the  rating  of  124/.  is  to 
stand  as  confirmed  against  them.  If  the  Court  shall  be 
of  opinion  that  such  exemption  exists  as  to  all  the 
property  except  the  rooms  used  as  residences  by  the 
clerk  and  by  the  porter  as  aforesaid,  then  the  rate  on 
the  Society  to  be  reduced  to  the  sum  of  24L  rateable 
value  in  respect  of  such  rooms  only.  But,  if  the  Court 
shall  be  of  opinion  that  there  is  a  complete  exemption 
fi'om  liability  to  poor  rate  in  respect  of  all  such  premises, 
then  the  rate  is  to  be  amended  by  striking  out  the  sum 
of  1247.  inserted  as  rateable  value  in  the  said  assessment 
on  2Tie  Linnean  Society:  the  parties  agreeing  that  a 
judgment,  in  conformity  with  the  decision  of  this  Court, 
and  for- such  costs  as  this  Court  shall  adjudge,  may  be 
entered  on  motion  by  either  party  at  the  general  quarter 
sessions  of  the  peace  for  Middlesex. 


Pashley^  for  the  respondents.  It  must  be  admitted 
that  this  Society  is  instituted  for  purposes  of  science 
exclusively,  and,  so  far,  is  within  the  exception  given 
by  Stat.  6  &  7  Vict.  c.  36.  s.  1.  But  a  question  arises, 
whether  it  is  *' supported  wholly  or  in  part  by  annual 
voluntary  contributions,"  which,  by  the  same  section,  is 
also  necessary  to  the  exemption.  It  appears  that  either 
annual  contributions  are  paid,  or  a  sum  in  lieu  thereof, 
under  ch.  u.  of  the  by-laws.  There  is  nothing  else  in 
the  nature  of  contribution ;  and  this  is  not  voluntary ; 
for,  if  any  fellow  refused  to  pay,  he  would  of  course  be 
ejected,  under  ch.  n.  s.  7.     [Lord  Campbell  C.  J.     No 
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one  is  compelled  to  continue  a  fellow.  Suppose  a  party 
gave  a  bond,  conditioned  for  the  payment,  would  the 
payment  be  the  less  voluntary  ?  If  the  undertaking  to 
contribute  be  voluntary  at  the  outset,  does  it  become 
compulsory  afterwards  ?J  In  Russell  Institution  v.  Vestry 
of  St  Giles  (a)  this  Court,  in  a  case  not  materially 
differing  from  the  present  as  to  this  point,  doubted 
whether  the  contributions  could  be  called  voluntary. 
By  the  by-laws,  ch.  vl  s.  2.,  the  contributions  are  re- 
quired for  the  whole  year  in  the  course  of  which  a 
fellow  withdraws  himself,  unless  he  have  given  notice  in 
the  manner  and  during  the  time  there  specified.  The 
payment  of  rent  by  a  tenant  from  year  to  year  is  not 
voluntary,  though,  by  taking  proper  steps,  he  can  put 
an  end  at  once  to  the  tenancy  and  liability.  [Cromp- 
ton  J.  Payment  of  rent  is  not  contribution  in  any  sense 
of  the  word.  JErle  J.  Suppose  a  man  directs  by  will 
that  his  executor  shall  pay  100/.]  That  is  voluntary  on 
the  part  of  the  testator,  but  not  on  the  part  of  the 
executor.  Hie  next  question  is,  Whether  the  under- 
lease of  a  part  of  the  premises  to  Broton  does  not  put  an 
end  to  the  exemption.  As  to  the  part  let,  the  ex- 
emption seems  not  to  be  insisted  on.  [Cowlinff,  contr^ 
admitted  that  there  must  be  a  rate  in  respect  of  so 
much.]  The  question  still  is,  whether  this  does  not 
destroy  the  exemption  as  to  the  whole.  The  premises 
must  be  occupied  solely  for  the  scientific  purpose  ;  it  is 
not  enough  that  the  rent  be  applied  to  the  purpose ; 
Purvis  V.  Traill  (i),  The  Earl  of  Clarendon  v.  The 
Rector  t[c.  of  St.  James's  (c).  Retina  v.  Overseers  of 
Manchester  (d)  may  be  cited  on  the  other  side :  but 
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(a)  Ante*  p.  416. 
(c)  10  Com.  B.  806. 


(b)  3  Exek.  344. 
(if)  16  Q.  B.  449. 
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The  Earl  of  Clarendon  v.  The  Rector  ^c.  of  St  James's  (a), 
a  later  case,  appears  to  decide  that  in  such  a  case  the 
exemption  is  put  an  end  to  as  to  all  the  premises. 
Lastly,  the  occupation  by  the  librarian  and  porter 
cannot  be  considered  as  an  occupation  for  the  scientific 
purposes  of  the  Society :  they  hold,  partly,  in  lieu  of 
salary ;  and  the  case  falls  within  the  principle  of  Gambier 
V.  Overseers  of  Lydford  (ft),  which  agrees  with  Regina  v. 
Temple  (c> 


Cowling^  contra,  was  not  called  on. 


Lord  Campbell  C.  J.  I  think  the  appellants  are 
entitled  to  the  exemption  from  rate.  It  is  conceded  that 
the  Society  is  instituted  exclusively  for  scientific  purposes: 
that  fulfils  one  condition  of  stat  6  &  7  Vict  c.  36.  «.  1. : 
the  case  is  very  different  from  that  of  a  musical  club 
or  a  subscription  instituted  for  the  purpose  of  enabling 
the  subscribers  to  read  newspapers,  or  amuse  themselves 
in  any  other  way.  Here  the  exclusive  object  is  science. 
Then,  is  the  Society  maintained  partly  by  voluntary 
contributions  ?  I  am  clearly  of  opinion  that  it  is.  For, 
though  the  fellows  are  under  an  obligation  to  pay  while 
they  continue  fellows,  the  payment  is  still  voluntary, 
seeing  that  the  obligation  was  incurred  by  a  voluntary 
engagement,  firom  which  the  fellows  are  at  liberty  to 
withdraw ;  though  I  do  not  say  that,  even  if  they  had 
no  longer  the  power  to  withdraw,  the  payment  would 
be  the  less  voluntary.  The  case  in  no  way  resembles 
that  of  The  Russell  Institution  {d\  where  newspapers 

<a)  10  Com.  B,  806.  (6)  Ante,  p.  346. 

(e)  2£.  ^  B.  160. 

(rf)  Ruuett  Jnttituiion  v.  VtUry  of  St,  GUe$,  ante,  p.  416. 
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were  supplied,  and  accommodations  given  to  the  sub- 
scribers, preventing  the  payments  from  being  mere 
voluntary  contributions  for  the  promotion  of  science.  It 
is  true  that  here  copies  of  the  proceedings  are  furnished 
to  each  member :  but  that  is  done  only  to  forward  the 
scientific  object  by  communicating  information  to  the 
members.  Then,  as  to  the  underletting.  If  the  Society 
made  any  use  of  the  premises  which  was  not  connected 
with  the  scientific  purpose,  they  would  be  properly  consi- 
dered as  not  occupying  exclusively  for  that  purpose.  But 
the  underletting  is  of  a  distinct  part  to  a  person  who 
occupies  for  his  own  purposes,  and  is  rateable  in  respect 
of  such  part.  The  Society  are  not  occupiers  of  that 
part,  and  cannot  be  rated  in  respect  of  it  They  cannot 
lose  their  indemnity  because  there  are  rooms  in  the  house 
which  they  do  not  want,  and  which  they  therefore  let 
off.  Then,  as  to  the  occupation  by  the  porter.  I 
assume  that  this  is  subsidiary  and  necessary  to  the  pur- 
poses of  the  Society :  if  so,  it  is  an  occupation  by  the 
Society  through  their  porter  and  for  their  own  purposes; 
and  this  does  not  destroy  the  exemption. 
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Erle  J.  I  also  am  of  opinion  that  this  rate  must  be 
amended.  The  Society  clearly  is  one  which,  according 
to  the  Act,  fulfils  the  condition  of  being  instituted  for 
purposes  of  science  exclusively,  and  supported  in  part 
by  voluntary  contributions,  unless  the  special  grounds 
of  objection  can  be  made  good.  It  is  suggested  that 
the  payments  are  not  voluntary,  because  every  fellow 
becomes  liable  to  the  payment.  But  this  subscription 
is  in  the  nature  of  a  gift  for  the  purpose  of  science, 
nothing  being  received  back  for  the  personal  profit  of 
the  party  paying:  and  it  is  voluntary,  inasmuch  as  a 
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party  by  withdrawing  bis  name  will  cease  to  pay.  It  is 
quite  immaterial^  in  this  question,  whether  a  party  can 
simply  cease  to  pay,  or  must  withdraw  his  name  before 
doing  so.  As  to  the  underletting,  the  matter  is  one  of 
fact:  the  case  is  like  that  of  two  contiguous  houses. 
Some  rooms  in  the  Society's  house  are  in  fact  not  wanted; 
and  these  are  let  to  the  occupier  of  the  contiguous  house, 
an  arrangement  often  made  in  contiguous  bouses.  The 
premises  let  are  to  be  taken  as  part  of  Brawn^s  house. 
The  third  question  is  as  to  the  residence  of  the  librarian 
and  porter.  The  liberty  of  occupying  for  the  purposes 
of  science,  free  from  rate,  clearly  could  not  exist  unless 
some  one  was  in  attendance  on  the  premises :  so  that 
the  question  is  whether  the  occupation  of  the  person  is 
in  fact  subsidiary;  and  the  statement  of  the  case  shews 
that  it  is  so. 


Crompton  J.  During  the  argument,  I  was  not  with- 
out doubt  whether  the  Society  was  supported  in  part 
by  voluntary  contributions ;  whether  the  statute  is  satis- 
fied by  the  contributions  being  voluntary  at  the  fime 
when  the  contributor  first  undertakes  to  pay,  or  whether 
every  payment  must  be  voluntary.  I  do  not  wish  to 
put  a  narrow  construction  on  the  statute ;  but  I  do  not 
see  my  way  very  clearly  to  the  conclusion  which  the 
rest  of  the  Court  draw.  As  to  the  letting  off  a  portion 
of  the  house,  Regina  Y.Overseers  of  Manchester  (a)  shews 
that  the  part  occupied  by  the  Society  may  be  exempt 
from  rate,  though  a  part  is  let  off.  I  see  no  distinction 
between  taking  a  house  and  letting  off  a  room,  and 
taking  a  room.     The  occupation  by  the  librarian  and 


(a)  16  Q.  B,  449. 
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porter  is  clearly  an  occapation  by  the  Society  for  the        1854. 
purposes  of  the  institution.  Church. 

wardens  of 
St.  Annb 

(No  fourth  Judge  was  present)  j^  ^^^  • 

Judgment  for  appellants  (without  costs).       Socibty. 


The  Vestrymen  of  the  Parish  of  St.  Mabylebone  w^^^y. 

^  Ma^  3l8t. 

in  MroDLESEx  against  The  Zoological  Society 
OF  London. 


nPHE.  parish   of  St   Marylehom    in   the    county   of  ^'J^^'*^ 
Middlesex  is   ffovemed  by  several  local    Acts  of  incorporated 

■o    v  V     .  .  by  charter 

rarliament  (a),  m  pursuance  whereof  the  vestrymen  of  "for  the  ad- 
the  parish  made  a  rate,  on  19th  June  1852,  upon  the  Zoology  and 
occupiers  of  lands  and  buildings  in  the  parish,  included  oio^'y*andS« 

introduction 
of  new  and 
curious  subjects  of  the  animal  kingdom.*'  They  occupied  land  on  which  were  buildings 
appropriated  as  receptacles  for  housing  animals  and  birdsi  and  as  a  museum  for  staffed 
specimens.  Three  acres,  not  so  appropriated,  were  cultivated  as  a  flower  garden. 
Refreshment  rooms  on  the  premises  were  occupied  for  the  purpose  of  supplying  refresh- 
ment to  visitors,  by  il/.,  who  paid  to  the  Society  a  rent  for  this  privilege.  The  public  were 
admitted  to  the  grounds,  either  by  paying  money  upon  each  admittance,  or  by  tickets  given 
to  them  by  the  fellows.  Ouce  in  the  week,  for  three  months  in  the  year,  the  Society 
procured  the  attendance  of  a  musical  band. 

Held :  that  tho  Society  was  not  exempt  from  rate,  under  stat.  6  &  7  Viet.  e.  36.  s.  1.,  the 
premises  not  being  occupied  exclusively  for  the  purposes  of  science. 

The  Society  was  supported  in  part  by  annual  contributions  from  the  fellows  and  sub* 
scribers.  Each  fellow  was  entitled  to  personal  admission,  with  a  specified  number  of  com- 
panions, on  every  day,  and  could  also  give  admission  at  certain  times  by  written  orders  and 
tickets,  to  which  he  was  entitled :  and  fellows  were  also  entitled  to  purchase  tickets  giving 
free  admission  to  the  bearer.  Subscribers  also  were  entitled  to  purchase  annually  an  ivory 
ticket,  admitting  a  named  person  of  their  family,  with  a  companion. 

SembU  i  that  the  annual  contributions  by  the  fellows  were  not  voluntary  contributions 
within  the  meaning  of  sect.  1 ,  inasmuch  as  tho  fellows  and  subscribers  obtained  a  benefit, 
not  purely  scientific,  in  consideration  of  the  payments. 

(a)  35  G.  3.  c.  73.,  46  G,  3.  c.  xc.  (local  and  personal,  public),  51  G,  3. 
e.  cli.  (local  and  personal,  public),  53  G.  3.  c.  clxiii.  (local  and  personal, 
public),  1  &  2  67.  4.  c.  xxi.  (local  and  personal,  public),  3  G,  4.  e.  Ixxxiv. 
(^local  and  personal,  public),  6  G.  4.  c.  124.,  7  &  8  G,  4.  c.  Ixxxix.  (local 
and  personal,  public). 
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1854.       in  which  were  the  land  and  buildings  in  the  occupation 
MARrLEBONE  of  SL  chaitcred  society  called  The  Zoological  Society  of 

*^J/^  London. 
^S^iTt^''  ^^^  Society,  on  28th  October  1843,  obtained  the 
certificate  of  the  barrister  appointed  by  stat.  6  &  7  VicL 
c.  36.,  that  the  Society  was  entitled  to  the  benefit  of 
exemption  from  county  &c.  rates,  in  respect  of  lands 
and  buildings  occupied  by  them  ;  which  certificate  was 
duly  sent  to  the  clerk  of  the  peace  of  the  county,  con- 
firmed, and  filed  in  1843.  After  the  making  of  the 
said  rate,  the  Society  appealed  to  the  vestrymen  of 
St.  Marylebone  against  the  same :  but,  the  Society  not 
being  satisfied  with  the  determination  of  such  vestrymen, 
and  having  given  notice  of  their  intention  to  appeal  to 
Sessions,  the  vestrymen  and  the  Society  agreed,  by 
consent,  and  by  order  of  Coleridge  J.,  to  state  the  facts 
for  the  opinion  of  this  Court,  in  a  case,  which  was 
substantially  as  follows. 

The  Zoological  Society  was  incorporated  by  Royal 
Charter  on  27th  March  1829,  "for  the  advancement  of 
Zoology  and  Animal  Physiology,  and  the  introduction 
of  new  and  curious  subjects  of  the  animal  kingdom.*' 

The  land  and  building  occupied  by  the  Society  in 
the  parish  of  St.  Marylebone  consist  of  a  piece  of  land 
situate  in  the  Regenfs  Park^  containing  in  the  whole 
25 1  acres,  and  of  buildings,  houses  or  receptacles  for 
housing  animals,  mostly  imported  by  the  Society  from 
foreign  parts ;  portions  of  which  buildings  are  fitted  up 
and  used  as  the  residences  of  keepers ;  as  also  aviaries, 
a  museum  for  stuffed  birds  and  animals,  a  porter's  lodge, 
and  greenhouses. 

The  management  of  the  affairs  of  the  Society  is 
vested  by  the  charter  in  a  president,  treasurer,  secretary 
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and   council;    such   council    to   consist  of  21    fellows        1854. 
including  the  president,  treasurer  and  secretary.  Marylebone 

By  one  of  the  Society's  by-laws,  the  admission  fee  of  V«^»*ry 
a  fellow  is  fixed  at  51.  The  annual  contributions  of  ^^^J^^^ 
those  elected  before  6th  December,  1832,  at  22.,  and  the 
composition  in  lieu  thereof  at  202. ;  the  annual  con« 
tribution  of  fellows  elected  after  that  date  is  fixed  at  3/., 
and  the  composition  at  302.  By  another  of  the  by-laws, 
"  ladies  may  be  admitted  as  fellows  upon  the  same  terms, 
with  the  same  privileges,  and  under  the  same  regulations 
in  all  respects  as  gentlemen.''  At  the  date  of  the  rate, 
the  number  of  fellows  was  1650,  of  whom  86  were 
ladies. 

By  another  of  the  by-laws  it  is  provided  that  "  no 
dividend,  gift,  division,  or  bonus,  shall  be  made  by  the 
Society,  unto  or  between  any  of  its  members."  Another 
of  the  by-laws  provides  for  the  admission  of  annual 
subscribers,  to  be  elected  by  the  council,  the  annual 
contribution  of  such  subscribers  to  be  3/.  The  by-laws 
also  provide  for  the  admission  of  honorary,  foreign  and 
corresponding  members,  none  of  them  to  be  liable  to 
any  fees  or  contributions. 

Fellows,  annual  subscribers,  honorary,  foreign  and 
corresponding  members,  are  entitled  to  one  copy  of  the 
scientific  proceedings  of  the  Society  on  application  at 
the  office,  and  are  entitled  to  purchase  the  transactions 
and  other  publications  of  the  Society  at  25  per  cent, 
less  than  the  price  charged  to  the  public.  They  may 
obtain,  on  the  payment  of  one  guinea  annually,  an 
ivory  ticket  which  will  admit  a  named  person  of  their 
immediate  family  to  the  gardens  and  museum,  with  one 
companion  daily.  Each  fellow  is  entitled  to  personal 
admission  with  two  companions  on  every  day.     On  a 
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1854.  Saturday  he  may  give  written  orders  for  admission  to 

Marylebonk  '^^  persons,  instead  of  a  personal  introduction ;  and  on 

Vestry  Sunday  may  be  accompanied  by  two  persons,  and  may 

Zoological    give  two  written  orders  for  admission.     Each  fellow  has 
Society. 

twenty  tickets,  which  such  fellow  signs,  an^  each  of 

which  admits  one  person  on  any  one  day  in  the  year. 

Tliey  may  have  a  transferable  ivory  ticket,  admitting 
two  persons,  available  throughout  the  whole  period  of 
fellowship,  on  payment  of  \0L  in  one  sum.  They  may 
also  obtain  any  number  of  tickets,  in  addition  to  those 
to  which  they  are  entitled,  for  the  free  admission  of  the 
bearer  at  any  time  except  on  Sundays,  without  their 
personal  introduction,  on  payment  of  one  shilling  per 
ticket  for  adults,  or  sixpence  per  ticket  for  children,  at 
the  Office  of  the  Society  No.  II  Hanover  Square. 

The  Society  also,  on  special  application  to  the  council, 
gives  gratuitous  admission  annually  to  about  10,000 
children  belonging  to  the  charity  schools  of  London 
and  the  vicinity.  The  Society  also  gives  free  admission 
to  students  at  the  Ruyal  Academy,  at  the  School  of 
Design,  and  to  all  artists  native  and  foreign  who  are 
properly  recommended  as  likely  to  benefit  by  the  pri- 
vilege. And  the  Society  has  presented  many  valuable 
subjects,  which  have  died  in  their  menagerie,  and  also 
subjects  from  their  museum,  to  the  provincial  and 
metropolitan  collections  of  natural  history. 

The  gardens  and  museum  of  the  Society  are  open  to 
the  public  every  day  except  Sundays;  and  the  price 
chaif;ed  for  admission  (which  is  paid  at  the  entrance 
gates)  is  one  shilling  for  adults,  and  for  children  sixpence, 
except  on  Monday,  when  it  is  sixpence  for  all.  During 
Easter  week  the  charge  is  sixpence  every  day,  except 
on  Saturday^  when  it  is  one  shilling.     This  reduction  is 
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advertized  in  the  daily  papers;  and  placards  are  posted       1854. 
up,  annonncing  the  same.     On  Sundays^  throughout  the  Marylebone 
year,  members  and  persons  with  orders  or  introductions       ^^^ 
obtained  as  aforesaid  are  alone  admitted.  Zoological 

OOCIBTY. 

Confectionery  and  other  refreshments  are  sold  in  the 
gardens  by  a  Mr.  Masters^  who  for  some  years  past  has 
carried  on  that  business  by  permission  of,  and  on  making 
an  annual  payment  to,  the  Society,  under  agreement 
with  the  Society.  The  agreement  in  that  behalf,  in 
force  when  the  rate  appealed  against  was  made,  was  the 
following. 

The  case  set  out  the  agreement.  The  following  are 
extracts. 

"An  agreement  made  this  29th  day  of  March  1852, 
between  The  Zoological  Society  of  London,  of  the  one 
part,  and  Thomas  Masters^  of  &c.,  **  confectioner,  of 
the  other  part,  as  follows. 

"The  said  Zoological  Society^  for  the  considerations 
hereinafter  contained,  hereby  agrees  to  grant,  and  the 
said  Thomas  Masters  to  take  from  them,  the  privilege 
of  selling  confectionery  and  other  refreshments  in  the 
confectionery  rooms  at  the  gardens  of  the  said  Society 
in  the  Regents  Park,  and  such  accommodation,  in 
relation  thereto,  as  heretofore  enjoyed  by  him,  the  said 
Thomas  Masters,  at  the  said  gardens,  for  the  year  com- 
mencing on  the  1st  day  of  ^;?n7  next  ensuing  the  date 
hereof,  and  ending  on  the  31st  day  of  March  1853. 
And,  in  consideration  of  such  privilege,  the  said  Tliomas 
Masters  agrees  to  pay  to  the  said  Society  the  sum  of 
400/.,  and  an  additional  sum  of  &l  for  every  10,000 
visitors  at  the  said  gardens  over  and  above  450,000 
during  the  said  period :  the  said  sum  of  4001  to  be 
paid  at  the  times  following,  that  is  to  say :  200/.,  part 


812  TRINITY  TERM. 

1854.  thereof,  on  or  before  the  Slat  day  oi March  instant,  and 
Marylbbonb  before  the  privilege  hereby  given  to  the  said  Thomas 

Vestry  Masters  shall  be  exercised  by  him ;  and  the  remaining 
'^^oo\ch\.    gym  ^^f  200/.  on  or  before  the  1st  day  of  June  next; 

■90CI KT  X  a 

and  the  additional  sum  of  6/.  for  every  10,000  visitors** 
&c.  "  to  be  paid  at  the  times  following:  that  is  to  say: 
the  first  payment  thereof  to  be  made  on  the  1st  day  of 
the  month  next  ensuing  the  day  on  which  the  aggregate 
number  of  visitors  to  the  said  gardens,  computing  from 
the  said  Ist  day  of  April  next  inclusive,  shall  amount 
to  the  full  number  of  460,000;  and  the  succeeding 
payments  to  be  made  on  the  Ist  day  of  each  month 
next  ensuing  the  day  on  which  the  visitors  to  the  said 
gardens  shall  from  time  to  time  amount  in  number  to 
10,000  complete  over  and  above  the  said  number  of 
460,000."  Provisions  for  evidence  of  the  number  of 
visitors.  *^  And  the  said  Thomas  Masters  hereby  further 
agrees  to  make  the  said  several  payments  at  the  tinics 
and  in  manner  aforesaid,  without  any  deduction  what* 
soever ;  also  not  to  assign,  underlet,  or  in  any  manner 
dispose  of,  the  privileges  hereby  granted,  or  any  part 
thereof,  without  the  previous  consent  in  writing  of  the 
secretary  of  the  said  Society ;  and  also  not  to  make  any 
alteration  in  or  upon  the  said  premises,  or  any  part 
thereof,  without  the  authority  in  writing  of  the  secretary 
of  the  said  Society  authorized  in  that  behalf  by  an 
order  or  minute  of  the  council  of  the  said  Society : 
and,  at  the  expiration  of  the  said  term,  to  remove  all 
things  belonging  to  him  from  the  said  gardens  and 
premises  of  the  said  Society,  and  to  leave  the  said 
rooms  in  the  same  condition  in  which  they  now  are, 
reasonable  use  and  wear  only  excepted.  And  it  is 
hereby  declared  that,  notwithstanding  the   {)ennission 
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hereby  given  to  the  said   Thomas  Masters  to  use  the        1854. 
said  rooms,  it  shall  be  lawful  for  the  said  Society,  at  all  Marylebone 
times,  to  enter  therein  for  any  purpose,  and  to  make  ^/^ 

any  repairs  or  alterations  as  they  may  think  fit  And  ^g^|^^^^ 
it  is  hereby  further  agreed  that  any  such  alterations  as 
shall  be  of  a  permanent  character  shall  be  made  at  the 
sole  cost  of  the  said  Society;  but  that  all  such  alterations 
and  repairs  as  shall  be  of  a  temporary  character,  or  shall 
be  occasioned  by,  or  by  the  neglect  of,  the  said  Thomas 
Masters^  shall  be  made  and  executed  at  the  sole  cost  of 
the  said  Thomas  Masters^  under  the  direction  and  by 
the  workmen  appointed  by  the  said  Society's  architect." 
Provision  enabling  the  Society,  in  case  of  non-payment 
by  Master Sy  or  default  in  the  observance  of  any  of  the 
agreements,  or  of  his  being,  by  himself  or  servants, 
guilty  of  any  misconduct  in  the  exercise  of  the  privileges 
granted,  to  determine  the  agreement  by  notice.  '*  And 
it  is  hereby  lastly  declared  that  this  agreement  shall  not 
operate  as  a  demise  to  the  said  Thomas  Masters,  but 
merely  as  a  right  of  entry  upon  the  premises  of  the  said 
Society  for  the  purposes  hereinbefore  mentioned,"  The 
common  seal  of  the  Society  was  affixed  to  the  agree- 
ment, which  was  signed  and  sealed  by  Masters. 

One  of  the  buildings  called  refreshment  rooms  in  the 
above  agreement  is  situate  in  the  parish  of  Saint  Pancras ; 
two  others  are  situate  in  Saint  Marylebone.  The  first  of 
these  latter  is  a  wooden  building,  about  nine  feet  by 
seven  at  the  base,  and  nine  feet  high ;  and  it  is  closed 
by  shutters  and  a  door,  and  is  opened  by  Mr.  Masters 
at  9  A.  M.,  and  is  locked  up  by  him  at  sunset ;  that  being 
the  period  during  which  the  gardens  are  opened,  and 
during  which  the   right  of  selling   mentioned   in   the 


8J4  TRINITY  TERM. 

1854.        agreement  is  exercised  bj  him.     The  third  is  a  wooden 


Marylebone 


covered  stall. 
Vestry  jjj  ^jjg  y^^^  jg^j  j^^  Society  permitted  Mr.  Gould  to 

Zoological    build  a  room   in  the  ttardens.      Mr.  Gould  exhibited 
Society.  " 

therein  his  collection  of  humming  birds:  and  he  was 

allowed  to,  and  did,  charge  for  admission  to  view  his 
said  collection  sixpence  to  each  person  (excepting 
fellows),  in  addition  to  the  money  paid  to  the  Society 
by  each  person  for  entering  the  gardens.  This  con- 
tinued till  October  1851.  In  the  following  year,  Mr. 
Gotdd  allowed  the  humming  birds  to  be  exhibited  by 
the  Society  in  their  gardens,  without  any  additional 
chaige  being  made  to  visitors  to  the  gardens.  The 
Society,  at  the  end  of  1851,  used  the  materials  of  Mr. 
GoulcCs  building  in  constructing  a  fresh  building  for 
exhibiting  the  birds  in  1852.  The  success  of  Mr.  GoulcCs 
exhibition  appears  by  the  report  of  the  council,  read  on 
the  29th  April  1852,  which  report,  as  well  as  the  accom- 
panying report  of  the  auditors  of  accounts,  and  the 
report  read  on  the  29th  April  1851,  and  the  auditor's 
accounts  accompanying  the  same,  and  the  report  read 
on  the  29th  day  of  April  1853,  and  the  auditor's  accounts 
accompanying  the  same,  may  be  referred  to  and  used 
by  either  party  on  the  argument  of  this  case  (a). 

(a)  Of  these,  parts  only  of  the  report  of  1851  were  referred  to  in  the 
argument  They  were  as  follows,  **  The  characteristic  increase  which 
has  had  so  important  an  effect  upon  the  finances  of  the  Society  is  however 
to  be  found  in  the  sums  contributed  by  the  public  for  admission  to  the 
gardens.  The  sum  of  10,'t62/.  9«.  having  been  derived  from  this  source 
presents  the  remarkable  increase  of  5BI0t  19«.  over  the  receipts  of  1849, 
and  of  6935^  18«.  6<f.  over  those  of  1847,  which  were  the  smallest  ever 
taken,  while  it  u  only  exceeded  by  those  of  1831  (ll,426t},  which  are 
the  laiigest. 

'*  As  to  the  receipts  of  the  current  year  from  the  1  st  of  /omiaiy.  notwith* 
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The  Society  occasionally  sells  animals  and  skins  to        1854. 
the  amount  of  several  hundred  pounds  sterling  a  year,   mahylkbone 
In  1860,  the  sales  realized  724t  7*.  6d.;  and,  in  1851,        ^"^'^ 
269L    In  1853,  the  Society  sold  for  250/.  a  giraffe,  bred    ^''^^^l'^'' 
in  the  gardens. 

The  transactions  and  proceedings  of  the  Society,  and 
papers  upon  topics  of  Zoological  Science,  Physiology 
and  Anatomy,  illustrated,  are  published  by  the  Society 
and  sold  to  the  public.  Fellows  have  the  privilege  of 
receiving  gratis  one  copy,  yearly,  of  the  proceedings, 
and  the  privilege  of  purchasing  any  number  of  all  pub- 


•tanding  the  anfavourable  weather  in  March,  already  exceed  those  of  the 
corresponding  period  of  1850  by  262/.,  it  is  confidently  hoped  that  the 
flourishing  condition  of  the  institution  is  now  so  extensively  known,  and 
pablic  interest  so  thoroughly  awakened  in  its  favour,  that  this  soiu^e  of 
income  is  preserved  from  the  adverse  fluctaations  which  had  formerly 
influence  over  it." 

"  The  great  financial  success  which  has  been  already  noticed  as  dis- 
tinguishing the  summer  of  1850,  and  the  consideration  of  the  peculiar 
circumstances  of  the  coming  summer,  confirmed  the  opinion  of  the  council 
as  to  the  desireableness  of  thoroughly  developing  the  manifold  attractions 
of  which  the  garden  establishment  is  capable. 

"  With  this  view  they  therefore  determined  on  completing  the  great 
aviary  which  was  commenced  in  1848,  and  of  which  the  plan  had  conse- 
quently been  well  tested  by  experience. 

"  The  great  attraction  to  visitors  which  is  presented'  by  "the  collection 
of  camivora,  rendered  some  provision  for  their  accommodation  absolutely 
necessary  on  the  south  side  of  the  terrace.  The  bank  which  formerly 
existed  there  has  consequently  been  converted  into  two  raised  walks  of 
six  and  eight  feet  in  width  respectively,  with  easy  approaches  and  an  exit  at 
the  western  end.  It  is  calculated  that  this  improvement  will  admit  of 
nearly  3000  persons  standing  in  front  of  the  terrace  dens  at  one  time.'* 

'*  The  walks  throughout  the  garden  have  been  put  into  a  substantial 
state  of  repair,  which  was  imperatively  required  by  the  immense  increase 
of  friction  to  which  they  have  latterly  been  subjected.  The  principal 
walks  have  been  widened ;  and  generally,  every  provision  has  been  made 
towards  placing  the  establishment  in  a  creditable  and  effective  condition 
dnring  the  season  which  is  now  on  the  eve  of  commencement." 
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1854.  lications  of  the  Societj  at  a  price  25  per  cent.  less  than 

Marylebone  ^^^^  charged  to  the.  public.     The  number  of  copies  of 

Vestry  ^^  proceedings   usually   printed  is   1000;    of  which 

Zoological    number  the  number  distributed  ffratis  to  fellows  is  625, 
Socumr.  ° 

and    the   number    purchased   by   fellows,  which   have 

illustration,  is  169 ;  and  the  number  purchased  by  the 

public  is  25.     The  number  of  copies  of  the  transactions 

usually  printed  is  500,  of  which  the  number  purchased 

by  fellows  is  61,  and  the  number  purchased  by  the 

public  is  25 ;  and  60  copies  are  given  to  public  libraries 

and  societies.    These  proceedings  and  transactions  relate 

to  Zoology,  and  may  be  referred  to  by  either  party  on 

the  argument. 

The  income  derived  from  the  fees,  subscriptions, 
admissions,  rents,  sale  of  books,  and  all  other  moneys 
received  by  the  Society,  is  applied  as  stated  in  the 
aforesaid  printed  reports  (house  and  office  ezpences): 
and  those  reports  include,  among  other  things,  the  cost 
of  tea  and  coffee  for  the  fellows  and  other  persons  pre- 
sent at  the  fortnightly  evening  meetings  of  the  Society. 
The  number  of  fellows  who  attend  these  meetings  is 
usually  from  twenty  to  twenty  five;  and  the  other 
persons  present  are  usually  from  six  to  eight  friends  of 
such  fellows. 

A  band  usually  plays  in  the  gardens  on  every  Saturday 
during  the  months  of  June,  July  and  August  The 
musicians,  while  performing,  stand  in  the  parish  of 
Saint  Pancras  near  the  confines  of  the  two  parishes; 
but  the  company  who  surround  them  and  listen  to  their 
music  stand,  some  in  Saint  Pancras  and  some  in  Mary- 
lebone^ while  so  listening.  The  expences  of  this  band 
were,  as  appears  by  the  auditor's  report,  in  the  year  1850 
308/.  85.;  and,  in  1851,  385/.  155.    No  extra  charge  is 
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made  for  admission  on  those  days.  The  Society  advertises        1854. 
in  The  Times  and  other  papers  the  days  on  which  the   Marylebonb 
band  will  play,  in  conjunction  with  other  matter.     The  ^  ^ 

following  is  a  copy  of  an  advertisement  in  The  Times    ^^I'^'^JJ^'' 
ofthe23d  Ji^/V  1851. 

«  Zoological  Gardens,  Regents  Park.  The  Uran  Utan 
presented  by  the  Governor  of  Singapore  is  exhibited 
daily  from  12  till  6  o'clock,  together  with  the  elephant 
calf  and  hippopotamus  presented  by  His  Highness  the 
Viceroy  of  Egypt  The  band  of  the  1st  Life  Guards 
will  perform,  by  permission  of  Colonel  Hally  at  4  o'clock 
on  every  Saturday  until  further  notice.  Admission,  one 
shilling;  on  ilfoncfa^^,  sixpence.."  Printed  placards  were 
also  placed  in  1851  and  1852,  in  various  parts  oi  London, 
at  railway  stations,  in  omnibuses,  &c.,  announcing  that 
the  band  would  play,  in  conjunction  with  other  matter. 
The  attendance  of  company  on  the  days  the  band  plays 
is  much  greater  than  on  other  days,  Monday  excepted, 
on  which  day  the  attendance  is  greatest,  owing  to  the 
charge  being  sixpence  only. 

During  the  Summer  of  1850,  two  Egyptian  Arabs, 
who  came  over  in  charge  of  a  collection  of  quadrupeds, 
birds  and  reptiles,  partly  a  gift  of  Abbas  Pasha,  and 
partly  a  purchase  by  the  Society,  exhibited,  in  these 
gardens,  snake  charming,  as  practised  by  their  tribe; 
which  exhibition  was  also  advertised  by  the  Society. 

About  three  acres  of  the  land  belonging  to  the 
Society,  towards  the  upper  part  of  the  gardens,  and  not 
at  present  required  for  the  animals,  are  cultivated  as  a 
flower  garden,  in  which  flowers  are  brought  to  a  state 
of  great  perfection:  and  there  are  greenhouses,  pits 
and  other  premises,  fitted  up  and  used  for  the  preserva- 
tion of   the  garden   stock   during    the  winter.     The 

VOL.  nu  3  a  e.  &  b. 
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1854.  expences  of  the  flower  garden  amount  to  a  considerable 

Mabylebonk  ®"™*     About  one  third  of  the  flower  garden  is  in  the 

Ve«try  parish  of  Saint  Marylebone ;   and  the  remaining  two 

Zoological  thirds  is  in  the  parish  of  Saint  Pancras. 

SOCIETV.  *^ 

A  printed  copy  of  the  Society's  charter  and  by-laws 
is  annexed  to  this  case,  and  may  be  referred  to  as  part 
of  the  case,  as  may  also  the  reports  of  the  committee 
and  auditors  read  at  the  annual  general  meeting  holden 
the  29th  day  o{  April  1851,  the  29th  day  o{  April  1852, 
and  the  29th  day  of  April  1853. 

If  the  Court  should  be  of  opinion  that  the  appellants 
have  established  their  claim,  under  stat«  6  &  7  VicL 
c.  36.,  to  exemption  from  liability  to  be  rated,  the  rate 
shall  be  amended  by  striking  out  the  assessment  therein 
of  the  appellants :  but,  if  otherwise,  the  rate  shall  be 
confirmed. 

Fashley,  for  the  respondents.  This  Society  fuls  to 
satisfy  the  principal  requisites  of  stat  6  &  7  Vict  c.  36. 
s,  1.  It  is  questionable  whether  it  is  '^  instituted  for 
-  purposes  of  science,  literature,  or  the  fine  arts  exclu- 
sively ;"  at  any  rate  the  premises  are  not  '*  occupied  by 
it  for  the  transactions  of  its  business,  and  for  carrying 
into  effect  its  purposes."  Even  admitting  that  the  object 
of  the  incorporation,  as  expressed  in  the  charter,  '^  the 
advancement  of  Zoology  and  Animal  Physiology,  and  the 
introduction  of  new  and  curious  subjects  of  the  animal 
kingdom,"  is  exclusively  scientific,  it  is  obvious  that  the 
premises  are  applied  to  purposes  not  scientific.  The 
report  of  1851  points  out  that  the  great  increase  of 
income  has  arisen  firom  the  sums  contributed  by  the 
public  for  the  admission  to  the  gardens:  and  this  is 
attributed  to  the  improvement  in  respect  of  the  objects 
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exhibited  and  of  the  conveniences  afibrded  to  visitors.  1854. 
Such  an  exhibition,  though  affording  a  laudable  recre-  mabylfbone 
ation,  cannot  be  said  to  have  an  exclusively  scientific 
purpose:  similar  exhibitions  took  place  for  the  amuse- 
ment of  the  populace  in  the  Raman  circus  (a).  It 
might  as  well  be  said  that  an  exhibition  of  fireworks 
was  made  for  the  exclusive  object  of  promoting  the 
science  of  pyrotechny.  One  attraction  dwelt  upon  is 
the  state  of  the  walks  in  the  garden.  Music  also  is 
resorted  to  as  a  means  of  attraction :  and  this  consti- 
tutes a  stronger  case  against  the  exemption  than  that  of 
Russell  Institution  v.  Vestry  of  St.  Giles  (b).  But,  further, 
underletting  to  the  person  who  supplies  refreshments 
is   inconsistent   with  the  occupation   of  the  premises 


(«)  The  following  passage  in  Gibbon  was  referred  to,  relating  to  the 
exhibition  of  wild  animals  in  the  Roman  circus  by  the  emperor  Carinuo 
and  others.  *' While  the  populace  gazed  with  stupid  wonder  on  the 
splendid  show,  the  naturalist  might  indeed  observe  the  figure  and  pro- 
perties of  so  many  different  species,  transported  from  every  part  of  the 
ancient  world  into  the  amphitheatre  of  Rome,  But  this  accidental  benefit, 
which^science  might  derive  from  folly,  is  surely  insufficient  to  justify  such 
a  wanton  abuse  of  the  public  riches.'*  Decline  and  FaU,  ch.  xii.  ( Vol.  n. 
p.  100.  ed.  Mibnan,  1838).  Counsel  alto  read  an  extract  from  ch.  iv.  of 
the  same  work  (vol  i.  p.  162) ;  and  the  following  passages  frxim  Swain^ 
san'a  PrtUminary  Dieeourse  on  the  Study  of  Natural  Hittory.  **  The 
constitutbn  of  T%e  Zoohgieal  Society  is  of  a  very  mixed  nature,  admirably 
adapted,  indeed,  to  the  reigning  taste,  and  to  uphold  a  very  agreeable 
and  popular  establishment,  suited  to  the  rational  amusement  of  the  public. 
It  is  more  calculated,  however,  to  diffuse  than  to  increase  the  actual  stock 
of  scientific  knowledge.  It  possesses  enormous  fnnds ;  but  it  must  not 
be  forgotten,  that  for  these  funds  it  is  largely  indebted  to  its  popular 
arrangements.  It  might  perhaps  combine,  in  a  greater  degree  than  it 
does,  the  diffusion  of  a  taste  for  natural  history,  with  the  permanent 
object  of  stimulating  original  investigation.'*  P.  314.  '*  We  can  only 
hope  that  a  larger  portion  of  these  funds,  in  process  of  time,  will  be 
devoted  to  the  prosecution  and  encouragement  of  legitimate  science  than 
has  yet  been  done.'*    P.  316. 

(b)  Ante,  p.  416. 

3   G   2 
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1854.       exclusively  for  scientific  purposes:   and  on  this  point 
Marylbbone  Puruis  v.  Traill  {a)  is  a  direct  authority.     Perhaps, 
^^       after  Churchwardens  of  St  Ann  v.  Linnean  ISocietyib), 
^sScioty!^^  it  cannot  be  maintained  that  the  contributions  are  not 
in  part  voluntary.      [Lord  Campbell  C.  J.     The  con- 
tributions are  not  the  less  voluntary  from  the  contributors 
having  bound  themselves  to  pay.     But  it  may  be  worth 
considering  whether  that  which  is  paid  for  is  scientific 
improvement,  or  personal  benefit  in  the  nature  of  profit] 
Certainly  the  privileges  which  a  fellow  purchases  are  of 
value ;  as,  for  instance,  the  power  of  giving  admissions 
which  must  otherwise  have  been  paid  for. 

WilleSf  contrL  The  general  object  of  the  Society  is 
undoubtedly  scientific  That  character  is  not  destroyed 
by  the  scientific  exhibitions  being  rendered  amusing. 
The  resort  of  visitors  produces  no  emolument  to  the 
individual  members.  The  refreshment  rooms  are  merely 
subsidiary:  at  scientific  meetings,  as,  for  instance,  at 
those  of  The  Royal  Society,  refi^shments  are  provided. 
It  is  not  necessary  to  inquire  as  to  the  efiect  of  the 
exhibition  of  the  humming  birds  by  Mr.  Gould,  the 
exhibition  having,  before  the  laying  of  thb  rate,  been 
managed  merely  by  and  for  the  Society.  The  experi- 
ments upon  charming  snakes  are  closely  connected  with 
investigations  into  the  habits  of  the  animal ;  the  Arabian 
attendants  upon  the  quadrupeds  must  also  be  serviceable 
in  preserving  the  animals  in  a  proper  state,  and  in  making 
known  their  habits.  No  argument  in  favour  of  the  rate 
can  be  derived  from  the  fact  that  the  gardens  are,  to  a 
certain  extent,  ornamentally  laid  out :  there  can  be  no 

(a)  3  Exck.  344.  {h)  Ante,  p.  793. 
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deviation  from  the  scientific  purpose  in  making  use  of        1854. 
land  not  yet  wanted :  the  banks  of  railways  are  com-  Mabylrbone 
monly  made  use  of  as  gardens  or  hay  fields ;   but  it  ^^ 

cannot  be  said  that  this  alters  the  nature  of  the  under-  ^^^^ 
taking.  [Lord  Campbell  C.  J.  You  are,  in  fact,  claiming 
to  exempt  from  rateability  these  three  acres,  and  so 
to  burthen  the  parish.]  If  the  Court  thinks  that  the 
exemption  is  too  widely  claimed,  the  rate  should  be 
confined  to  so  much  of  this  land  as  may  be  considered 
to  be  in  excess  of  the  scientific  purpose.  The  intro- 
duction of  music  of  course  constitutes  an  attraction  : 
but  the  parties  who  are  so  attracted  are  not  the  less 
instructed.  [Lord  Campbell  C.  J.  A  man  who  goes 
to  a  play  is  perhaps  instructed :  but  can  it  be  said  that 
the  play  is  exhibited  for  the  exclusive  purpose  of 
instruction?]  The  argument  for  the  rate  proves  too 
much :  no  science  is  pursued  without  something  being 
done  which  is  not  directly  an  act  of  scientific  investi- 
gation. 

Pashley  was  not  called  on  to  reply. 

Lord  Campbell  C.  J.  I  wish,  at  the  outset,  to 
express  my  opinion  that  the  Society  is  deserving  of 
the  highest  commendation  :  it  has,  I  have  no  doubt, 
essentially  contributed  to  the  advancement  of  natural 
science ;  and  I  hope  that  it  may  long  flourish.  But  I 
consider  that  it  does  not  come  within  the  statute.  It 
tends  to  advance  the  science :  but  can  that  be  said  to  be 
its  exclusive  object?  We  must  exercise  our  judgment 
upon  this  as  a  matter  of  fact ;  and,  doing  so,  I  see  that 
the  Society  has  also  another  object,  namely  amusement, 
amusement  of  a  most  innocent  and  laudable  kind,  but 
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1854.        still  difiering  from  the  pure  pursuit  of  science.     If  I 
MARVLnoNB   ^®'®  called  upon  to  decide  the  point,  I  should  say  that 
Vwtrj        ^g  contributions  were  not  voluntary.     I  believe  one  of 
^^^^^^'^^    my  learned    brothers,   who    subscribes,   looks    to  the 
amusement  which  be  and  his  family  and  friends  are  to 
derive  from   their  access  to  the  gardens ;   and  such 
subscriptions,  it  seems  to  me,  are   not  voluntary  con- 
tributions to  the  Society  within  the  meaning  of  the  Act. 
Then  we   find  that  the  gardens  are  not  exclusively 
devoted  to  objects  which,  if  they  were  the  sole  objects, 
would  give   the   Society  the  character  of  a  scientific 
institution,  but  to  objects  also  which  are  not  necessary 
or  even  subsidiary  to  the  promotion  of  science.     I  am 
therefore  of  opinion  that  the  claim  to  immunity  is  not 
substantiated, 

Erle  J.  I  think  that  this  Society  is  not  within  the 
statutory  exemption.  It  does  promote  science ;  and  it 
does  good  by  creating  a  predilection  for  science :  but  I 
cannot  say  that  the  premises  are  occupied  exclusively 
for  purposes  of  science.  They  are  clearly  occupied  also 
for  purposes  which  are  not  sufficiently  proximate  to  that 
of  the  promotion  of  science  to  support  the  exemption. 
As  to  the  question,  whether  the  contributions  are 
voluntary,  we  have  expressed  an  opinion  that  contribu- 
tions are  not  so  where  the  intention  is  to  purchase  a 
private  convenience,  as  is  the  case,  I  believe,  with  many 
institutions  which  also  embrace  scientific  objects. 

Crompton  J.  I  am  of  the  same  opinion.  I  am 
glad  that  the  purposes  of  the  Society  are  not  confined 
to  such  as  are  merely  scientific :  I  am  not  sure  that  the 
additional  object  which  is  attained,  that  of  bringing  people 
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together  for  rational  amusement  and  recreation,  is  not  1854. 

more  important  than  the  scientific  object.     But,  as  the  marylebonb 

Society  is  not  exchisively  devoted  to  scientific  purposes,  vestry 

the  exemption  cannot  be  sustained.  ^^f^^^^^ 

(No  fourth  Judge  was  present) 

Judgment  for  respondents,  with  costs. 


The  Queen  against  The  Inhabitants  of  Bubqate.  wednuday, 

^  May  3]8t. 

C\^  appeal  against  an  order  of  two  justices,  removing  Af.,  seiud  in 
Ann  Torbold,  widow,  and  her  three  children,  aged  devised  it  to 
respectively  twelve,  eight  and  six  years,  firom  the  parish  bequeathed  ail 
of  MeWs  to  the  parish  of  Burffate,  both  in  Suffolk,  the  ^T.^HSd^*^ 
Sessions  confirmed  the  order,  subject  to  a  case,  which  2br*2*'?**' 
was,  in  substance,  as  follows.  ?®*5^',*^®,^ 

land  shoiua 

fFStiam  TorMd,  the  husband  of  the  pauper  Ann  be  sold  within 

.  "*  months, 

TcrboUf  previously  to  his  marriage  with  her,  acquired  a  and  eqaallj 
settlemeht  in  the  appellant  parish  of  Burgate,  by  hiring  tween  deyisoi^ 
and  service  for  a  year  ending  at  Old  Michaelmas  1826.     if*anyVt^®' 

But  the  said  Ann  Torbold  was  the  daughter  and  one  f^'^'S! 'the"'"* 
of  the  coheiresses  of  John  MulKnger,  late  of  the  parish  '^"^u^^vided 
of  Wortham  in  Suffolk.     At  the  time  of  her  marriage  ^\!'^^^  *J«  ^ 

•*'  ^      children  of  such 

with  W.  Torboldy  which  took  place  in  June  1829,  she  child:  and 

executors  were 

resided  with  her  father  in  a  house  of  his  own.     He  was  named;  but  no 
seized  in  his  demesne  in  fee  simple  of  this  house,  and  of  sale  was 

expressly  given 
to  them. 
The  devisor  survived  A.^  and  loft  two  daughters,  and  grandchildren  by  another  daughter, 
some  being  minors  at  the  time  of  the  devisor*s  death.    The  land  was  sold  more  than  seven 
months  alter  devisor's  death ;  and,  during  the  whole  interval,  one  of  the  surviving  daughters, 
with  her  husband,  resided  on  the  land. 
Held :  that  a  settlement  was  gained  by  such  residence. 
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1854.        of  the  premises  thereunto  belonging,  and  also  of  about 

The  QiJEKN    ^^  *^^®  of  ^^^^  adjoining  the  same :  and  the  whole  was 

Inhabitanis  of  8^^"^'®  '"  ^^^  parish  of  Wortham.     Upon  the  marriage 

KuRGATE.     of  ^  and  A.  Tarbold,  W.  TorboU  came  to  reside  with 

his  wife  and  her  father  in  the  house  in  question ;  and 

all  of  them  continued  to  reside  together  until  the  death 

of  John  MuUinger.     He  died  on  or  about  31st  AuffUMi 

1844,  having  first  made  and  published  his  last  will  and 

testament  in  writing,  dulj  executed  and  attested  for 

passing  real  estate.     The  following  is  an  extract 

"  I,  John  MuUinger^^  "  do  declare  this  to  be  his  last 
will  and  testament,  however  imperfect  it  maj  be  written. 
Itim,  I  give  and  bequeath  to  my  said  beloved  wife  Ann 
Mullinger  my  freehold  estate  and  all  that  appertain  to 
it  during  her  naturall  life,  leying  in  Blow  Norton  in  the 
county  of  Norfolk.  Itim,  I  allso  give  to  my  said  beloved 
wife  Ann  MulUnger  my  other  fireehold  estate,  and  all 
that  appertain  to  it,  leying  in  Wortham  in  the  county  of 
Suffolk^  during  her  natural  life.  Itum,  I  allso  give  unto 
ray  beloved  wife  Ann  Mullinser  all  my  live  and  ded 
stock,  with  goods  and  chattels,  bills  and  bonds,  com» 
wither  in  the  bame  or  on  the  land,  to  do  with  as  she 
please  i  but,  providing  their  should  not  be  anuff  money 
to  bury  me  and  pay  all  just  bills,  the  same  shall  be 
taking  out  of  the  said  goods  and  chattels.  Itum,  after 
my  beloved  wife  is  deceased,  the  same  two  freehold 
estates  shall  be  sold  within  six  months,  and  bee  equity 
divided  betwin  my  six  children;  and  providing  any  of 
them  shold  be  ded,  their  farther  or  moother's  share  to 
be  equily  divided  betwin  their  children.  Ware  of  i 
chose  for  my  executors  or  executricks  Ann  Mtdlinger^ 
my  bloved  wife,  and  WilJiam  Hogg^  my  son  in  law, 
ware  of  tha}  shall  be  paid  their  reasonable  expences.** 
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Ann  MulHnffer,  the  wife  of  the  testator,  predeceased        1354 
him,  and  died  in  or  about  January  1842,     The  only    xhe  Quekn 
descendants  of  the  testator  alive  at  his  decease  were  his  jjj|j^|,j][^^j  ^^ 
daughter  the  pauper  Ann  Torbold,  his  daughter  Mary     Boboatb. 
Greeny  since  deceased,    but    then   living,  married  to 
Charks  Green,  and  his  grandchildren,  some  of  whom, 
at  the  time  of  the  testator's  death,  were  minors,  being 
the  lawful  issue  of  his  daughter  Susannah  Hogg^  then 
deceased,   and   William  Hogg  her  husband,  Susannah 
Hogg  having  intermarried  with   WUUam  Hogg  on  5  th 
July  1814,  and  having  died  in  March  1829. 

The  property  of  the  testator  described  in  his  will 
as  his  freehold  estate  lying  in  Wortham  in  Suffolk 
consisted  of  the  house  and  premises  and  land  above 
mentioned. 

W.  TorboM,  and  the  pauper  A.  Torbold,  his  wife,  and 
his  family,  continued  to  reside  and  sleep  in  the  said 
house,  and  occupied  the  said  house  and  premises  and 
land  from  the  death  of  the  testator  until  the  same  was 
sold,  under  the  provisions  of  the  will,  in  AprU  1845 : 
and,  on  the  sale,  W.  Torbold  and  Ann  his  wife  received 
one  third  part  of  the  purchase  money. 

The  pauper  children  are  the  lawful  issue  of  the  mar- 
riage of  fV.  Torbold  and  A,  Torbold,  and  are  of  the 
ages  above  mentioned  (twelve,  eight  and  six),  and 
unemancipated. 

W.  Torbold  died  on  or  about  3d  January  1852. 

Neither  IV,  Torbold,  nor  A,  Torbold,  his  wife,  nor 
their  children,  ever  resided  at  so  great  a  distance  as 
ten  miles  from  the  parish  of  Wortham. 

The  question  for  the  opinion  of  the  Court  of  Queen's 
Bench  is:  Whether  the  facts  stated  shew  a  settlement 
of  Ann  Torbold f  the  widow,  in  the  parish  of  Wortham, 
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1854.  If  the  Court  shall  be  of  opinion  in  the  affirtnative,  then 
The  QuKKM  judgment  is  to  be  entered  for  the  appellants :  but,  if 
inhabiunt.  Qf  o**'  ^°'  ^^  respondents. 

BnaGATK. 

N.  Palmer  and  Pawery  in  support  of  the  order  of  Ses- 
sions. The  question  is,  whether  the  pauper  Ann  took  such 
an  interest  under  the  will  as  to  enable  the  residence  in 
Wbrtham  to  confer  a  settlement  It  is  clear  that  the  devisor 
meant  to  dispose  of  all  his  realty  and  personalty.  His  ¥rife 
has  an  absolute  property  in  the  personalty,  and  a  life 
estate  in  the  land,  which  includes  the  land  at  Wortham. 
The  executors  must  be  intended  to  take  all  that  in 
which  the  wife  had  only  a  life  interest:  there  is  no 
appearance  of  any  intention  to  give  an  intermediate 
interest  A  devise,  where  the  intention  is  clear,  will 
not  be  construed  so  strictly  as  a  conveyance  inter  vivos. 
If  the  executors  did  not  take  the  legal  remainder  in  fee« 
it  was  undisposed  of,  and  went  to  the  heir  at  law;  but 
the  heir  took  no  beneficial  interest.  It  will  be  said  that 
here  the  wife,  being  one  of  two  coheiresses,  took  at  any 
rate  a  legal  estate,  as  trustee  for  the  purposes  of  the  will : 
and  it  is  true  that  Nolans  2  F.L.  105.  (4th  ed),  says  that 
is  'immaterial  whether  the  party  has  a  beneficial  inte- 
rest in  the  estate :  a  mere  trustee  may  acquire  a  settle- 
ment, for  nobody  can  take  the  estate  from  him,  and  it 
is  sufiicient  that  he  reside  in  the  parish  forty  days,  and 
cannot  be  removed  from  it"  For  this  he  cites  Bex  v. 
Oakley  (a):  that  was  the  case  of  a  guardian  in  socage; 
but  the  Court  clearly  there  considered  the  case  distin- 
guishable from  that  of  a  trustee  without  interest,  on  the 
ground  of  the  superintendance  which  the  guardian  was 

(a)  \0  Ea$i,A9\, 
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bound  to  exercise  over  the  infant's  estate.  In  Bex  v.  1354. 
Stone  (a)  it  was  held  that  the  executor  of  a  tenant  from  xhe  Qoeen 
year  to  year  of  an  estate  under  the  value  of  lOi  might  j^^^^^^  ^f 
gain  a  settlement  by  residence  on  it:  but  Lord  Kenyon  Bubgatb. 
seems  to  put  the  decision  on  the  ground  that  the  exe- 
cutor would  hold  the  land  though  for  the  benefit  of  others: 
the  trustee  of  an  outstanding  term  could  not  gain  a  settle- 
ment :  here  the  heirs  would  merely  be  the  persons  from 
whom  the  executors  of  the  will  would  take  the  estate,  and 
would  have  neither  an  interest  entitling  them  to  reside 
nor  a  duty  requiring  them  to  do  so.  The  heirs  could  not 
be  charged  with  a  breach  of  trust  [Lord  Campbell  C.  J. 
Suppose  rent  became  due  before  sale.]  The  executor 
would  distribute  it  among  the  parties  entitled  to  the  pro- 
ceeds of  the  sale.  But,  further,  the  executors  took  the  fee. 
They  would  have  to  convey  a  fee  simple  to  the  vendee 
under  the  will  [Lord  Cam/^i^// C.J.  Do  you  contend  that 
there  can  be  no  power  of  sale  without  a  legal  estate  in 
the  land?]  In  Shapland  v.  Smith  {b)  (referred  to  in 
Silvester  dem.  Law  v.  Wilson  (c)  )  it  was  held  that,  where 
trustees  had  to  pay  rates,  taxes  and  repairs,  and  then  pay 
over  the  surplus  to  A,,  they  took  the  legal  estate.  The 
executors  here  would  be  bound  to  collect  the  rents,  till 
the  sale.  Nor  is  there  any  settlement  ia  respect  of  the 
pauper's  equitable  interest  In  Regina  v.  St  Margaret^ 
Leicester  (J),  land  was  devised  to  a  trustee,  in  trust  to 
sell  and  divide  the  estate  among  the  devisor's  children, 
and  to  the  separate  use  of  such  female  children  as  should 
be  married:  and  it  was  held  that  the  husband  of  one  of 
9uch  children,  residing  on  the  land  before  sale,  did  not 


(a)  6  T.  R,  296.  (6)  1  Br.  Ou  Co.  76. 

(c)  2  7.  R.  444.  W  2  Q.  B.  559. 
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1864.        gain  a  settlement;   and  Bex  v.   Natland  (a)  was  there 
The  QuKKN    overruled.     [Lord  Campbell  C.  J.     How  do  you  collect 

Inhabitkntoof  ^^^  ^^^®  ^^'^  '^^^  ^^^  ^'®  ^^  ^  ^  m^Ae  by  the 
BuaoATK.  executors  ?]  That  appears  fixim  Forbes  v.  Peacock  (ft> 
A  party  entitled  to  the  proceeds  of  the  sale  of  an  estate 
may,  in  general,  elect  to  hold  the  land :  but  that  cannot 
be  80  here,  because  the  pauper  was  one  only  of  persons 
so  entitled,  some  of  whom  were  minors  and  incapable 
of  electing.  The  pauper  was  therefore  merely  a  legatee 
of  personalty.  [Erie  J.  In  the  aigument  in  Regina  v. 
St  Margarety  Leicester  (c),  Rex  v.  WiveUngham  (d)  was 
mentioned.]  The  devisee  in  that  case  was  capable  of 
electing  to  take  the  land,  and  did  elect  [Erie  J.  One 
devisee  was  a  married  woman.]  That  point  was  not 
brought  before  the  Court.  [Crompton  J.  No  consent 
of  the  other  devisees  was  necessary  here :  the  wife  was 
entitled  to  reside  as  heir.]  It  is  not  found  that  the 
residence  was  in  fact  in  that  character. 

Dasent  and  H.  MiUs,  contri^  were  not  called  on. 

Lord  Campbell  C.  J.  It  seems  to  me  quite  clear 
that  there  is  here  a  legal  title  to  the  land  coupled  with  a 
right  to  the  proceeds  of  the  sale. 

Erle  J.  I  think  a  settlement  was  gained.  As  I 
construe  the  will,  the  legal  estate  descended  to  the 
pauper,  with  a  right  to  reside  till  the  power  of  sale 
should  be  exercised.  The  only  case,  where  a  pauper 
has  been  removed   from   land  in  which  he  has  any 


(a)  Bwr.  S,  C,  793.  (6)  11  A/.  4-  r  630. 

(e;  2  Q.  B.  559.  (rf)  2  Dimp  767. 
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interest,  is  Begma  v.  St.  Margaret,  Leicater  {a).     With-       iss4. 
out  sajing  more  of  that  decision,  the  legal  estate  is  here    xbe  Quekn 
in  the  pauper.  l„h.bit.nuof 

BURGATE. 

Crompton  J.    The  pauper  had  a  clear  legal  estate  in 
the  land,  and  could  not  be  removed. 

(No  fourth  Judge  was  present) 

Order  of  Sessions  quashed. 

(a)  2Q.  B,5S9, 


IN  THE  EXCHEQUER  CHAMBER.         T^^'*^' 


Jwu  1st. 


BouGLEUx  against  Swayne  and  another. 


IN  this  case,  judgment  having  been  given  in  the  Court  A  plaintiff  in 
tho  Queen's 

of  Queen's  Bench  for  the  defendants,  upon  a  special  Bench,  after 
verdict,  the  plaintiff  suggested  error  in  law,  which  the  for  defendant, 
defendants  denied.  ^S^n  the 

Bovill  now  moved  that  the  plaintiff  should  give  seen-  chamWr*' 
rity  for  costs  in  error  to  the  satisfaction  of  the  Master  ^^^^^  deiend- 

'*  ant  denied. 

of  the  Court  below,  and  that  in  the  meantime  proceed-  Pontiff  re- 

*  sided  abroad 

ings  should  be  stayed.    He  stated  the  following  facts  (a),  out  of  the 

.  /.    1       .      .      jurisdiction  of 

The  plamtiff  was  a  foreigner,  resident  out  of  the  juris-  the  £n^/mA 

Courts.    He 
bad,  by  order 

of  the  Queen's  Bench,  given  security  below  for  costs :  and  the  costs  incurred  in  that  Court 

exceeded  the  amount  for  which  security  had  been  given. 

On  the  application  of  the  defendant,  after  denial  of  error,  the  Court  of  Exchequer  Chamber 

ordered  the  plaintiff  to  give  security  for  costs  in  error  to  the  satisfaction  of  the  master  of  the 

Court  below,  proceedings  to  be  stayed  m  the  meanwhile. 

(a)  No  affidavit  was  used  on  either  sidei  the  ooansel  agreeing  as  to  tho 
factt. 
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1854.  diction  of  the  English  Courts.  He  had  given  security 
BouGLKux  ^^**  ^^^  *"  ^^  Court  beloWy  which  included  the  costs 
%vi1yvz.  ^^^  former  trial  The  security  given  was  to  the  amount 
of  400/. ;  but  the  costs  amounted  to  458215  subject  to  a 
question  which  was  pending  on  the  taxation,  and  which 
might  have  the  effect  of  increasing  the  costs.  An  appli- 
cation to  the  same  effect  had  been  made  to  Crompton  J., 
at  Chambers,  who  was  of  opinion  that  the  case  was  one 
in  which  he  was  not  entitled  to  interfere,  even  if  he 
were  disposed  to  do  so. 

BomUy  in  support  of  his  motion.  In  Pray  v.  Edie  (a), 
where  the  Court  of  Queen's  Bench  stayed  proceedings 
till  security  for  costs  should  be  given  by  the  plaintiff, 
who  resided  in  America,  the  reason  for  granting  such  an 
application  is  stated  by  Buller  J. :  "if  a  verdict  be  given 
against  the  plaintiff  he  is  not  within  the  reach  of  our 
law  so  as  to  have  process  served  upon  him  for  the  costs.** 
The  same  rule  was  adopted  by  the  Court  of  Common 
Pleas  in  Benazeck  v.  Bessett  (&).  There,  a  claimant 
having  been  substituted  for  a  defendant  under  an  inter- 
pleader rule,  Maule  J.  said :  "  The  same  mischief  exists 
in  this  as  in  all  other  cases  where  the  action  is  brought 
by  a  foreigner  resident  abroad.  Unless  entitled  to  secu- 
rity, the  claimant,  if  he  succeeded,  would  be  without 
remedy  for  his  costs."  That  applies  to  a  case  where  an 
unsuccessful  plaintiff  suggests  error.  In  Hay  garth  v. 
Wilkinson  (c)  the  defendant  below  brought  error  (under 
the  old  practice),  and  died  after  joinder ;  and  the  Court 
of  Exchequer  Chamber  stayed  the  proceedings  till 
security  for  costs  was  given  to  the  defendant  in  error,  it 

(a)  1  T,  R.  267.  (i)  1  Om,  B,  313. 

(e)  12  Q.  B.  851. 
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appearing  npon  affidavit  that  the  plaintiff  in  error  had  died        1 954, 
insolvent,  and  that  his  attorney  was  prosecuting  the  writ     bodgleux 
of  error  at  his  own  risk  and  for  his  own  benefit     From       „  ^^ 
this  it  appears  that  the  same  principle,  as  to  requiring 
security  for  costs,  prevails  in  proceedings  in  error  as  in 
proceedings  in  Courts  of  original  jurisdiction.     And  in 
Lewis  V.  Ovens  (a)  the  Court  of  Queen's  Bench  ordered 
that  the  plaintiff  in  error,  defendant  below,  should  give 
security  for  costs,  or  else  that  the  judgment  might  be 
enforced,  it  appearing  that  he  resided  in  Ireland^  and 
that  the  judgment  below  had  been  given  on  demurrer 
to  a  replication  to  a  sham  plea.     The  alternative  there 
allowed  would  be  unavailing  here,  because  the  parties 
on  whose  behalf  the  application  is  made  are  defendants 
in  the  Court  below,  where  they  have  succeeded. 

Karslahe  shewed  cause  in  the  first  instance.  No  case 
has  occurred  where  the  plaintiff  in  the  Court  below, 
bringing  error,  has  been  compelled  to  give  security. 
[Pollock  C.  B.  The  application  is  only  for  security  for 
costs.]  Here  security  has  once  been  given;  and  firesh 
security  cannot  be  asked  for.  That  was  held  in  Jones  v. 
Jacobs  {b)y  where  the  sureties  had  become  insolvent. 
So  in  Kent  v.  Poole  (c)  Patteson  J.  refused  to  increase 
the  amount  of  security  for  costs,  fixed  by  the  Master, 
on  the  ground  that  the  amount  would  in  fact  probably 
be  larger  than  that  fixed.  Again,  the  application  is  too 
late.  The  defendants  have  denied  the  error  in  law, 
which  is  equivalent  to  having  joined  in  error  under  the 

(a)  5  ^.  4*  Aid.  265. 

(fr)  2  DowL  P,  C.  442.     Id  the  2d  line  of  the  report  there,  it  secmt 
that  *« plaintiff**  should  be  read  for  "defendant.** 
(c)  7  DowL  P.  C.  672. 
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former  practice.  [Jervis  C.  J.  I  do  not  see  how  they 
could  apply  earlier.]  There  is  no  precedent  for  this 
application. 


Jervis  C.  J.  It  seems  to  be  the  opinion  of  the 
Court  that  this  application  should  be  granted,  though 
we  have  no  precedent  In  three  or  four  years  this 
decision  will  constitute  a  precedent 

Pollock  C.  B.,  Mauls,  Cresswell  and  Crowder 
Js.,  and  Alderson,  Platt  and  Martin  Bs.,  concurred. 

Rule  absolute. 


7%urgdajf, 
June  Ut 


John  Storm  against  Edward  Stirling. 


"piRST  Count     That,  whereas  defendant,  on  10th 
March  1845,  in  parts  beyond  the  seas,  to  wit  at 


Defendant 
signed,  and 
delivered  to 
plaintiff,  a 
written  in- 
strument, containing  the  following  words :  "  nine  months  after  date,  I  promise  to  pay  to  the 
secretary  for  the  time  being  of  The  Indian'*  &c.  *'  Society^  or  order,  Company's  rupees, 
twenty  thousand,  with  interest  at  the  rate"  &c. ;  *'  and  I  hereby  deposit  in  his  hands  twenty 
two  Union  Bank  shares,**  **  by  way  of  pledge  or  security  for  the  due  payment  of  the  said 
sum  of  Company's  rupees,  twenty  thousand,  as  aforesaid ;  and,  in  default  thereof,  hereby 
authorise  the  said  secretary  for  the  time  being,  forthwith,  either  by  private  or  public  sale, 
absolutely  to  sell  or  dispose  of  the  said  twtoty  two  Union  Dank  shares,  so  deposited  with 
him ;  and  out  of  the  proceeds  of  sale  to  reimburse  himself  the  said  loan  of  Company's  rupees, 
twenty  thousand,  and  interest  thereon,  as  aforesaid,  he  rendering  to  me  any  surplus  which 
may  be  forthcoming  from  such  sale.  And  I  hereby  promise  and  undertake  to  make  good 
whatever,  if  anything,  may  be  wanting  over  and  above  the  proceeds  of  such  sale,  to  make  up 
the  full  amount  of  the  said  loan  of  Company*8  rupees,  twenty  thousand,  and  interest  aa. 
aforesaid.'* 

Plaintiff,  at  the  time  of  the  making  and  dcliyering  of  this  paper,  and  thence  forward 
continually  till  the  expiration  of  the  nine  months,  and  ever  since,  had  been  secretary  of  the 
Society.  An  action  having  been  brought  by  him  against  defendant,  after  the  expiration  of 
the  nine  months,  as  upon  a  promissory  note,  the  declaration  averring  the  plaintiff  to  have 
been  and  to  be  secretary  as  aforesaid,  and  the  defendant  having  deni^  making  the  note: 

Held,  that  the  instrument  was  not  a  promissory  note,  the  payee  being  uncertain  at  the 
time  of  the  making. 

Qiusre,  Whether,  independently  of  this  objection,  the  promise  by  the  maker  to  pajr  in 
default  of  the  deposit  making  up  the  sum  would  have  prevented  the  instrument  from  being 
a  promissory  note? 
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Calcutta  in  the  JEast  Indies^  made  his  promissory  note  in        1854. 
writing,  and  thereby  promised  to  pay  to  the  secretary        storm 
for  the  time  being  of  TTie  Indian  Laudable  and  Mutual     ^nRuvo. 
Assurance  Society  twenty  thousand  Company *s  rupees, 
with  interest  at  the  rate  of  six  per  cent  per  annum,  nine 
months  after  the  date  thereof,  which  period   and    the 
time  for  payment  of  the  said  note  had  expired  before 
the  commencement  of  this  suit;  and  then  delivered  the 
said  note  to  the  plaintiff,  who,  at  the  time  of  the  making 
of  the  said  promissory  note  and  from  thence  hitherto, 
was  and  is  the  secretary  of  the  said  Indian  Laudable  and 
Mutual  Assurance  Society :  averment  that  the  said  sum 
of  twenty  thousand  Company's  rupees  was  and  is  of  great 
value,  to  wit  of  2000/.  of  lawful  &c.     Breach:   Non- 
payment. 

Plea  to  this:  That  defendant  ^'did  not  make  the 
alleged  promissory  note." 

The  plaintiff  took  issue  on  this  plea.     There  were 
also  other  issues  of  fact 

On  the  trial,  before  Crompton  J.,  at  the  Middlesex 
sittings  in  Mtchaelmas  Term,  1853,  a  special  verdict  was 
found ;  of  which  the  parts  now  material  were  as  follows. 
As  to  the  first  issue.  That  the  defendant,  at  a  certain 
place  &c.  (as  in  the  declaration),  made  and  signed,  and 
delivered  to  the  plaintiff,  a  document  in  the  words  and 
figures  following,  that  is  to  say : 
"  C.  20000.  «  Calcutta,  10th  March,  1845. 

^^Nine  months  after  date,  I  promise  to  pay  to  the 
secretary  for  the  time  being  of  Hie  Indian  Laudable  and 
Mutual  Assurance  Society,  or  order.  Company's  rupees, 
twenty  thousand,  with  interest  at  the  rate  of  six.  per 
cent  per  annum.  And  I  hereby  deposit  in  his  hands 
twenty  two  Union  Bank  shares,  as  particularized  at  foot, 
YOL.  lu.  3  n  E.  &  B. 
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1854.  by  way  of  pledge  or  security  for  the  due  payment  of  the 
StowT  ^'d  sum  of  Company's  rupees,  twenty  thousand,  as 
ariBUNo.  aforesaid ;  and,  in  default  thereof,  hereby  authorize  the 
said  secretary  for  the  time  being,  forthwith,  either  by 
private  or  public  sale,  absolutely  to  sell  or  dispose  of  the 
said  twenty  two  Utdon  Bank  shares,  so  deposited  with 
him;  and  out  of  the  proceeds  of  sale  to  reimburse 
himself  the  said  loan  of  Company's  rupees,  twenty 
thousand,  and  interest  thereon,  as  aforesaid,  he  rendering 
to  me  any  surplus  which  may  be  forthcoming  from  such 
sale.  And  I  hereby  promise  and  undertake  to  make 
good  whatever,  if  anything,  may  be  wanting  over  and 
above  the  proceeds  of  such  sale,  to  make  up  the  full 
amount  of  the  said  loan  of  Company's  rupees,  twenty 
thousand,  and  interest  as  aforesaid. 

'*'Edwd.  SHrlinff.'* 
(Then  followed  the  numbers  of  the  shares.) 
"  No.  33.  Due  10/13  Dec.  /45'' 

That  The  Indian  Laudable  and  Mutual  Assunmce 
Society^  in  the  said  document  mentioned,  is  The  Indian 
Laudable  and  Mutual  Assurance  Society  within  in  the 
declaration  mentioned;  and  that  the  plaintiff,  at  the 
time  of  the  making  of  the  said  document,  and  from 
thence  until  the  time  of  the  commencement  of  the 
within  mentioned  action,  was  the  secretary  of  the  said 
Society.  That  the  name  Edioard  Stirling j  set  and  sub- 
scribed to  the  said  document,  is  of  the  proper  hand- 
writing of  the  defendant  That  the  said  sum  of  twenty 
thousand  Company's  rupees,  at  the  time  of  the  making 
of  the  said  document,  and  when  the  same  became  due, 
was  of  the  value  of  2000/.  of  lawful  money  of  Chreat 
Britain.  The  special  verdict  then  left  the  first  issue  to 
the  Court  in  the  usual  form.  The  findings  on  the 
other  issues  were  immaterial  to  the  question  now  decided. 
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The  case  as  to  the  first  issue  was  argued  in  last  Easter        1854. 
Tenn  (a).  Sit>EM 


Lushy  for  the  plaintiff.  The  document  is  a  promissory 
note.  Two  objections  will  be  made.  First,  it  will  be 
said  that  the  promise  to  make  good  any  sum  by  which 
the  produce  of  the  shares  may  fall  short  of  the  twenty 
thousand  rupees  qualifies  the  original  promise,  and 
destroys  its  character  of  promissoiy  note.  But  such  an 
additional  engagement  has  not  the  effect  suggested.  In 
Wige  V.  Charlton  {b)  an  instrument,  which  in  other 
respects  was  a  promissory  note,  contained  a  statement 
that  the  maker  had  deposited  certain  title  deeds  as  an 
additional  security  for  the  sum  which  he  promised  to 
pay :  and  it  was  held  that  this  was  a  promissory  note  on 
which  the  indorsee  might  sue  the  maker ;  Patteson  J. 
saying  that  this  instrument  was  not  the  less  a  promissory 
note  from  its  being  also  an  agreement  of  another  kind. 
Fancourt  v.  Thorne  (c)  is  to  the  same  effect.  [  Wightman  J. 
The  promisee  here  was  not  bound  to  have  recourse  to 
the  shares.]  He  was  not:  if  that  had  been  a  necessary 
step,  perhaps  the  case  might  have  been  like  that  of  an 
instrument  containing  a  promise  to  pay  money  and  do 
another  act;  it  seems,  from  Follett  v.  Moore  {d\  that 
such  an  instrument  would  not  be  a  promissory  note. 
The  engagement  is  not  then  satisfied  by  the  mere  pay- 
ment of  the  money.  Here  the  promisee  has  an  imme- 
diate unqualified  right  to  demand  the  money  at  the  end 
of  the  nine  months ;  and  the  mere  payment  discharges 

(a)  May  5,  1854.  Before  Lord  Compbell  C.  J.,  mphtman  and  Cromp- 
tomJi. 

(h)  \A.^E,  786.  («)  9  Q.  B.  312. 

(d)  4  Bseh.  410. 

3   H   2 
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J  854.  the  promisor.  Besides,  the  promise  to  pay  the  deficiency 
Stobm  is  no  more  than  the  law  would  imply  from  the  deposit 
Stiblino.  ^^^  ^^®  ^^^'  •  ^^^  addition  therefore  goes  no  further  than 
a  mere  recital  of  the  iact  of  the  deposit  There  is  no 
fresh  consideration.  Secondly,  it  will  be  objected  that  the 
party  to  whom  the  promise  is  made  is  not  a  designated 
individual.  But  the  fair  meaning  of  the  undertaking  is, 
to  pay  to  the  plaintiff,  described  as  being  the  secretary 
at  the  time«  if  he  should  be  secretary  at  the  maturity  of 
the  note.  [Lord  Campbell  C.  J.  That  might  be  so,  if 
the  promise  were  simply  to  pay  to  the  secretary,  without 
the  addition  of  the  words  "  for  the  time  being.**  But, 
even  supposing  that  the  meaning,  is  an  instrument  with 
such  a  conditional  promise  a  promissory  note  ?]  A  pro- 
mise to  pay  S,  W.  and  S,  i>.,  '^stewardesses  for  the  time 
being  of  The  Provident  Daughters^  Society^  "  or  their 
successors  in  office,**  was  held,  in  Bex  v.  Box  (a),  to  be 
rightly  described,  in  an  indictment  for  forgery  under 
Stat  2  6r.  2.  c  25.  s.  1.,  as  a  promissory  note.  [Lord 
Campbell  C.  J.  The  persons  were  there  designated. 
Cramptan  J.  The  Court  seems  to  have  rejected  the 
words  ''or  their  successors  in  office,"  because  there  could 
be  no  such  successors.]  The  mention  of  the  name 
makes  fio  difference.  In  Megginson  v.  Harper  (Jk)  the 
instrument  purported  to  be  a  "  promise  to  pay  to  the 
trustees  acting  under  the  will  of*'  W,  B,;  and  it  was 
treated  as  a  promissory  note.  [Lord  Campbell  C.  J. 
Is  not  this  a  promise  to  pay  the  person  who  shall  be 
secretary  at  the  maturity  of  the  note  ?]  It  is  payable  to 
order :  the  plaintiff  might  have  indorsed  over  at  once. 
[Cramptan  J.     If  he  did  not  do  so,  would  not  the  suc- 

(a)  6  Tamnt  325.  (A)  2  Cr,  «•  Af.  322. 
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cesflore,  supposing  it  a  promissory  note,  be  entitled  to  1854. 
indorse  it  over  ?]  There  were  no  such  persons  in  ^xist-  ^tobu 
ence :  supposing  even  that  the  note  is  not  negotiable  .  ^gJ[^Q, 
at  all,  the  action  on  it  must  have  been  brought  by 
the  plaintiff,  even  if  he  had  quitted  office.  [Lord 
Campbell  C.  J.  The  parties  clearly  did  not  mean  that] 
The  deposit  of  the  shares  is  into  the  hands  of  the  plain* 
tiff;  he,  ''the  said  secretary  for  the  time  being,"  is  to 
sell  the  shares  "so  deposited  with  Asm."  There  is  no 
uncertainty  as  to  the  payee  in  the  sense  in  which  the 
instrument  in  Blanckefdiagen  v.  Blundell  (a)  was  un- 
certain, where  the  promise  was  to  pay  to  J,  P.  D.  or  to 
the  plaintifls.  [Lord  Campbell  C.  J.  Suppose  I  make 
a  written  promise  to  pay  to  the  person  who  shall  be 
lord  mayor  next  year.]  That  might  not  be  a  promis- 
sory note.  [Lord  Campbell  C-  J.  The  promise  would 
be  to  pay  to  the  lord  mayor  for  the  time  being.]  There 
is  no  uncertainty  on  the  face  of  the  instrument  The 
promise  here  is  either  to  pay  to  the  actual  secretary,  the 
plaintiff,  or  to  a  person  not  in  being ;  and,  on  the  last 
alternative,  it  is  a  promissory  note  payable  to  the  bearer. 

WilleMy  contra.  As  to  the  objection  last  discussed. 
The  promise  is  to  pay  to  the  person  who  shall  be 
secretary  at  maturity:  and  the  case  therefore  is  not 
within  Stat.  3  &  4  Ann,  c.  9.  «.  L,  which  includes  only 
promises  to  pay  to  any  ''  person  or  persons,  body  politic 
and  corporate,  his,  her,  or  their  order,  or  unto  bearer." 
Independently  of  the  statute,  the  action  on  a  note  would 
not  lie,  according  to  Lord  HoU  (&).  In  Colehan  v. 
Cooke  (c),  where  the  particular  instrument  in  question 

(a)  H  B,^  Aid.  417.  (6)   atrhe  T.  Martin,  2  Ld.  Raym,  757. 

(c;   WmtM,  393.  397. 
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1854.  was  held  to  be  within  the  statute,  WiHes  C.  J.  explains 
^PotLM  ^°^®  o^  ^^^  cases  in  which  it  had  been  held  that  the 
SriRLiKo.  statute  was  not  applicable,  saying:  "they  are  all  of 
them  cases  where  either  the  fund  out  of  which  the 
payment  was  to  be  made  is  uncertain,  or  the  time  of 
payment  is  uncertain  and  might  or  might  not  ever 
happen."  Now  here  any  one,  not  the  plaintiff,  might 
be  secretary  at  the  maturity,  in  which  case,  according  to 
the  interpretation  suggested  on  the  other  side,  the  pay* 
ment  would  not  be  made :  indeed  the  defendant  might 
himself  become  secretary.  In  Megginson  v.  Harper  (a) 
the  payees  were  sufficiently  and  certainly  designated  by 
the  reference  to  the  will  In  Rex  ▼•  Box  {b)  the  payees 
were  named ;  but  there  was,  in  addition,  an  attempt  to 
give  a  sort  of  corporate  succession  ;  and  this  part  of  the 
note  was  rejected.  [IVightman  J.  Suppose  it  api)eared 
sufficiently  certain  here  who  would  be  secretary  when 
the  note  became  due.]  It  is  possible  to  conceive  a 
case  of  that  sort,  in  which  the  note  might  be  within  the 
statute :  perhaps  it  might  be  so  in  the  case  of  a  note 
promising  to  pay  "  The  Chamberlain  of  London^^  who 
is  a  corporation  sole  for  some  purposes,  in  his  corporate 
capacity.  \^Wightman  J.  Suppose  it  payable  to  the 
secretary  of  the  Chamberlain  of  London  for  the  time 
being.]  That  would  not  be  a  good  promissory  note. 
It  is  suggested  that  the  note  may  be  treated  as  payable 
to  bearer ;  but  this  is  not,  as  in  Gibson  v.  Minet  (c),  the 
case  of  a  fictitious  payee ;  nor,  as  in  Norton  v.  EUam  (d), 
of  no  payee  being  mentioned.     Besides,  the  declaration 

(a)  2  Cr.  $-  M.  322.  (6)  6  Taunt.  325. 

(c)  I  H.  Bl.  569.,  in  Dom.  Proc.,  affirming  the  judgment  of  K.  B.  in 
ATiiie^  ▼.  Gibton,  3  T.  R,  iB\, 
(rf)  2  3/.  ^  r.  461. 
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does  not  treat  the  note  as  payable  to  the  bearer:  it  is  not  1854. 
alleged  that  the  plaintiff  is  the  bearer ;  but  it  is  alleged  stoiim 
that  he  was  secretary  at  the  time  of  the  making,  and  is  shrlino. 
so  still:  that  is,  the  note  is  treated  as  payable  to  the 
person,  whoever  it  might  be,  that  should  be  secretary 
when  the  contract  should  be  enforced.  Next,  as  to  the 
other  objection.  The  engagement  at  the  end  of  the 
instrument  constitutes  a  contract  which  cannot  pass  by 
indorsement.  It  does  not  arise,  by  implication,  upon 
the  other  part  of  the  instrument.  [Lord  Campbell  C.  J. 
Do  you  contend  that  there  cannot  be  a  good  promissory 
note  which  is  not  negotiable?]  No.  [Lord  Campbell 
C.  J.  Then,  setting  aside  the  question  of  negotiability, 
what  is  there  here  which  the  law  would  not  imply  upon 
the  deposit  of  the  shares?]  Suppose  the  note  not  paid 
for  six  years ;  and  that  the  last  share  is  sold  after  the  six 
years  have  expired,  but  within  six  years  of  the  com- 
mencement of  the  action,  and  the  debt  is  still  not  fully 
satisfied :  the  statute  of  limitations  could  not  be  pleaded 
to  the  last  contract,  though  it  might  to  a  promissory 
note.  IJfiffhtman  J.  If  any  of  the  shares  were  sold 
within  six  years  of  the  commencement  of  an  action  on 
the  note,  might  not  that  be  set  up  as  part  payment  in 
answer  to  a  plea  of  the  statute?]  A  payment  which  the 
payee  could  not  help  making  would  not  be  an  acknow- 
ledgment, and  therefore  would  not  furnish  an  answer  to 
a  plea  of  the  statute:  if  a  note  were  given  by  way  of 
payment,  the  acknowledgment  would  date  irom  the 
giving  it,  not  from  the  maturity :  this  is  illustrated  by 
Waller  v.  Tjicy  (a).  The  method  suggested  of  reconcil- 
ing the  two  engagements  contained  in  the  instrument, 
therefore,   does   not   apply;    and   Follett  v.   Moore  (ft) 

(a)  \  M,^G.  54.  (6)  4  Exch,  410. 
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1854.       has  not  been  distinguished :  the  instrument  here  contains 

Storm       *"  undertaking  distinct  from  the  past  which  is  said  to 

Girling,      constitute  a  promissory  note.     A  promissory  note  cannot 

be  divided  into  separate    contracts  ;   Johnson  v.  Ken- 

man  (a):    nor  can  any  part  of  it  be  a  contingent  or 

conditional  contract;  Robins  v.  May  (&). 

Lusht  in  reply.  The  question  of  negotiability  is 
unimportant,  as  that  quality  is  not  essential  to  the 
character  of  a  promissory  note. 

Cur.  adv.  rndL 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court 

It  appeared,  on  the  special  verdict  in  this  case,  that 
the  document  treated  in  the  declaration  as  a  promissory 
note,  and  upon  which  the  action  was  brought,  was  in  the 
following  form  (his  Lordship  then  read  the  instrument 
•  as  set  out  ante,  p.  833).  It  was  found  by  the  special 
verdict  that  the  plaintiff,  at  the  time  of  the  making  of 
the  above  document,  and  from  thence  until  the  com- 
mencement of  the  action,  was  the  secretary  of  the  above 
mentioned  Society. 

The  only  question  in  the  case  was,  Whether  the 
document  in  question  can  be  treated  as  a  promissory 
note.   Two  objections  were  taken  to  its  being  so  treated. 

First :  that  it  was  not  payable  to  any  certain  person, 
but  to  the  person,  if  any,  who  at  the  time  when  the  note 
should  become  payable  might  fill  the  situation  of 
secretary  to  the  Company  :  and,  secondly  :  that  the 
additional  promise  to  pay  the  deficiency  in  the  event  of 
a  sale  of  the  deposited  bank  shares  prevented  the  instru- 
ment from  being  a  promissory  note. 

(a)  2  Wih.  26?.  (b)   U  A.^  E.  213. 


T. 

Stirling. 
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With  reference  to  this  latter  objection,  it  was  argued,  ]854. 
on  the  part  of  the  defendant,  that  the  promise  to  pay  the  stoem 
deficiency  in  the  event  of  a  sale  after  default  would  give 
a  new  cause  of  action  for  such  deficiency,  after  the 
original  cause  of  action  had  been  barred  by  the  statute 
of  limitations ;  that  such  promise  was  part  of  an  entire 
agreement ;  that  it  was  not  transferable,  and  prevented 
the  instrument  ft-oin  being  a  promissory  note.  It  was 
said,  on  the  other  hand,  that  the  promise  to  pay  the 
balance  was  no  more  than  what  the  law  would  have 
implied  ;  that  there  was  no  consideration  for  such 
additional  promise ;  and  that,  even  if  there  was  such  an 
additional  promise  founded  on  a  sufficient  consideration, 
still,  as  it  did  not  qualify  the  promise  to  pay  the  amount 
of  the  note  at  the  end  of  the  nine  months,  and  was  a 
collateral  promise  with  reference  to  the  collateral  security, 
it  would  not  prevent  the  document  which  contained  a 
positive  promise  to  pay  at  the  end  of  nine  months  fi*om 
operating  as  a  promissory  note  between  the  parties,  even 
if  it  prevented  it  being  assignable  under  the  statute  of 
3  &  4  Ann,  c,  9.  c,  I.  Wise  v.  Charlton  {a)  was  cited, 
as  shewing  that  such  collateral  security,  not  qualifying 
the  promise  to  pay  at  the  given  time,  did  not  prevent 
the  document  operating  as  a  promissory  note.  And  the 
judgment  of  Pattesan  J.  in  that  case  was  relied  on,  in 
which  he  says,  ^*  This  is  not  the  less  a  promissory  note, 
from  its  being  also  an  agreement  of  another  kind." 

It  becomes,  however,  unnecessary  for  us  to  decide  or 
express  any  opinion  on  this  part  of  the  case,  as  we  are 
of  opinion  that  the  first  objection  is  fatal  to  the  plaintifF^s 
case. 

ia)  iA,^E.  786. 


▼. 
Stirling. 
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1854.  The  nature  and  every  definition  which  we  find  in  the 

y^j^^  books  of  a  promissory  note  shew  that  it  must  contain 
an  express  promise  to  pay  to  a  person  therein  named 
or  designated,  or  to  his  order  or  to  bearer.  See  Bylei 
On  Bills,  6th  edit.  p.  4.;  Colehan  v.  Cooke  (a);  2  BL 
Com.  467.  If  the  person  to  whom,  or  to  whose  order, 
it  is  to  be  paid  is  uncertain,  and  it  depends  on  a  con- 
tingency to  whom,  or  to  whose  order,  payment  is  to  be 
made,  it  is  not  a  promissory  note  unless  it  can  be  treated 
as  payable  to  bearer. 

It  was  urged,  on  behalf  of  the  plaintiif,  that  we  might 
treat  this  as  a  note  made  payable  to  the  plaintiff,  who 
at  the  date  of  the  document  was  the  secretary  of  the 
Society,  by  his  description  as  such  secretary.  And  it 
was  said  that  the  subsequent  part  of  the  instrument,  in 
which  it  is  said  that  the  plaintiff  deposits  in  his  hands, 
and  that  he  authorizes  the  said  secretary  for  the  time  being 
forthwith  to  sell,  points  to  the  then  secretary  as  the 
person  to  whom  alone  the  promise  is  made,  and  to  whom 
alone  the  note  is  payable. 

There  is  no  doubt,  upon  the  authorities,  that  it  is 
quite  sufficient  to  make  a  note  by  a  description  or 
designatio  personam  of  this  kind :  but  we  do  not  think 
that  we  can  put  the  above  construction  on  the  document 
now  before  us.  The  use  of  the  words  '^for  the  time 
being"  in  the  first  instance,  the  repetition  of  them  after- 
wards, and  the  whole  form  and  scope  of  the  instrument, 
satisfy  us  that  the  payment  was  to  be  made  to  the 
individual  who,  at  the  time  of  the  instrument  falling 
due,  should  fill  the  situation  of  secretary  of  the  Com- 
pany, and  not  to  the  plaintiff,  unless  he  happened  to 

(«)    »7i/«,  3%. 
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be  the  secretary  at  that  time.     It  was,  we  think,  clearly        1854. 
intended  as  a  floating  promise,  the  performance  of  which        Storm 
was  to  be  made  to  the  person  being  secretary  when  the     Stirling. 
document  became  due.     The  other  construction  would 
in  effect  be  to  hold  that  the  words  *^  the  secretary  for 
the  time  being"  meant  the  now  secretary :  but  we  think 
that   the   words   were   used    for   the  very   purpose   of 
excluding  that  construction. 

The  case  of  Rex  v.  Box  (a),  which  was  relied  on  by 
the  plaintiff,  is  clearly  distinguishable  from  the  present 
There  the  note  was  payable  on  demand  to  A.  B,  and 
C  2>.,  by  name,  "stewardesses"  of  a  provident  society, 
"or  their  successors  in  oflSce."  There  the  parties  to 
whom  the  note  was  given  were  designated  by  name; 
and  the  description  of  them  as  stewardesses,  which  it 
was  said  they  were  not  legally,  being  mere  matter  of 
description,  did  not  alter  the  promise  to  pay  them  on 
demand:  and  the  Judges  said  that,  although  they  could 
have  no  legal  successors  as  stewardesses,  still  their 
executors  or  administrators  might  sue.  In  the  present 
case,  as  we  read  the  document,  the  money  was  never  to 
become  payable  to  the  plaintiff,  and  he  was  never  to 
have  any  right  upon  the  instrument,  unless  he  happened 
to  fill  the  situation  of  secretary  to  the  Society  at  the  end 
of  the  nine  months.  In  Rex  v.  Box  {a)  the  note,  as 
construed  by  the  Court,  gave  an  immediate  right  of 
action  to  the  payees  named,  on  which  they  might  have 
immediately  sued ;  and  the  Court  seems  to  have  thought 
that  the  mention  of  the  successors,  who  could  have  no 
legal  existence,  might  be  rejected,  so  that  it  did  not 
destroy  the  immediate  legal  right  expressly  given  to  the 

(a)  6  Tauni.  325. 
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1854.        plaintifik  on  demand.     Here  there  is  no  right  given  to 

Storm        the  plaintiff,  except  by  the  words  promising  to  pay  ^*  the 

Stfrung.     secretary  for  the  time  being."    It  was  not  suggested,  in 

that  case,  that  the  note  would  be  good  if  it  amounted 

to  such  a  floating  contingent  promise  as  we  think  that 

the  words  are  intended  to  import  in  the  case  before  us. 

It  was  suggested  also,  in  the  argument,  that,  if  there 
were  no  payee  who  could  sue,  the  note  might  be  treated 
as  payable  to  bearer.  But  we  think  that  in  so  holding 
we  should  give  a  meaning  to  the  note  contrary  to  the 
clearly  expressed  intention  of  the  maker.  This  is  not  a 
case  of  fraud,  or  of  a  fictitious  payee :  but  the  defect  is, 
that  it  is  a  promise  to  pay  some  person  to  be  ascertained 
ex  post  facto ;  and  we  know  no  authority  to  shew  that 
under  such  circumstances  we  can  hold  this  instrument 
to  be  a  note  payable  to  bearer,  because,  though  valid 
perhaps  as  an  agreement,  it  cannot  be  enforced  as  a 
promissory  note.  The  promise  is  to  pay  to,  or  to  the 
order  of,  an  uncertain  person.  But,  if  founded  on  good 
consideration,  it  may  probably  give  rights  legal  or  equit- 
able to  the  Society.  But  we  think  that  we  should  be 
making  a  new  instrument  if  we  were  to  hold  it  a  pro- 
missory note  payable  to  bearer ;  and  the  case  does  not 
fall  within  any  of  the  decisions  cited  on  this  branch  of 
the  argument. 

As  we  think,  therefore,  that  this  is  not  a  promissory 
note,  our  judgment  is  for  the  defendant. 

Judgment  for  defendant 
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Samuel  Kershaw  against  Eliza  Kershaw.     Friday, 

^  June  2d. 

"O  JECTMENT  for  a  messuage,  tenement  and  appurte-  k,^  being 

nances  in  Lancashire,  On  the  trial,  at  the  Liverpool  JSvised^bT' 
Spring  Assizes,  1854,  before  Piatt  B.,  a  special  verdict  J^fore'f^a) 
was  found,  of  which  the  material  parts  were  as  follows.     ^  ^^^  nephew 

^  A.^to  bold  to 

Jane  TayloTy  before  and  at  the  time  of  the  making  !»>«»  ^<»  his  life 

without  im- 

her  last  will  and  testament  hereinafter  mentioned,  and  peachment  of 

waste;  and, 

at  the  time  of  her  death,  was  seized  in  her  demesne  as  from  and  after 

of  fee  of  and  in  the  messuage  and  tenement,  with  the  **  the  first  son 

appurtenances,  in  the  writ  in  this  action  mentioned.  ^., « to  hold 

And,  being  so  seized,  she,  on  2S\h  March  1807,. duly  luch'^^twn 

made   and  published   her   Ust  will   and   testament  in  [^o  temo?hf 

writing,  duly  attested  and  subscribed  according  to  law,  natural  life 

according  to  the  tenor  and  effect  following.  impeachment 

of  waste.  And, 
**  First,  I  will  and  direct  that  all  my  just  debts,  funeral  from  and  after 

and  testamentary  charges  and  expences,  together  with  the  last  men. 

the  charges  of  the  probate  of  this  my  will,  shall  be  paid  J^he  s^*"*^, 

and  discharged  by  my  executors  out  of  my  personal  delisnu  the 

estate.     And  I  give  out  of  my  personal  estate  the  follow-  wj»d  estates  to 

ing  legacies  or  sums  of  money,  that  is  to  say"  &c.  (speci-  the  body  of 

fying  them,  none  being  in  favour  of  James  Kershaw,  or  tioned  son, 

,.,  .        N  AIT.  1.  11  1  ^**^  remainder 

his  children).     **  And  I  give,  devise  and  bequeath  unto  to  the  second. 

third  and  all 
other  sons  of 
the  body  of  such  last  mentioned  son,  for  ever,  the  elder  being  always  preferred  to  the  younger. 
And,  in  default  of  dl  such  issue  as  aforesaid,  then  I  will  that  all  the  said  estates  shall  go  and 
descend  to  my  own  right  heirs  for  ever.** 

At  the  time  of  the  making  of  the  will,  A.  had  two  sons  and  two  daughters.  B.,  the  elder 
of  these  sons,  survived  K,,  but  had  no  children  till  after  K,*s  death ;  after  which  he  had  both 
sons  and  daughters. 

Held  that  B.  took  only  an  estate  for  life,  and  could  not  therefore,  by  a  disentailing  deed, 
convey  an  estate  for  more  than  his  own  life. 

That  B.'s  sons  took  successive  estates  tail  in  remainder,  bj  purchase,  and  that,  they 
having  died  without  issue,  or  disentailing,  the  land  went  to  the  right  heirs  of  K. 
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1854.  ™7  nephew  James  Kershaw^  of  Halghy  all  my  real 
Kershaw  ^s^tes  called"  &a,  "and  all  my  real  estates  elsewhere 
KeeI'haw  sit^a^d  in  the  counties  of  York  and  Lancaster ^  or  either 
of  them,  with  their  appurtenances  respectively,  to  hold 
to  him,  my  said  nephew  James  Kershaw^  for  his  life, 
without  impeachment  of  waste.  And,  from  and  after 
his  decease,  I  give  and  devise  all  the  same  estates  unto 
the  first  son  of  the  body  of  my  said  nephew  James 
KershaWy  to  hold  the  same  to  such  first  son  for  and 
during  the  term  of  his  natural  life  only,  without  im- 
peachment of  waste.  And,  from  and  after  the  decease 
of  the  last  mentioned  first  son  of  the  said  James  Kershaw^ 
I  give  and  devise  all  the  said  estates  to  the  first  son  of 
the  body  of  such  last  mentioned  son,  with  remainder  to 
the  second,  third  and  all  other  sous  of  the  body  of  such 
last  mentioned  son,  for  ever,  the  elder  being  always 
preferred  to  the  younger.  And,  in  de&ult  of  all  such 
issue  as  aforesaid,  then  I  will  that  all  the  said  estates 
shall  go  and  descend  to  my  own  right  heirs  for  ever. 
And  I  will,  give  and  order  that  all  my  silver  plate  shall 
go  and  descend  with  my  said  real  estates,  according  to 
the  limitations  aforesaid,  and  be  considered  as  heir 
looms  attending  the  same." 

The  verdict  found  that  certain  of  the  lands  or  real 
estates  in  the  will  comprise  the  messuage  and  tenement, 
with  the  appurtenances,  in  the  writ  mentioned. 

That,  at  the  time  of  making  the  said  will,  the  said 
James  Kershawy  of  Halghy  in  the  said  will  mentioned, 
was  a  nephew  of  the  said  Jane  Taylor y  as*  therein  men- 
tioned ;  and  had,  at  the  time  of  making  the  said  will, 
four  children  living,  namely  MaryyJaney  James  and  John, 
who  were  born  in  the  said  order;  and  that  the  said 
nephew  had  had  another  son  named  James,  who  was 
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baptised  on  or  about  23d  February  1800,  and  was  the        1854. 
eldest  son,  but  died  an  infant,  of  the  age  of  about  one      Kkrshaw 
year,  several  years  before  making  the  said  will  Kbmhaw. 

That  the  said  Jane  Tayhr  died  on  8d  April  1807, 
without  having  revoked  her  said  will. 

That  thereupon  the  said  James  Kershaw^  the  said 
nephew,  entered  upon  the  said  messuage  and  tenement 
in  the  writ  mentioned,  and  became  seized  of  them  for 
the  estate  so  to  him  devised. 

That  the  said  James  Kershaw^  the  said  first  mentioned 
son  of  the  said  nephew  James  Kershaw ^  survived  the 
said  testatrix;  and,  on  9th  November  1825,  intermarried 
with  the  defendant  EUza  Kershaw^  by  whom  he  had 
oinly  five  children,  who  were  bom  in  the  following 
order;  namely:  two  twins  who  were  bom  on  14th 
Oct(Aer  1828,  and  who  died  in  a  few  days :  one  of  them 
was  a  boy,  and  the  other  a  girl ;  and  neither  of  them 
was  baptised  :  a  girl,  who  was  bom  on  11th  April  1830, 
and  who  died  in  a  few  weeks ;  but  she  was  baptised  and 
named  Sarah:  a  girl  who  was  bom  on  6th  January 
1835,  who  is  now  living,  ^d  named  Elizabeth:  a  boy 
who  was  bom  on  12th  Febmary  1846,  who  lived  till  he 
was  between  five  and  six  years  of  age,  who  was  named 
James  Henry,  and  who  died  on  2d  June  1845. 

That  the  said  James  Kershaw,  the  said  nephew,  died 
on  the  12th  February  1835.  That  thereupon  the  said 
James  Kershaw,  the  said  son  of  the  said  nephew,  who 
survived  the  said  testatrix,  entered  upon  the  said  mes- 
suage or  tenement  in  the  writ  mentioned,  and  became 
seized  thereof  for  the  estate  so  to  him  devised.  That 
on  6th  August,  1851,  the  said  James  Kershaw,  the  said 
son  of  the  said  nephew,  who  survived  the  said  testatrix, 
duly  made  and  executed  a  certain  deed  under  and  in 
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1854.  pursuance  of  the  Act  made  &c.  (3  &  4  ^.  4.  c.  74., 
"  For  the  abolition  of  fines  and  recoveries,  and  for  the 
substitution  of  more  simple  modes  of  assurance");  and 
which  said  deed  was  duly  enrolled  in  the  High  Court 
of  Chancery  within  six  calendar  months  after  the  exe- 
cution thereof.  Whereby  he,  the  said  James  Kershaw^ 
attempted  to  convey  and  dispose  of  the  said  messuage 
and  tenement  in  the  writ  mentioned  to  such  uses,  upon 
and  for  such  trusts  and  purposes,  and  in  such  manner 
and  form,  as  he,  the  same  James  Kershaw^  should  by 
any  deed  or  deeds  appoint ;  and,  in  default  of  such  ap- 
pointment and  so  far  as  the  same  should  not  extend,  to 
the  use  of  himself,  the  same  James  Kersliato^  his  heirs 
and  assigns.  And  that,  if  he  the  same  James  Kerslww 
was  seized  of  an  estate  tail  in  the  said  messuage  or 
tenement,  the  same  would  be  conveyed  and  disposed  of 
according  to  the  tenor  and  effect  of  the  said  deed. 

That  on  21st  May  1852,  the  said  James  Kershaw^  the 
said  son  of  the  said  nephew,  who  survived  the  said  testa- 
trix, duly  made  and  published  his  last  will  and  testament 
in  writing,  duly  attested  and  subscribed  according  to 
law.  Which  will  contains,  amongst  other  things,  the 
following  clause,  namely :  '*  I  also  give  and  devise  unto 
my  said  wife  Eliza  Kershaw  the  estate  belonging  to  me 
situate  at "  &c. ;  of  which  property  the  said  messuage 
and  tenement  in  the  said  writ  described  formed  a  part. 

That  the  said  EUza  Kershaw^  in  the  said  last  men- 
tioned will  named,  is  the  defendant  in  the  writ 
mentioned. 

That  the  said  James  Kershaw^  the  said  son  of  the  said 
nephew,  who  survived  the  said  testatrix,  died  on  4th 
July  1853  without  having  revoked  or  altered  his  said 
wili. 
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That  the  plaintiff  js  the  great  nephew  and  heir  at  law        1854. 
of  the  said  Jane  Taylor^  being  the  son  and  heir  at  law      Kershaw 
of  Ottiwell  Kershaw,  who  was  the  heir  of  the  said  Jane 
Taylor. 

The  verdict  then  left  to  the  Court,  in  the  usual  form, 
the  question  whether  the  plaintiff  was  entitled  to  the 
possession  of  the  premises  as  in  the  writ  mentioned. 

The  case  was  now  argued  (a). 

Joseph  Addison,  for  the  plaintiff.  James,  the  son  of 
the  nephew  of  the  testatrix,  had  only  a  life  estate,  and 
could  therefore  give  no  estate  extending  beyond  his  own 
life.  As  he  was  alive  at  the  time  of  the  making  of 
the  will  and  after  the  death  of  the  testatrix,  a 
devise  giving  estates  to  his  unborn  son  or  sons  as  pur- 
chasers would  not  be  bad  for  remoteness,  he  having  an 
estate  for  life  only.  It  will  be  argued,  on  the  other  side, 
that  the  language  of  the  limitations  over  shews  an  in- 
tention to  give  him  an  estate  of  inheritance.  But  that 
view  cannot  be  supported.  First,  the  land  is  given  to 
the  nephew  **  for  his  life,  without  impeachment  of  waste.** 
There  is  no  pretence  for  treating  this  as  a  larger  estate 
than  for  life.  Then  the  land  is  given,  *^  from  and  after 
his  decease,*^  to  the  first  son  of  his  body,  '*  for  and  during 
the  term  of  his  natural  life  only,  without  impeachment  of 
waste."  The  words  here  are  as  before,  but  strengthened 
by  the  addition  of  the  word  "only."  This,  so  far, 
creates  only  an  estate  for  life;  and  the  question  is 
whether  such  estate  is  enlarged  into  an  inheritance  by 
the  devise,  from  and  after  his  decease,  "  to  the  first  son 
of  the  body  of  such  last  mentioned  son,  with  remainder 

(a)  Boforo  Lord  Campbell  C.  J.,  Coferidgef  Erie  and  Crompton  Ji. 
VOL.    III.  3   I  K.    &   B. 
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1854.  *o  ^^®  second,  third  and  all  other  sons  of  the  body  of 
Keushaw  ®"^^  ^^^^  mentioned  son,  for  ever,  the  elder  being  always 
preferred  to  the  younger.  And,  in  default  of  all  such  issue,*' 
to  the  right  heirs  of  the  testatrix  '^for  ever.''  The  estates 
of  the  sons  of  the  nephew's  son  are  all  to  be  taken  by 
purchase,  whatever  their  nature  is.  The  case  is  much 
like  Faster  v.  Lord  Bomney  (a).  There  land  was  devised 
to  T.  for  his  natural  life,  without  impeachment  of  waste, 
and,  from  and  after  the  determination  of  that  estate,  to  the 
use  of  trustees  to  preserve  contingent  remainders,  and, 
from  and  after  the  decease  of  T.,  ^'  to  the  use  of  all  and 
every  the  son  and  sons  of  the  body  of  71,  "  severally  and 
successively  one  after  another,  as  they  and  every  of  them 
shall  be  in  priority  of  birth  and  seniority  of  age.  And 
for  default  of  such  issue,"  over.  It  was  held  that  T. 
took  only  an  estate  for  life.  Lord  EUenborough  there 
pointed  out  that,  according  to  the  view  of  Lord  Mans- 
field  in  Denne  dem.  Briddon  v.  Paffe  (J),  the  word  "such" 
confined  the  meaning  of  issue  to  sons,  so  that  the  limita- 
tion was  not  like  one  made  *'  for  default  of  issue/'  which 
would  have  given  an  estate  taiL  \^Coleridffe  J.  Was 
Evans  dem.  Brooke  v.  Astley  (c)  referred  to  in  that  argu- 
ment?] It  was  referred  to  in  Denne  dem.  Briddon  v. 
Page  {by  Slater  v.  Dangerfield  {d)  is  also  an  authority 
for  holding  that  the  son  of  the  nephew  took  only  an 
estate  for  life.  Monypenny  v.  Dering  (e)  may  be  cited 
for  the  same  point;  although  it  may  be  admitted  that 
the  discussion  in  that  case  was  mainly  on  the  cy  pres 

(a)  n  Eatt,5n. 

(b)  \\  East,  603,  note  (6)  ;  S.  C,  as  Denu  dem,  Brktden  v.  Boffe,  note  (a) 
to  Doe  dem.  Dacre  v.  Dacre,  1  5.  §•  P.  261. 

(c)  3  Bnrr.  1570.  (<f)  \5  M.  ^  W.  263. 
(e)  2  De  G.  Matn,  ^  G.  145.,  aflBrming  the  judgmenU  of  Wigramy.C, 

in  S.  a  7  Hare,  568,  and  of  K,  Bntee  V.  C.  in  S.  C.     See  S*.  C.  16  AT 
fr  fT.  418,  9  C<wi.  5.700. 


XVII.    VICTORIA.  851 

doctrine.  [CawHnff^  for  the  defendant,  agreed  to  U'54. 
this,]  But,  on  the  other  side,  it  will  be  con-  Kershaw 
tended,  further,  that,  even  supposing  this  to  be  so,  K^jjugH^^. 
and  bis  deed  to  be  ineffective,  still  the  plaintiff 
cannot  recover,  because  the  limitations  following  the 
gift  of  such  estate  for  life  give  fees  to  the  sons 
of  the  son  of  the  nephew.  Now,  if  they  give  only 
estates  for  life  or  in  tail,  the  plaintiff  must  succeed,  the 
sons  having  died  without  issue,  and  not  having  disen- 
tailed. But,  to  shew  a  fee  simple,  the  plaintiff  will  rely 
on  the  words  "for  ever."  Whatever  be  the  effect  of 
these  words,  no  more  than  an  estate  tail  can  arise.  For, 
if  the  words  gave  a  fee,  that  fee  would  go,  in  the  first 
instance,  to  the  eldest  son  of  the  nephew's  son ;  and  thus 
tbe  intention  of  the  testatrix,  that  the  sons  of  the 
nephew's  son  should  have  estates  successively  in  re- 
naainder  one  after  the  other,  would  be  defeated;  such 
eldest  son  might  devise  the  whole  away ;  if  he  did  not, 
his  daughters  would  take  before  his  brothers.  But, 
supposing  the  words  "  for  ever,"  alone,  would  give  the 
fee,  then  such  estate  is  cut  down  to  an  estate  tail  by  the 
vrords  "  in  de&ult  of  all  such  issue ;"  Lewis  dem.  Ormond 
V.  Waters  (a).  [^Coleridge  J.  Are  you  not  now,  for 
the  purpose  of  cutting  down  the  estate  given  to  the  sons 
of  the  nephew's  son,  seeking  to  give  an  effect  to  the 
words  which  you  will  not  allow  to  them  for  the  purpose 
of  enlarging  the  estate  of  the  nephew's  son?]  "Issue" 
means  the  issue  of  the  nephew's  son,  not  the  issue  of 
the  nephew's  son's  sons:  the  argument  therefore  may 
consistently  be  applied  to  one  case  and  not  to  the  other. 
Where  an  estate  is  expressly  limited  for  life  only,  it 
never  is  enlarged  into  an  estate  tail  except  where  that  is 

(a)  6  Boat,  336. 

'6  I  2 
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1854.        the  only  possible  mode  of  giving  effect  to  the  limitations 
Rkrshaw     ^"  remainder.      But  words  which,  of  themselves,  give 
Kershaw,     inheritances  may  be  restricted  to  estates  tail  by  words 
which,  as  here,  give  the  land  over  to  heirs  general  upon 
the  failure  of  the  donees,  described  as  sons  of  the  body, 
and   taking  successively  in   remainder.      [Coleridffe  J. 
In  Lewis  dem.  Ormond  v.   Waters  (a)  the  words  "  for 
want  of  such  issue^  followed  the  limitation  ^'  to  the  first 
and  other  sons  of  my  said  eldest  son  and  their  /<«>«."] 
Upon  the  assumption  which  the  defendant  must  make 
here,  the  words  "  for  ever''  are  tantamount  to  words  of 
inheritance :  if  they  are  not,  the  estates  are  only  for  life, 
and  the  diflSculty  which  is  suggested  against  the  plain- 
tiff's claim  does  not  arise.     The  object  of  the  testatrix 
was  to  defer  to  as  late  a  time  as  possible  the  power  of 
absolutely  aliening  the  land:   this  general  intention  is 
carried  out  by  the  construction  for  which  the  plaintiff 
contends,  without  violating  the  intention  apparent  from 
any  particular  limitation. 

Cowling^  contra.  The  nephew's  son  took  an  estate  in 
tail  male :  and  a  remainder  over  is  limited  in  the  event 
of  the  failure  of  such  estate.  The  words  "  for  ever"  and 
**  in  default  of  all  such  issue"  shew  that  the  testatrix 
meant  to  give  some  inheritable  estate  to  some  one. 
The  question  therefore  is.  Who  is  the  root  of  this  inherit- 
able estate  ?  If  the  son  of  the  nephew  be  taken  as  the 
root,  the  intention  of  the  testatrix  will  be  carried  out  as 
nearly  as  can  be  done  consistently  with  her  language. 
It  is  to  be  observed  that  the  disposition  made  of  the 
land  after  the  death  of  the  nephew  is  very  different 
from  that  made  afler  the  death  of  his  son.  After  the 
death  of  the  nephew,  no  interest  is  given  to  any  son 
(<i)  6  BoMt,  336. 
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of  the  nephew  except  JameSy  the  elder  :  his  second  son,        1854. 

Johuy  Is  completely  excluded,  as  well  as  his  daughters,      kkrbhaw 

Uad  James,  the  nephew's  eldest  son,  not  taken,  the  land 

would  have  gone  to  the  right  heirs  of  the  testatrix.  But, 

at  the  death  of  the  son  of  the  nephew,  the  land  goes 

to  his  sons  in  succession,  according  to  priority  of  birth, 

for  ever.     Here   "sons"  seems   to  be  used  as  nomen 

collectivuui :   and,  when  the  sons  are   exhausted,   the 

land  is  to  go,  not  to  the  daughters,  but  to  the  right  heirs 

of  the  testatrix.     That  is,  in  effect,  a  tail  male  in  the 

nephew's  eldest  son.     [Lord  Campbell  C.   J.     Would 

not  the  intention  of  the  testatrix  be  fully  carried  out  by 

making  the  son  of  the  nephew's  son  the  root  of  the 

inheritable  estate?]     No  construction  will  quite  carry 

ont  the   intention.     The  word   "only,"  following   the 

limitation  for  life  to  the  nephew's  son,  will  not  affect  the 

estate  resulting  legally  from   the   limitations,  any  more 

than  if  the  testatrix  had  given  a  fee  with  a  proviso  against 

alienation,  in  which  case  the  proviso  would  have  been 

rejected  (a).     It  does,  however,  shew  that  the  testatrix 

believed  that,  but  for  the  word  "  only,"  the  limitations 

would  have  given  more  than  a  life  estate.     In  Robinson 

V.  Robinson  (b)  land  was  devised  to  a  man  "  during  the 

term  of  his  natural  life,  and  no  longer;"  yet,  because  the 

limitation  required  an  estate  tail,  the  words  **  no  longer" 

were  rejected.     There  the  limitations  over  were:  "after 

his  decease,  to  such  son  as  he  shall  have ;"  **  and  for 

default  of  such  issue*'  then  over.     In  King  v.  Melling  (c) 

Lord  Hale^  delivering  judgment,  cites  Bifield^s  Case  (d) : 

"  a  devise  to  A.  and  if  he  dies  not  having  a  son,  then  to 

remain  to  the  heirs  of  the  testator.     Son  was  there  taken 


(a)  Sec  Liu,  ».  360;   Co,  Litt.  223.  a. 

{h)  \  Burr,  38.     Affirmed  in  Dom.  Proc.  under  the  name  of  Robinson 
V.  Hickt,  3  Bro.  P.  C.  180  (2d  ed.). 
(e)  1  Veni.  225.  (d)  1  Vent.  231. 
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1 854.  to  be  used  as  nomen  collecti  vum,  and  held  an  entail.**  Here 
Kershaw  ^^^  failure  of  issue  looked  to  is  the  failure  of  the  issue  of 
Kershaw.  ^^^  ^^°  ^^  ^^®  nephew ;  that  son  therefore  is  the  root  of 
the  entail.  If  his  sons  take  by  purchase,  what  estate  do 
they  take?  There  is  nothing  to  make  it  an  estate  in 
tail  male,  rather  than  in  tail  general :  yet  it  is  manifest 
that  the  testatrix  meant  to  give  the  inheritance  to  males 
only.  In  fFight  v.  Leiffh  {a)  the  devise  was  to  the 
plaintiff,  and  after  his  death  to  his  first  and  other  sons, 
and  in  default  of  male  issue  to  his  eldest  and  other 
daughters  and  their  heirs  male  for  ever :  this  was  held 
to  be  a  tail  male  in  the  plaintiff;  Sir  IV.  Grant  M.  R. 
saying :  <*  The  male  issue  intended  must,  I  think,  be  the 
male  issue  of  the  father,  not  of  the  sons.  Nothing 
is  before  mentioned  of  any  issue  male  of  the  sons  : 
whereas  there  is  a  certain  description  of  male  issue  of 
the  father  before  spoken  of,  viz.  his  first  and  other  sons. 
Therefore  the  failure  of  issue  male  intended  must  be  of 
issue  male  of  the  father,  rather  than  of  the  sons."  The 
same  reasoning  shews  that  here  the  root  of  the  tail 
male  is  the  nephew's  son  ;  for  there  can  be  no  difference 
between  '*  default  of  male  issue"  and  *' default  of  such 
issue  ;"  "  such"  must  refer  to  what  has  been  before 
described,  as  appears  from  Goodright  dem.  Doching  v. 
Dunham  {b).  The  will  here  appears  to  use  a  peculiar 
vocabulary.  If  a  testator  devised  to  A.  for  life,  remain- 
der to  A.^s  son  for  life,  remainder  to  such  son's  son  for 
life,  and  so  on  for  ever,  that  would  be  a  tail  male  as 
much  as  if  the  words  "  tail  male*'  had  been  used ;  and, 
if  to  that  had  been  added  a  clause  that  no  one  tenant  in 
possession  should  bar  the  estate,  such  clause  would  have 
been  rejected.  [Crompton  J.  The  object  here  was,  it 
seems,    to   prevent    the   barring   as   long  as  possible.] 

(a)  15  Ve$,  5(;4.     Sec  Doe  dem,  BurrU  v.  Charlton,  I  At.  ^  G,  429. 
(A)  1  Douff.  264. 
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Neither  construction  aids  that  If  the  unborn  sons  of  lSS4. 
the  nephew's  son  were  to  take  by  purchase,  it  would  be  kbrshaw 
a  contingent  remainder,  which  the  tenant  for  life  might 
defeat  [Lord  Campbell  C.  J.  It  is  not  likely  that  the 
testatrix  knew  that]  In  Foster  v.  Lord  Romney(a)  the 
words  "  for  ever"  did  not  occur.  The  propriety  of  the 
decision  in  fFiffht  v.  Leiffh  (i)  has  been  doubted  in  2 
Jarman  On  WiUsy  387  &c.  The  author  seems  to 
consider  that  sufficient  stress  was  not  laid  on  the  words 
**  Surrey  estate,"  which  would,  he  says,  have  of  themselves 
vested  the  fee  in  the  sons,  so  that  the  words  "  in  default 
of  male  is^e*'  might  have  been  applied  to  cutting  down 
such  fee  to  an  estate  tail,  so  as  to  enable  them  to  take  in 
succession.  But  a  similar  expression  occurred  in  Foster 
V.  Lord  Romney  (a),  and  was  not  treated  as  giving  a  fee. 
Slater  v.  Dangerjield  (c)  is  inapplicable :  there  the  devise 
was  to  jD.  for  life,  and  then  to  the  lawful  issue  of  Z)., 
their  heirs  and  assigns  for  ever :  a  party  could  not 
well  be  said  to  take  to  himself  and  heirs  except  by 
purchase.  Doe  dem.  Blandford  v.  Applin  (ef),  Charlton 
V.  Craven  («),  Lewis  v.  Puxley  (y),  supply  instances 
where,  to  effectuate  the  general  intent,  estates  expressly 
limited  for  life  have  been  enlarged  into  inheritances. 

Joseph  Addison^  in  reply.  The  aigument,  that  no 
stress  is  to  be  laid  upon  the  apparent  intention  of  the 
testatrix  to  tie  up  the  estate  as  long  as  possible  inas- 
much as  the  particular  tenant  could  destroy  the  contin- 
gent remainder,  is  hardly  applicable  to  such  a  will  as 
this.  The  testatrix  might  well  know  that  a  tenant  in 
tail  could  bar  the  entail  by  recovery,  but  might  not 

(a)  11  Ea$t,  694.  (6)  15  Fe*.  564. 

(e)  16  Af.  §•  W.  263.  (d)  4  T,  R.  82. 

(«)  Cited  in  MdHth  v.  MtUitK  2  B.  ^  C.  624. 
(g)  }6M,Sf  r.  733. 
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1854.  know  that  by  a  tortious  act  the  contingent  remainder 
Kk-rshIT"  ^^^^^  fail  for  want  of  a  freehold  to  support  it  The 
Keus'haw.  '®^  results  of  the  two  acts  are  very  different  In  all 
the  cases  in  which  an  estate  expressly  given  for  life  has 
been  enlarged  into  an  inheritance,  the  object  has  been 
to  carry  out  the  general  intention:  here  such  a  con- 
struction would  defeat  the  general  intention.  Goodrighi 
denu  Docking  v.  Dunham  (a)  is  an  authority  in  favour  of 
the  plaintiff:  the  first  taker  there  was  held  to  have  only 
an  estate  for  life.  Mr«  Jarman  considers  that  Evans 
dem.  Brooke  v.  AMtley  (i)  is  overruled  by  Poster  v.  Lord 
Jtamney{c);  Jarman  On  Wills,  vol.  2.  p.  369.  The 
intention  here  that  the  sous  shall  take  in  succession 
is  of  great  importance:  on  that  point  the  decision  in 
Lewis  dem.  Ormond  v.  Waters  (rf)  mainly  turned,  as  is 
pointed  out  by  Lord  Ellenbarough  in  Rex  v.  The  Marquis 
of  Stafford  (e). 

Cur,  adv.  vult 

Lord  Campbell  C.  J.,  on  a  later  day  in  this  Term 
(June  8th )y  delivered  the  opinion  of  the  Court 

In  this  case  we  are  of  opinion  that  the  plaintiff  is 
entitled  to  recover. 

The  only  question  is,  What  estate  was  taken,  under 
the  will  of  Jane  Taylor^  by  James  Kershaw,  the  son  of 
James  Kershaw  the  nephew  of  the  testatrix  ?  We  think 
that  he  took  only  an  estate  for  life.  Such  an  estate  is 
expressly  limited  to  him  by  the  words  following  the 
devise  for  life  to  the  nephew,  ^*  and,  from  and  after  his 
decease,  I  give  and  devise  all  the  same  estates  unto  the 
first  son  of  the  body  of  my  said  nephew  James  Kershaw, 
to  hold  the  same  to  such  first  son  for  and  during  the 

(a)   1  Doug.  264.  (6)  3  Burr,  157a 

(c)   1 1  Eu$i,  594.  («i)  6  Easi,  336. 

(e)  7  EoMt,  521.  528. 
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term  of  his  natural  Kfe  onfy,  without  impeachment  of  1854. 
waste."  Still  this  estate  for  life  might  be  enlarged  into  Kbbshaw 
an  estate  tail,  if  there  were  any  general  intent  expressed  kershaw. 
by  the  testatrix  which,  without  doing  so,  could  not  be 
carried  into  effect.  Her  intent  appears  to  have  been 
that  the  sons  of  James  the  son  should  successively  take 
estates  tail,  and  that  her  right  heirs  should  take  only 
when  these  estates  tail  were  exhausted.  But  this  pur- 
pose will  be  carried  into  effect,  James  the  son  taking 
only  an  estate  for  life,  and  his  eldest  son  taking  an 
estate  tail  by  purchase.  Without  the  estate  of  James 
the  son  being  enlarged  so  as  to  make  him  the  stirps 
from  whom  his  sons  were  to  take  by  descent,  the  words 
which  follow  the  limitation  to  him  we  consider  quite 
sufficient  to  accomplish  the  intention  of  the  testatrix : 
"  and,  from  and  after  the  decease  of  the  last  mentioned 
first  son  of  the  said  James  Kershaw,  I  give  and  devise 
all  the  said  estates  to  the  first  son  of  the  body  of  such 
last  mentioned  son,  with  remainder  to  the  second,  third 
and  all  other  sons  of  the  body  of  such  last  mentioned 
son,  for  ever,  the  elder  being  always  preferred  to  the 
younger.  And,  in  default  of  all  such  issue  as  aforesaid, 
then  I  will  that  all  the  said  estates  shall  go  and  descend 
to  my  own  right  heirs  for  ever."  Bearing  in  mind  that 
James  the  son  of  the  nephew  was  bom  when  the  will 
was  made,  not  only  does  the  intent  of  the  testatrix  seem 
manifest,  but  she  uses  apt  language  to  carry  it  into 
effect,  after  giving  James  the  son  an  estate  for  his 
natural  life  only.  Without  express  words  of  inheritance 
in  the  limitation  to  his  sons,  it  seems  clear  that,  taking 
by  purchase,  they  would  take  more  than  life  estates,  viz. 
estates  tail  successively.  The  several  expressions,  ^*  with 
remainder,"  "  for  ever,"  and  "  in  default  of  all  such  issue 
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1854.  ^  aforesaid,"  we  think  are  abundantly  sufficient  to  indi- 
Kebshaw  ^^  *°  intention  to  that  effect.  If  the  ultimate  limitar 
Kbrbbaw  ^^°  ^"  ^^  ^^^  ^^^  ^^  *  stranger,  instead  of  being  to  the 
right  heirs  of  the  testatrix,  it  would  have  taken  effect 
upon  the  death  of  James  the  son  without  issue,  or  upon 
the  failure  of  the  estates  tail  given  to  his  sons :  but  this 
is  quite  compatible  with  James  the  son  taking  an  estate 
for  life  only. 

Mr.  CowKng  contended  that  this  construction  of  the 
will  would  defeat  the  intention  of  the  testatrix  by  taking 
in  females,  as,  if  the  sons  of  James  the  son  take  estates 
tail  by  purchase,  they  must  be  estates  in  tail  general, 
whereas,  he  says,  she  manifests  a  desire  to  exclude 
females  from  the  succession.  If  such  an  intention  be  so 
clear, the  estates  tail^ taken  by  the  sons  maybe  construed 
to  be  estates  in  tail  male.  But  we  cannot  discover  any 
such  manifest  intention ;  nor  do  we  see  how  it  would 
be  better  carried  into  effect  by  giving  an  estate  tail  to 
James  the  son.  This  would  be  in  direct  violation  of  the 
language  she  has  employed,  and  would  entirely  defeat 
the  intention  she  manifests,  by  her  will,  to  keep  the 
lands  devised  inalienable  as  long  as  she  could  in  the  line 
of  the  Kershaws  by  exercising  the  power  which  she  had 
to  give  an  estate  for  life  only  to  the  son  of  her  nephew. 
His  disentailing  deed  and  his  will  therefore  operated 
nothing :  and  the  plaintiff  is  entitled  to  recover  as  the 
heir  at  law  of  the  testatrix. 

We  do  not  consider  it  necessary  to  comment  upon 
the  cases  cited  in  the  argument;  for  none  of  them 
conflict  with  our  decision ;  and  they  only  lay  down  the 
well  known  general  rules  by  which  we  have  been  guided 
in  giving  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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1854. 


The  Queen  against  Frederick  Day.  Saturday, 

nn    C.  FOSTJERy  in    Michaelmas   term,  1852,  ob-  By  a  local 

tained  a  rule,  calling  on  Frederick  Day  to  shew  was  vested  in 

cause  why  an  information  in  the  nature  of  Quo  warranto  in*^,^t'for  t?e 

should  not  issue  against  him  at  the  relation  oi  Edward  ^^^^l^ 

Pope^  for  the  office  of  coroner  for  the  Hemel  Hempsted  *J«  P*";*?**  ^^ 
^  '  '^  ^.,  subject  to 

district  of  the  county  of  Hertford.     In  Easter  Term,  by-laws  which 

,  the  trustees 

1853,  Lush  shewed  cause,  when  it  appeared  that  the  were  em- 

,  powered  to 

facts  were  not  in  dispute.  make.    The 

It  was  agreed,  on  both  sides,  that  an  election  for  coroner  empowered  to 

was  duly  held  in  June  1852;  that  l>ay  and  Pope  were  l^a^Jo^Ute 

the  candidates ;  tbati^oy  had  a  majority  of  votes  actually  *^t"*^**o^^*i, 

received,  and  was  declared  elected,  and  had  acted;  that  portion  not  let, 

to  be  enjoyed 
the  votes  of  James  Raggett^  and  a  number  of  other  persons  ^y  ^^^  in^^ 
,   .     .        ,  .     .,  ,.^       .  ,.  ,  bitantsofthe 

claiming  by  a  similar  qualification,  were  objected  to  on  parish  of  h,^ 

behalf  of  Pcytf,  but  received  for  Day;  and  that,  if  these  at  the  time  of 

votes  were  struck  off,  Pope    had   the  majority.      The  theAct!"^^ 

Court  ordered  that  the  facts  relating  to  Raggett's  qualifi-  ^JulJ^oJ  ^"^ 

cation  should  be  stated  in  a  case,  which  was  now  argued.  ^^  ^"^j^ 

The  case,  after  stating  the  election,  and  that  slat.  49  G.  3.  »*  ^^^  *™o  of 

°  the  Act  was 

c.  clxix.  {a)  was  to  be  taken  as  part  of  the  case,  proceeded  assignable  to 

any  others 
being  inhabit- 
ants. 
At  an  election  for  coroner  for  a  district  comprehending  the  parish  of  M.  and  the  land 
in  qnestion,  the  votes  of  inhabitants  of  the  parbh  entitled,  as  assignees,  to  pasture  over 
the  land  in  question  were  received  for  the  candidate  who  was  returned. 
On  a  quo  warranto  against  him, 

Held :  that  the  qualification  for  a  voter  for  coroner  is  the  possession  of  a  legal  freehold : 
that  these  inhabitants  had,  at  most,  only  an  equitable  interest  in  the  land ;  and  that  their 
legal  interest  was,  at  most,  a  right  to  common  in  gross,  which  confers  no  vote.  Judgment 
for  the  Crown. 

(a)  Local  and  personal.  **  For  vesting  in  trustees  a  certain  tract  of 
open  pasture  land  called  Box  Moor,  in  the  parish  of  Hemel  ffempeled  in 
he  county  of  Hertford,  upon  certain  trusts,  applying  the  produce  thereof, 
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1854.        as  follows.     The  tract  of  pasture  land  called  Box  Moor^ 
The  QuREN    ®"^  other  the  hereditaments  and  premises  in  the  said 

V. 

Day.  

and  for  better  securing  the  rights  of  the  respective  parties  entitled  to  the 
said  Moor.'* 

Sect.  1  recited  successive  deeds  of  feoffbent :  the  first  dated  26th  Aprils 
36  EUz„  whereby  certain  lands  now  known  as  Box  Moor,  and  rights  of 
fishing  in  the  streams  flowing  there  through,  were  conveyed  to  feoffees 
in  trust  for  the  inhabitants  of  Hemd  Hempsted  and  Bovingdon ;  and  the 
last  a  deed  of  feofiinent  in  trust,  dated  20th  April  1787 ;  the  trusts  were 
declared  to  be,  in  trust  "  for  the  feoffees  therein  before  named,  and  all 
other  person  and  persons  whomsoever,  by  whatever  name  or  names  soever 
they  be  called  or  known,  which  then  dwelt  and  were  inhabitants  of  Htmel 
HemptUd  and  Botingdon  aforesaid  and  their  respective  heirs,  by  equal 
portions  thereof  in  common,  so  long  as  they  or  every  or  each  of  them,  or 
their  heirs,  should  dwell  and  be  inhabitants  of  Hemd  Hempated  or 
Booingdon  aforesaid ;  and  if  they  or  any  of  them,  or  the  heirs  of  them, 
should  depart,  remove  and  not  dwell  there,  then,  in  trust  for  such  other 
person  or  persons,  and  their  respective  heirs,  for  such  portion  or  portions 
of  him  or  them  so  departing,  removing,  and  not  dwelling,  there  in  common 
with  the  rest  then  inhabiting  there,  as  should  successively  in  their  places 
and  steads  so  departing  and  removing,  there  dwelling  and  be  inhabitants 
of  Hemel  HempMted  and  Bovingdon,  so  long  as  such  person  or  persons  and 
their  heirs  should  so  dwell  and  be  inhabitants  in  their  places  and  steads 
aforesaid,  and  so  from  time  to  time  after  every  departing  or  removing  to 
dwell  in  Hemel  Hea^psted  and  Bovingdon.'*  The  section  then  recited  a 
deed  poll  of  14th  September  1799,  by  which  the  feoffees  conveyed  part  of 
the  land  to  The  Grand  Junction  Canal  Company^  and  some  other  deeds  of 
sale,  to  other  parties  named  in  the  Act,  of  other  parcels ;  and,  after  further 
reciting  that  doubts  had  arisen  as  to  the  validity  of  these  conveyances,  and 
that  it  was  desirable  to  empower  the  trustees  to  make  by-laws,  it  was 
enacted  that  the  premises  should  be  vested  in  ceruin  persons  named  as 
trustees,  their  heirs  and  assigns,  **  to  the  use  of  them,  their  heirs  and 
assigns  for  ever,  for  the  best  use  and  advantage  of  the  inhabitants  of  Hetrnd 
Hemptted  and  Bovingdan  aforesaid,  in  manner  mentioned  in  the  said 
several  recited  indentures  of  release  and  feoffment,  and  upon  the  trusts 
and  to  and  for  the  intents  and  purposes  hereinafter  eipressed  and  declared 
of  and  concerning  the  same.** 

Sects.  2,  3,  4  and  5  confirmed  the  various  sales  of  parts  of  the  premises 
recited  in  sect.  1.  Sect  7  enacted  that  the  trustees  should  hold  the 
premises  **  in  trust  for,  and  for  the  best  use  and  advantage  of  the  inha- 
bitants** of  Hemel  Hempsted  and  Booingdon,  subject  to  by-laws  to  bo  from 
time  to  time  made  by  the  trustees.    Sect  9  empowered  the  trustees  to  let 
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Act  mentioned,  are  freehold,  and  situate  partly  in  the        I8a4. 

parish  of  llemel  Ilempsted  aforesaid,  and  partly  in  the    xhoQnEKN 

hamlet  of  Bovinffdan,  but  entirely  within  the  said  district         ^^'^ 

for  which  the  said  election  took  place.    From  the  passing 

of  the  said  Act,  up  to  and  at  the  time  of  the  said  election, 

such  parts  of  the  said  pasture  land  as  were  not  demised 

or  leased  according  to  the  provisions  of  the  said  Act 

were,  subject  to  the  provisions  of  the  said  Act,  and  in 

pursuance  of  the  regulations  and  stints  in  that  behalf, 

from  time  to  time  made  by  the  trustees  for  the  time 

being   acting   under  and    by   virtue  of  the  said  Act, 

used  and  enjoyed  for  purposes  of  pasturage  by  such  of 

the  inhabitants  of  the  parish  of  Hemel  Hempsted  and 

hamlet  of  Bovingdon  aforesaid  as  were,  for  the   time 

being,  householders  of  the  same  parish  and  hamlet  of 

certain  whole   tenements  situate    therein,  which  were 

cither  standing  at  the  time  of  the  passing  of  the  said 

Act,  or  had  been  erected  on  the  sites  of  such  tenements 

as   were  so  standing,  and  which  said  tenements  were, 

before  and  at  the  time  of  the  said  election,  and  are  now, 

identifiable  by  iron  labels  or  tickets  fixed  to  them.     The 

value  of  such  pasturage  to  each  of  such  inhabitants  was, 

before  and  at  the  time  of  the  said  election,  about  6j.  a 

year.     During  all  the  time  aforesaid,  the  rivers  Gade  and 

Bulbournf  in    the    said   Act   mentioned,  and    running 

through  and  covering  several  acres  of  the  said   moor, 

were,  subject  to  and  according  to  the  provisions  in  that 


•ny  part  of  the  moor.  Sect.  12  authorlied  them  "to  regulate  and  stint 
the  quantity  of  cattle  to  be  turned  on  such  parts  of  the  moor  as  shall  be 
left  remaining  for  pasture,  by  each  inhabitant  at  the  time  of  passing  this 
Act,  being  a  householder  of  the  said  parish  or  hamlet  of  a  whole  tenement, 
in  respect  of  such  tenement."  Sect.  13  rendered  such  right  of  pasture 
transferable  from  lime  to  time  to  any  other  person  being  such  inhabiUnt 
householder. 
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1864.  behalf  of  the  said  Act,  used  and  enjoyed  for  the  purposes 
The  Qqebn  of  fishing,  and  taking  of  fish  therein,  by  such  inhabitants, 
^^'^  householders  for  the  time  being  of  the  said  parish  and 
hamlet  as  aforesaid.  Subject  to  such  user  and  enjoy- 
ment of  pasturage,  and  of  fishing  and  taking  of  fish,  as 
aforesaid,  the  rents,  issues  and  profits  of  the  said  moor, 
and  of  the  wharf,  and  other  the  hereditaments  and 
premises  in  the  said  Act  mentioned,  were,  firom  the  time 
of  the  passing  of  the  said  Act  up  to  and  at  the  time  of 
the  said  election,  received  by  the  trustees  for  the  time 
being,  acting  under  and  by  virtue  of  the  said  Act,  and 
have  been  by  such  trustees,  annually  firom  time  to  time 
during  all  that  time,  applied  and  divided,  as  to  three 
fourth  parts  thereof  to  and  for  the  use  and  advantage  of 
the  inhabitant  householders  for  the  time  being  of  the 
said  parish  of  Hemel  Hempsted,  and  as  to  the  remaining 
one  fourth  part  thereof  to  and  for  the  use  and  advantage 
of  the  inhabitant  householders  for  the  time  being  of  the 
said  hamlet  of  Bovingdon  aforesaid. 

Before  and  at  the  time  of  the  said  election,  the  said 
James  Raggett  was  an  inhabitant  of  the  said  parish  of 
Hemel  Hempsted,  and  a  householder  of  the  same  parish 
of  a  whole  tenement  situate  therein,  being  one  of  the 
said  tenements  the  householders  whereof  so  used  and 
enjoyed  the  said  moor  for  the  purposes  of  pasturage,  as 
aforesaid,  and  the  said  rivers  for  the  purposes  of  fishing, 
and  taking  fish,  as  aforesaid,  and  was,  at  the  time  of  the 
said  election,  in  the  actual  use  and  enjoyment  of  such 
right  of  pasture  and  fishing  respectively,  and  to  the 
other  benefits  and  advantages  of  the  said  Act.  The  said 
James  Raggett  had  not  at  the  time  of  the  said  election 
any  right  or  title  to  vote  at  the  same  election,  except  as 
hereinbefore  set  forth,  or  referred  to. 

The  question  for  the  opinion  of  the  Court  b :  Whether 
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the  said  James  Raggett  was  entitled  to  vote  at  the  said        1854. 
election.      If  the   Court  shall  be    of  opinion   in   the    The  Quebn 
aiSrmative  thereof^  then  the  said  Edward  Pope  agrees        j^^^ 
that  no  further  proceedings  herein  shall  be  taken ;  but, 
if  the  Court  shall  be  of  a  contrary  opinion,  then  the 
said  Frederick  Day  agrees  that  judgment  of  ouster  shall 
be  forthwith  signed  against  him :  and  it  is  hereby  agreed 
that  neither  party  shall  seek  costs  against  the  other  in 
either  event 

r.  C  Fostery  for  the  Crown,  The  qualiBcation  of  a 
voter  for  coroner  is,  that  he  shall  have  a  legal  freehold. 
**  It  is  to  be  known,  that  the  office  of  a  coroner  ever  was, 
and  yet  is  eligible  in  full  county  by  the  freeholders,  by 
the  King's  writ  De  coronatore  eligendo :  and  the  reason 
thereof  was,  for  that  both  the  King  and  the  county  had 
a  great  interest  and  benefit  in  the  due  execution  of  his 
office,  and  therefore  the  common  law  gave  the  free- 
holders of  the  county  to  be  electors  of  him."  2  Inst  174. 
All  the  authorities  agree  that  this  was  the  common 
law.  At  common  law  knights  of  the  shire,  coroners 
and  verderers  were  all  to  be  chosen  by  the  freeholders 
of  the  county;  Dalton  on  Sheriffs,  443.  c.  114.  The 
same  law,  as  to  coroners,  is  laid  down  in  3  Hawk.  Fleas 
of  the  Crown,  103.  (B.  ii.  c.  9.  s.  10.),  and  1  BL  Com. 
347.  Stat  8  H.  6.  c.  7.  took  away  the  right  of  voting 
for  knights  of  the  shire  from  those  whose  freeholds  were 
under  40«. :  the  qualification  of  a  voter  for  coroner 
was  untouched  by  that  Act  The  freeholders  must 
mean  the  legal  freeholders,  those  who  had  a  right  to  be 
in  the  full  county  court  Then  came  stat  7  &  8  ^  3. 
c.  25.  s.  7.,  which  took  away  the  franchise  for  electors  of 
knights  of  the  shire  from  trustees,  not  in  possession,  and 
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1854.       conferred  it  on  the  cestui  que  trust  in  possession.     Stat. 
The  QuEfiiT  ^^  ^'  3.  c.  95.  *.  2.  contains  a  precisely  similar  provision 
Day         ^  ^^  ^^^  election  of  coroner.    But  stat.  7  &  8  VicL  c.  92. 
repeals  stat.  58  G.  3.  c.  95.  absolutely,  and,  by  sect.  9, 
enacts  that  the  coroner  for  a  district  '*  shall  be  chgsen 
by  a  majority  of  such  persons  residing  within  such  dis- 
trict as  shall  at  the  time  of  such  election  be  duly  quali- 
fied to  vote  at  the  elections  of  coroners  for  the  said 
county."    As  stat  58   G.  3.  c.  95.   is  repealed,  this 
section  must  be  understood  to  mean  those  duly  qualified 
at  common  law  to  vote,  and  that,  as  already  shewn,  means 
those  who  have  legal  fireeholds.     Now  in  the  present 
case  it  is  clear  that  Raggett  has  no  legal  interest  in  Box 
Moor.     The  legal  estate  is  in  the  trustees,  who  have 
power  to  let  the  land.     It  may  be  doubted  whether  the 
inhabitants  of  Hemel  Hempsted  have  any  legal  interest 
at  all ;  but  at  most  it  is  only  a  right  of  common  in  gross. 
But  *^  He  which  hath  no  other  fireehold  than  common 
of  pasture,   though   that  be  to  the  value  of  40«.  per 
annum,  yet  he  may  be  no  chooser :  But  he  which  hath 
a  fireehold  house  or  lands,  of  the  yearly  value  of  30s. 
and  besides  hath  thereto  belonging  a  common  of  pasture 
appendant,  to  the  yearly  value  of  20«.  he  may  be  a 
chooser,  &c.     Otherwise  it  is,  if  his  house  be  a  new 
erected  tenement,  or  erected  within  the  time  of  me- 
mory; for  that  common  appendant  must  be  by  prescrip- 
tion ;  and  therefore  except  such  house  be  of  the  yearly 
value  of  40«.  besides  the  common,  it  enableth  him  not'' 
DaUon  on  Sheriffsy  333.  ch.  92.     That  is  said  of  the 
fi*anchise  of  voters  for  knights  of  the  shire.     The  value 
of  the  fi^ehold  is  not  material,  as  to  the  fitinchise  for 
coroners;  but  the  fi:«ehold  must  be  of  the  same  nature 
as  that  which,  if  worth  40;.,  would  qualify  to  vote  for 


V. 

Day. 
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the  kuights  of  the  shire.  And  the  right  of  fishing,  also,  lS54. 
is  not  a  several  fishery,  but  at  most  common  of  piscary  xh^QuEEN 
in  gross.  Further,  supposing  that  an  equitable  freehold 
qualified  an  elector,  the  inhabitants  have  not  got  equi- 
table fireeholds.  The  trustees  may  alter  the  by-laws; 
so  that  the  interest  of  the  inhabitants  is  not  freehold ; 
Davis  V.  Waddington  (a). 

Lush^  contra.  First,  the  interest  of  Raggett  is  a  free- 
hold. The  definition  of  a  freehold  in  Co.  Litt,  42.  a.  is 
familiar.  '^  If  a  man  grant  an  estate  to  a  woman  dum 
sola  fuit,"  "  or  as  long  as  the  grantee  dwell  in  such  a 
house,"  "  or  for  any  like  uncertain  time,  which  time,  as 
Bracion  saith,  is  tempus  indeterminatum :  in  all  these 
cases"  **  the  lessee  hath  in  judgment  of  law  an  estate  for 
life  determinable."  So  that  the  possibility  that,  by  an 
alteration  in  the  by-laws  the  interest  of  Raggett  may, 
at  some  uncertain  time,  cease,  does  not  affect  the  ques- 
tion. The  power  to  alter  the  by-laws  is  not  arbitrary, 
and  therefore  does  not  make  this  a  holding  at  will; 
Beeson  v.  Burton  {b).  The  rights  of  the  inhabitants  in  the 
present  case  are  assignable,  under  sect.  13  (c),  which  is 
strong  to  shew  that  they  are  not  precarious.  Part  of 
these  rights  at  least  are  legal.  The  right  of  common  in 
gross  is  a  tenement ;  Rex  v.  Dersingham  (d).  It  is  said 
in  the  passage  referred  to  from  DaUon  on  Sheriff's^  333. 
eh.  92.,  that  common  in  gross  gives  no  vote :  but  no 
authority  is  cited  for  this ;  and  in  the  same  passage  he 
says  that  common  appendant  or  appurtenant  is  to  be 
taken  into  account,  which  is  inconsistent  [Lord  Campbell 
C.  J.    The  distinction  which  Dalton  takes  is  intelligible. 

(a)  1  M,  ^G.  37.  (b)  \2  Cam.  B.  647. 

(e)  Ante,  p.  859,  note  (a).  {d)  7  7.  R,  671. 

VOL.    111.  3    &  K.    &    D. 
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1854.  Where  common  18  appendant  there  is  a  substratum,  as 
The  QuBBN  ''  were,  of  freehold^  to  which  it  is  attached;  and  it 
enhances  the  value  of  that.  Where  it  is  in  gross,  there 
is  no  such  freehold  at  all.  I  give  no  opinion  as  to 
the  distinction  being  sufficient;  but  it  is  intelligible.] 
A  commoner  who  is  disseised  may  have  an  assise; 
Com.  Dig.  Common  (I).  [Lord  Campbell  C.  J.  That 
cannot  be  the  test  of  freehold  or  not,  for  this  purpose. 
An  assise  lay  for  an  office.]  Then  an  equitable 
freehold  gave  a  vote  at  common  law.  [Coleridge  J. 
How  could  a  cestui  que  trust  appear  in  the  county 
court?  Besides,  there  is  nothing  at  common  law  to 
prevent  the  trustee  from  voting ;  so  that,  according  to 
you,  there  might  at  common  law  have  been  two  free- 
holders voting  on  one  qualification.] 

r.  C  Foster  was  heaid  in  reply. 

Lord  Campbbll  C.  J.  I  am  of  opinion  that  Raggett 
had  no  right  to  vote.  It  is  clear  that  the  right  to  vote 
for  coroner  now  depends  on  the  common  law ;  for  stat. 
58  G.  3.  c.  95.  has  been  repealed,  and  so  the  common 
law  restored.  We  have  therefore  to  inquire  what  was, 
at  common  law,  the  right  to  vote  for  knights  of  the  shire 
and  coroner;  for  it  was  the  same.  And  that  right  was 
confined  to  those  who  were  freeholders;  that  is,  to  those 
who  possessed  a  legal  estate  of  freehold ;  and  so  it  con* 
tinned  down  to  stat.  7  &  8  ff^  3.  c.  25.  e.  7.,  which 
affected  the  voters  for  knights  of  the  shire  only,  and 
stat  58  Cr.  3.  c.  95.  s.  2.,  which  enacted  that  no  person 
shall  be  allowed  to  vote  for  coroner  '^  for  or  by  reason 
of  any  trust  estate  or  mortgage,  unless  such  trustee  or 
mortgagee  be  in  actual  possession  or  receipt  of  the  rents 
and  profits  of  such  estate;  but  that  the  mortgagor  or 
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cestui  que  trust  in  possession  shall  and  may  vote  for  the        1864. 
same  estate,  notwithstanding  such  mortgage  or  trust."    The  QasEN 
But  this  enactment  is  repealed,  and  the  common  law  as         ^• 
to  voters  for  coroner  restored.    Now,  in  the  present  case, 
the  legal  right  of  Raggett^  at  the  very  most,  was  no 
higher   than   common   in  gross.      We  have   the   high 
authority  of  Dalion,  that  common  in  gross  gives  no  vote 
for  a  knight  of  the  shire ;  and,  if  so,  it  gives  none  for 
coroner. 

CoLERir>G£  J.  Stat  58  G,  3.  c.  95.  is  repealed.  If 
we  looked  at  the  language  of  that  Act  alone,  I  think  the 
conclusion  would  be  that  it  for  the  first  time  created  a 
franchise  in  the  cestui  que  trust  in  possession,  which 
did  not  previously  exist ;  and  that  it,  for  the  first  time, 
enforced  a  restriction  on  the  right  to  vote  of  him  who 
had  the  legal  estate  but.  not  the  equitable  estate  in 
possession,  whose  qualification  was  taken  away  and 
transferred  to  the  cestui  que  trust :  and,  if  we  look  at 
the  common  law  authorities  before  the  Act,  this  is  con- 
firmed. In  this  case  the  legal  right  of  Raggett^  sup- 
posing it  to  amount  to  common  in  gross,  gives  no  vote. 
For  that  we  have  the  authority  of  Dalton. 

Erle  J.  I  agree  that  it  is  not  established  that  Raggett 
had  a  right  to  vote.  His  legal  claim  is  at  most  common 
in  gross,  which,  according  to  Daltouy  gives  no  vote.  If 
he  had  an  equitable  freehold,  it  would  not,  I  think,  give 
him  a  right  to  vote ;  but  I  think  he  makes  out  nothing 
higher  than  an  equitable  interest  held  at  discretion. 

(Crompton  J.  had  left  the  Court.) 

Judgment  for  the  Crown. 
3  K  8 
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JuM  6th. 


Augustus  Shxem,  Dredrich  Heinrich  Gade- 
CHENS,  and  Frederick  Doenig,  against 
Richard  Thornton. 


By  a  policy         A  SSUMPSIT  (a)  against  an  underwriter  for  1600/., 

executed  in         .TL  ,.  r  •  i         i      c        r 

London,  on  on  a  policy  of  assurance  against  loss  by  nre,  tor  a 

premises  in     '  year,  from  1st  February  1S51,  to  1st  February  1852,  on 

wcre^sured      "  *  brick  building,  used  as  a  dwelling  house  and  store, 

i^'carVrom^^'  described  in  a  paper  attached  to  that  policy,"  situate  at 

San  Francisco,  valued  at  4,000/.,  payable  within  thirty 

days  after  proof  of  loss.     Averment  of  a  total  loss  by  fire, 

and   that  thirty  days  had    elapsed  after   proof  thereof. 

Breach:  Non  payment. 

Fleas.    1.  Non  Assumpsit.   Issue  thereon.     2.  Denial 


I  year  1 
Ist  February 
1851.     The 
premises  were 
described  in 
the  policy  as 
**  a  brick  build- 
ing used  as  a 
dwelling  bouse 
and  store  (de- 


3.  Denial  of  the  lapse  of  thirty  days :  conclusion  to  the 
country.  Issue  thereon.  4.  That,  after  the  making  of  the 
policy,  and  before  the  loss,  plaintiffs,  without  the  know- 
ledge or  consent  of  defendant,  materially  altered  the 
premises,  so  as  .thereby  to  vary  and  increase  the  risk : 
verification.      5.   That,  by  the  paper  attached   to   the 


paper  attiched  ^f  ^^^  ^^^^'  conclusion  to  the  country.     Issue  thereon. 

to  this  policy)." 
The  paper  at- 
tached gave  a 
minute  de- 
scription of  a 
two  stoned 
house,  with 
what  purported 
to  be  a  cer- 
tificate  that 
the  description 

li^cd^on'soth  P^^^^y,  plaintiffs  warranted  that  the  building  was  &c. 
Th'^'dT'^*  ^®^^•   (the  plea  then  set  out  the  description) :  that  defendant 

ticn  was,  in 

fact,  accurate  up  to  March,  1851 ;  in  which  month  the  assured  altered  the  house  by  adding 
a  third  story.  This  was  unknown  in  London  when  the  policy  was  signed.  In  Mtiy^  1851, 
the  house,  thus  altered,  was  destroyed  by  fire.  In  an  action  on  the  policy,  on  a  case  sUting 
the  above  facts ; 

Held,  that  the  description  in  the  policy  amoutited  to  a  warrantY  \}\*t  tha  ^ynred  would^ 

not,  dl^ril^g  th«»  y^rm  in«iirof^.  vftHintarilji  An  anythinjy  tn  maVt»  thft  pnnHitinn  of  the  premises 

vary  from  that  description,  so  as  to  increase  th'o  liability  of  the  assurer :  that  this  warranty 
was  broken  ;  and,  consequently,  that  the  plaintiffs  could  not  recover. 


(a)  The  issue  was  complete  before  The  Common  I<aw  Procedure  Act, 
1 852,  came  into  operation. 
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subscribed  the  policy,  confiding  in  that  warranty :  that        ^y^^ 

the  building  did  not  answer  that  description,  either  at  — .   ^    — 

the  time  of  the  makintr  the  policy,  or  at  the  commence-  ▼• 

°  '■        -^  Thornton. 

raent  of  the  risk  on  1st  February  1851 :    verification. 

6.  That  the  policy  was  obtained  by  misrepresentations, 

and  concealments  of  facts  known  to  plaintiiFs,  material 

to  the  risk  and  the  amount  of  premium :  verification. 

Replications  to  4th,  5th  and  6th  pleas :  De  injuria. 
Issues  thereon. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
London  Sittings  after  last  Trinity  Term,  the  verdict 
passed  for  the  plaintiiFs,  subject  to  the  following  case. 

The  plain tiffe  are  the  agents  of  Messrs.  Godeffroyy  Sillem 
^  Co,y  who  are  merchants,  at  San  Francisco  in  California. 
The  defendant  is  an  underwriter  in  the  City  of  London. 
Messrs.  Godeffroy^  Sillem  §•  Co.  were,  from  the  month  of 
October  1850,  to  the  time  of  the  fire  hereinafter  men- 
tioned, the  owners  of  a  brick  building,  used  as  a  dwelling 
house  and  store,  situate  at  the  corner  of  Clay  and 
Lddesdorff  Streets  at  San  Francisco  in  California^  built 
in  September  1850.  In  the  month  of  October  1850, 
being  desirous  to  effect  an  insurance  against  fire  upon 
the  building,  they  transmitted  to  their  agents  a  descrip- 
tion of  the  building,  as  it  then  stood,  being  the 
description  hereinafter  mentioned  as  annexed  to  the 
policy  of  insurance  effected  with  the  defendant.  The 
cost  of  the  original  building,  so  described,  was  6000/. ; 
it  was  valued  in  the  policy  at  4000/L  In  March  1851, 
Messrs.  Godeffroy^  Sillem  Sf  Co.  were  desirous  to  erect  a 
third  story  to  the  building.  They  commenced  doing 
so  on  the  26th  of  March,  1851 ;  and,  between  that  date 
and  the  time  of  the  fire  hereinafter  mentioned,  the 
following   alterations  and   additions  were   made.     The 
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1854.  ^Ms  of  the  original  building  were  carried  up  to  make  a 
— SiLLEM  ^^^^  story,  and  the  roof  put  upon  that  story,  the  new 
walls  being  carried  up  in  all  to  the  height  of  13  feet,  of 
which  3  feet  were  above  the  new  roof.  The  new  walls 
were  12^  inches  thick ;  the  new  roof  was  not  covered  with 
zinc  or  other  metal ;  it  was  composed  of  a  layer  of  brick, 
a  layer  of  cement,  and  then  another  layer  of  cement 
The  original  building  remained,  the  roof  being  flat  and 
not  having  been  interfered  with ;  but  the  reservoir  was, 
on  the  2d  o(  May  1851,  taken  from  the  top  of  the  old 
roof,  and  placed  upon  the  top  of  the  new  roof,  that  being 
necessary  in  order  to  allow  of  the  completion  of  the 
improvements  in  the  interior  of  the  additional  story: 
such  removal  was  intended  to  be  permanent,  and  to  be 
made  to  communicate  with  the  requisite  pipes.  When 
the  reservoir  was  so  removed,  four  hogsheads  of  water, 
commimicating  with  the  water  pipe  so  that  they  could 
be  refilled  as  often  as  necessary,  and  containing  240 
gallons,  were  placed  on  the  old  roof  which  had  then 
become  the  floor  of  the  additional  story.  In  addition 
to  this,  the  old  roof  could  be  flooded  with  water  by  means 
of  a  pipe  connected  with  the  pump.  The  reservoir,  from 
the  time  when  placed  on  the  new  roof,  up  to  and  at  the 
time  of  the  fire,  had  a  foot  of  water  in  it  There  was  no 
feed  pipe  attached  to  it,  and  no  communication  with  the 
force  pump,  or  other  means  of  filling  it  with  water 
adapted  to  it  There  was  no  pipe  on  the  new  roof  with 
holes  in  it,  or  other  means  capable  of  maintaining  a 
constant  or  any  stream  of  water  over  such  roof.  Nor 
were  there  any  means  of  supplying  water  to  such  roof, 
except  by  buckets:  There  were  four  openings^  for 
windows  in  the  new  story:  shutters  of  iron  had  been 
ordered  for  them,  but  had  not  been  sent  home ;  and  they 
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had  no  shutters  of  any  sort  up  to  or  at  the  time  of  the        1864. 
fire.     During  the  fire,  these  holes  were  stopped  up  with       ftlJUJ 
wet  blankets.      These  works  cost  lOOOt     They  are  to    XHoaNTON. 
be  taken  as  not  having  increased  the  hazard  or  proba- 
bility of  fire,  except  so  far  (if  at  all)  as  the  increase 
of  the  area  of  a  building  by  a  third  story    may  be 
considered  by  the  Court  to  have  necessarily  increased 
such  hazard  or  probability.      On  the  7  th  April,  1851, 
the  plaintifls,  as  agents  for  the  said  Messrs.  Godeffroy, 
Sillem  Sf  Co,,  effected  with  the   defendant  a  policy  of 
insurance  for  1600/.,  as  follows.     '^  In  the  name  of  God 
Amen.     Whereas   Messrs.  Herman,  Sillem,  Son  §•  Co, 
merchants,   London,  have   paid   six  guineas  per  cent, 
premium   or  consideration   to   us  who  have   hereunto 
subscribed  our  names,  to  insure  from  loss  or  damage  by 
fire  a  brick  building  used  as  a  dwelling  house  and  store 
(described  in  the  paper  attached  to  this  policy),  situated 
at  the  comer  of  Clay  and  Leidesdorff  Streets  at  San 
Francisco    in    California,   and    belonging    to    Messrs. 
Oodeffroy,  Sillem  ^  Co.  of  San  Francisco,   valued  at 
4000iL  sterling,  from  noon  on  the  1st  day  of  February, 
1851,  to  the  1st  day  of  February,  1852,  at  noon:  Now 
know  ye  that  we,  the  insurers,  do  hereby  bind  ourselves, 
each  for  his  own  part,  and  not  one  for  another,  our  heirs, 
executors  and  administrators,  to  pay  to  the  said  Herman, 
Sillem,  Son  ff  Co,,  executors,  administrators  and  assigns, 
all  such  damage  and  loss  by  fire  not  exceeding  the  sum 
of  within  thirty  days  after  such  loss  is  proved, 

and  that  in  proportion  to  the  several  sums  by  each  of  us 
subscribed  against  our  respective  names,  without  any 
deduction  whatsoever,  or  any  allowance  for  average  or 
charge  on  what  may  be  saved,  unless  the  said  Herman, 
Sillem,  Son  tf  Co.  shall  make  any  further  insurance  in 
any   of   the   public   offices  or  elsewhere,   during    the 
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1864.  continuance  of  this  policy;  in  which  case  the  insured  is 
SiLLEM  ^^  make  a  declaration  of  the  same  by  indorsing  such  sum 
Thorntok.  ^®  ^^  insures,  in  the  public  offices  or  elsewhere,  on  the 
back  of  this  policy ;  and  we  the  insurers  will  then  be 
contented  to  pay  our  equal  average  on  the  loss  sustained, 
with  the  said  public  offices  or  elsewhere.  In  witness 
whereof  we  have  subscribed  our  names  and  sums  of 
money  by  us  insured.  Dated  in  London^  the  7  th  day 
ofAprU,  1851,  1600/.:  Richd.  Thornton,  p.  W.  T.  West, 
sixteen  hundred  p^^"  The  paper  mentioned  in  the 
policy  as  annexed  thereto  was  as  follows.  "Description 
of  brick  store  on  the  comer  of  Clay  and  IMdesdorff 
Streets.  Frontage  on  Clay  Street  30  feet,  on  Leidesdorff 
Street  59^  feet,  more  or  less.  The  house  is  composed 
of  two  stories  without  a  basement  storey.  The  ground 
floor  is  12  feet,  the  upper  one  10  feet,  in  height:  the 
walls  from  the  foundation  to  the  upper  story  of  16 
inches  thickness :  the  ground  floor  is  paved  with  marble 
slabs  :  the  roof  is  composed  of  a  layer  of  cement  on 
wood  and  covered  with  zinc :  ^he  walls  around  the  same 
are  raised  3  feet  on  two  sides,  and  on  the  south  side 
about  9  feet,  there  being  at  present  a  wooden  building 
adjoining.  On  the  roof  is  a  reservoir  containing  about 
600  gallons  of  water:  this  is  supplied  from  an  artesian 
well  on  the  ground  floor,  100  feet  deep,  in  connexion 
with  which  is  a  powerful  force  pump,  by  which  the  first 
floor  is  also  constantly  supplied  with  water ;  the  roof  is 
also  so  constructed  that,  by  means  of  a  pipe,  extending 
the  whole  length  of  the  same,  and  supplied  at  certain 
intervals  with  holes,  a  constant  stream  of  water  can  be 
maintained  over  the  entire  roof  by  working  the  pump  on 
the  lower  story.  The  window  and  door  frames  are 
attached  towards  the  interior  of  the  building  :  all 
windows  and  doors  are  supplied  with  thick  iron  shutters 
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on  the  exterior,  so  that,  between  the  shutters  and  window  1854. 
or  door,  is  in  all  places  a  space  corresponding  with  the  Sillem 
thickness  of  the  walls;  in  this  manner  no  wood  work  Thorntom. 
whatever  is  exposed  externallj.  The  house  has  been 
built  with  the  express  design  of  rendering  it  fire  proof; 
and  no  precaution  has  been  neglected  to  render  it  so. 
The  tide  rises  to  the  opposite  side  oiLeidesdarff  Street, 
which  is  still  unoccupied ;  and  in  the  house  itself  is  an 
almost  unlimited  supply  of  water  from  the  artesian  well 
already  mentioned.  The  walls  on  the  south  and  west 
sides  are  dead  walls :  these  are  constructed  with  a  vacuum 
in  the  centre,  so  as  to  repel  the  influence  of  heat. 
Godeffroyy  Sillem  Sf  Co.  We  the  undersigned  do  here- 
with certify  that,  by  request  of  Messrs.  Godeffroy^  Sillem 
§•  Ca,  we  repaired  to  their  brick  building  at  the  corner 
of  Clay  and  Leidesdarff  Streets,  and,  after  a  true  and 
faithful  examination,  found  the  above  description  of  the 
same  a  perfectly  correct  one.  And  we  further  willingly 
declare  that,  so  far  as  we  can  judge,  nothing  has  been 
omitted  in  rendering  the  house  fire  proo£  31st  October^ 
1850.  Given  under  our  hands  this  30th  day  of  October ^ 
1850.  B.  Davidson.  J.  DePuisage  Green^  Lloyd* b  Agent, 
in  the  absence  of  H.  W.  Henrickson.  Heron  Reincke, 
Agent  for  the  Hambro*  Board  of  underwriters."  On  the 
night  of  the  3d  of  Afay,  1851,  a  fire  took  place  at 
San  Francisco  by  which  a  great  part  of  the  City,  and, 
amongst  others,  the  premises  insured,  were  burnt  to  the 
ground:  and  the  plaintiffs  suffered  a  total  loss,  with  the 
exception  of  a  salvage  amounting  to  4007. 

The  Court  to  have  the  same  power  to  draw  inferences 
of  fact  as  a  jury,  and  may  allow  interest,  under  stat 
3  &  4  ^.  4.  c.  42.  (a),  from  the  3d  May,  1851. 

(a)  Sects.  28,  29. 


Thornton. 
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1854.  The  question  for  the  opinion  of  the  Court  is :  Whether 

81LLEM  '^®  plaintiffs  are  entitled  to  recover  in  the  action;  or 
whether  that  right  is  defeated  by  the  alterations  and 
additions  aforesaid^  which  were  made  in  the  building. 
If  the  Court  should  decide  that  the  plaintiffs  are  entitled 
to  recover,  the  verdict  is  to  be  entered  for  the  plaintifli9 
for  160021,  less  a  proportional  deduction  for  the  salvage 
if  the  Court  may  consider  the  defendant  entitled  to  it, 
and  also  interest  if  adjudged  by  the  Court  If  otherwise, 
then  a  verdict  to  be  entered  for  the  defendant,  upon 
such  issue  or  issues  as  the  Court  may  direct 
The  case  was  now  argued  (a). 

Bramwelly  for  the  plaintiffs.  The  house  insured  having 
been  destroyed  by  fire,  it  lies  on  the  underwriter  to  shew 
why  he  does  not  pay  the  insurance  money.  An  alteration, 
if  such  as  to  change  the  nature  of  the  subject  matter  of  the 
insurance,  no  doubt  discharges  the  underwriters.  But, 
so  long  as  the  thing  insured  remains  the  same,  an 
alteration  will  not  avoid  the  policy,  unless  it  be  either 
fraudulent,  which  is  not  in  this  case  pretended,  or  a 
breach  of  some  condition,  imposed  by  contract  either 
express  or  implied.  In  the  present  case  the  dates  are 
material.  On  30th  October ^  1850,  the  description, 
contained  in  the  paper  attached  to  the  policy,  was 
signed  in  California.  It  was  at  that  time  accurate.  On 
26th  Marchy  1851,  the  alterations  commenced:  it  does 
not  appear  how  far  these  had  gone  when  the  policy  was 
signed ;  but  they  were  completed  before  the  fire,  in  iUay, 
1851.  The  policy  was  signed  in  this  country  on  7th 
Aprils  1851,  after  the  alterations  had  commenced   in 

(a)  Before  Lord  Campbell  C.  J.,  Coleridge  and  ^rle  Js.  CromptoH  J. 
also  heard  the  beginning  of  the  argument,  but  went  to  Cbaroben  before 
its  conclusion,  and  took  no  further  part  to  it. 
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CaKfomia,  but  before  it  could  possibly  be  known,  in  this  1854. 
country,  that  they  had  commenced ;  and  the  risk  com-  solkm 
menced  on  1st  February^  1851.  So  that  the  description  Thornton. 
was  accurate  when  given,  was  accurate  when  the  risk 
commenced,  was  believed,  in  this  country,  to  be  accurate 
at  the  time  when  the  policy  was  signed,  though  it  may 
then  have  become  inaccurate,  and  was  certainly  inaccu^ 
rate  at  the  time  of  the  (ire.  Now,  if  this  description  is 
a  representation  merely,  the  alterations,  being  foynd  not 
to  have  increased  the  risk  of  fire,  are  immaterial 
[Lord  Campbell  C.  J.  It  may  not  increase  the  chancft 
of  a  fire  happening ;  but  it  must  increase  the  liability  of 
the  insurer,  in  case  of  a  partial  loss,  if  the  subject  matter 
of  a  fire  policy  is  made  more  extensive.  Do  you  con- 
tend that,  in  case  of  a  partial  loss,  the  underwriter 
would  not  be  answerable  for  the  damage  done  in  the 
addition  to  the  building?]  No.  But,  though  the  risk 
may  in  that  sense  be  greater,  nothing  can  discharge  the 
underwriter  but  either  fraud  in  the  conception  of  the 
policy,  or  a  breach  of  some  condition,  express  or  tacit. 
If  the  reference  in  the  policy  to  the  description,  con- 
tained in  the  paper  attached  to  it,  is  to  be  construed  as 
a  promissory  warranty  that  the  description  shall  con- 
tinue accurate,  throughout  the  risk,  so  that  the  plaintifis 
have  by  their  bargain  bound  themselves,  under  pain  of 
forfeiting  their  policy,  to  make  no  alteration  whatever  in 
their  premises,  the  plaintiiis  have  broken  an  express 
condition.  But  there  is  no  such  improvident  bargain. 
The  description  is,  at  most,  a  warranty  that  the  build- 
ings did  answer  that  description  when  it  was  made,  not 
a  promise  that  they  should  continue  to  do  so.  Neither 
is  there  any  tacit  and  implied  condition  in  a  (ire  policy 
that  the  buildings  shall  not  be  altered.     In  general,  in 
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1854.  fire  policies  there  are  special  conditions  indorsed  on  the 
Sif.LEM  ^^^^  ^^  ^^®  policy,  by  which  the  insured  undertakes  not 
to  suffer  a  dangerous  trade  to  be  carried  on  on  the 
premises,  and  various  other  stipulations  against  things 
increasing  the  risk.  In  Shaw  v.  Robberds  (a)  this  Court 
said  that  a  condition,  requiring  an  accurate  description 
of  the  premises  insured,  "  points  to  the  description  of 
the  premises  given  at  the  time  of  insuring ;  and  that  de- 
scription was  in  this  instance  perfectly  correct  Nothing 
which  occurred  afterwards,  not  even  a  change  of  business, 
could  bring  the  case  within  that  condition,  which  was 
fully  performed  when  the  risk  first  attached."  In  Pim 
V.  Reid  (A)  the  question  was  as  to  suflSciency  after  ver- 
dict of  two  pleas,  which  alleged  an  alteration  of  the  trade, 
carried  on  on  the  premises  insured,  to  one  more 
hazardous.  The  Common  Pleas  held  them  bad.  The 
reasons  given  are  that  an  alteration  made  after  the 
policy,  if  without  fraud,  does,  not  by  the  general  law  of 
insurance  vitiate  the  policy ;  and  that  the  express  condi- 
tions, in  that  case,  were  to  be  construed  as  stipulating 
for  the  accuracy  of  the  description  at  the  time  of  signing 
the  policy.  In  the  present  case,  the  terms  of  the  de- 
scription are  such  as  to  shew  that  the  representation  was 
that  it  was  accurate  when  signed,  that  is  in  October^ 
1850,  and,  tacitly,  that  at  the  latest  advices  from  Cali- 
fomia  it  still  remained  accurate.  It  could  never  be 
understood  by  the  parties  that,  when  insuring  against 
fire  in  California  from  an  antecedent  day,  the  insurers 
absohitely  warranted  that  the  premises  still  remained  in 
the  state  they  were  in  when  last  heard  of,  a  thing  which 
they  could  not  know. 

(»)  fi  ^:  ^  E.  75.  82. 

(&)  6  Af.  ^  C.  1  ;    S   C.  6  Sc^,  S.  R.  fl82. 
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James  P.  fVilde,  contra.     The  fourth  issue  should  be        1854. 

found  in  favour  of  the  defendant ;  for  the  alterations  are  —- 

material     The  increase  of  a  house,  by  adding  a  third    „     ▼• 

•^  ^^  Thornton. 

story,  may  vary  the  probability  of  a  fire  occurring,  and 
must,  at  all  events,  increase  the  liability,  if  a  fire  does 
occur.  Supposing  that  the  upper  story,  which  is  worth 
1000/.,  be  destroyed,  and  that  200/.  worth  of  damage  be 
done  in  the  lower  stories,  the  underwriter,  if  liable  for 
the  whole  building,  must  pay  1200/.;  if  liable  only  for 
the  lower  stories,  he  only  pays  200/.  And  the  fifth  and 
sixth  issues,  also,  should  be  found  for  the  defendant. 
The  plaintiffs  might  if  they  pleased,  have  sent  to  their 
agents  a  statement  that  they  proposed  to  make  some 
alterations,  and  have  let  that  be  communicated  to  the 
underwriter  in  order  that  he  might  judge  whether  he 
would  demand  a  higher  premium.  Instead  of  doing 
so,  they  send  off  a  description ;  and  then,  before  it  is 
acted  on,  intentionally  alter  the  house,  so  that,  as  they 
know,  their  agents  in  England  will,  bona  fide  on  the 
part  of  the  agents,  make  a  representation  no  longer 
true.  In  Comfoot  v.  Fowhe  (a)  all  the  Court  agreed 
that,  if  the  principal  had  intended  his  agent  to  make 
the  false  representation,  it  would  have  avoided  the 
contract  in  that  case ;  and,  of  course,  a  fortiori  it  will 
avoid  a  policy,  an  instrument  in  which  a  misrepresenta- 
tion, though  made  by  inadvertence,  avoids  the  contract ; 
note  (1)  to  Goram  v.  Sweeting  (A).  Here  the  representa- 
tion was  true  when  made  in  Calif omia;  but,  before  it 
was  made  to  the  defendant  in  this  country,  it  was,  by 
the  plaintiffs'  voluntary  act,  made  untrue.     But  it  is 

(a)  6  il#.  ^  fT  :)5B.  (ft)  2  Wnu.  Saund,  200  6. 


878  TRINITY  TERM. 

\SS4.  scarcely  denied  that  the  description  in  the  policy  is  a 
SiLLBM  warranty,  though  it  is  said  to  be  not  a  promissory  war- 
THoaNTON  "^'^^y^  ^^^  merely  an  aflSrmative  one.  But,  as  is  said  in 
Amauld  on  Insurance,  vol.  1.  p.  502.,  **most  positive 
representations,  even  when  in  terms  affirmative,  in  effect 
are  promissory.  Thus,  where  it  is  represented  that  a 
vessel  is  neutral,  or  has  a  licence  to  trade,  or  has  a 
certain  armament,  or  a  certain  kind  of  cargo,  the  mere 
affirmation  of  these  facts  as  existing  at  the  time,  is  un- 
important; it  is  the  implied  promise  that,  as  far  as 
depends  on  the  assured,  they  shall  continue  unchanged 
throughout  the  duration  of  the  risk,  that  alone  gives 
value  to  the  representation.*^  The  warranty  is  not  that 
every  minute  particular  in  the  description  shall  be  accu- 
rate whether  material  to  the  risk  or  not :  as  is  pointed 
out  in  Phillips  an  Insurance  (3d  ed.)  vol.  1.  p.  468.,  it 
would  be  no  matter  if  the  wrong  number  in  the  street 
were  given;  but  the  warranty  is  confined  to  the  parts  of 
the  description  substantially  affecting  the  risk.  And, 
accordingly,  in  the  cases  in  which  the  insured  has 
succeeded  it  will  be  found  that  the  warranty  was  sub- 
stantially complied  with.  In  S/uno  v.  Bobberds  (a)  the 
warranty  was  that  it  was  a  kiln  for  drying  com.  On 
one  occasion  the  insured,  gratuitously,  allowed  some 
damaged  bark  to  be  dried.  The  decision  of  the  Court 
was  that  the  kiln  still  remained  a  kiln  for  drying  com, 
and  '*  that  this  single  act  of  kindness  was  no  breach  of 
the  sixth  condition"  (6).  In  Dobson  v.  Sotheby  (c)  the 
warranty  was  that  no  hazardous  goods  were  kept  on  the 
premises.     Lord   Tenterden'^  mling  was  that  bringing 

(a)  ^  A,^  E,  76.  (6)  6  A.  ^  E,  S3. 

{e)  Moo.  ^  AT.  ^0. 
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in  a  single  tar  barrel,  for  a  temporary  purpose  connected        1854. 
with  the  occupation  of  the  premises,  was  no  substantial       su.lem 
breach  of  thia  warranty.     MayaU  v.  Mitford  (a)  was  a    THoaNTON. 
decision  that  "  worked  by  day  only"  was  not  a  warranty 
that  no  part  of  the  machinery  would  ever  be  set  in 
motion  at  night,  but  only  that  the  mills  would  not  sub- 
stantially be  worked  at  night     Pim  v.  Reid  (d)  is  a  case 
to  the  same  effect.    That  case,  and  ShawY.  Robberds  {e)j 
as  was  said   by  the  Court  in  Barrett  v.  Jermy  {d\  are 
decisions  '*  that  a  casual  use  is  not  sufficient  to  avoid  a 
policy."    But  here  is  a  substantial  permanent  alteration. 

Bramwellf  in  reply.  If  by  the  general  law  there  is 
an  implied  condition  that  the  insured  shall  not  make  an 
alteration  in  the  state  of  the  premises,  the  Judges  who 
decided  JPim  v.  Reid  (i),  or  at  all  events  THndal  C.  J., 
Maule  J.  and  Cresswell  J.,  were  wrong;  for  each  of 
those  Judges  makes  it  the  foundation  of  his  judgment, 
that,  in  the  absence  of  fraud,  an  alteration  does  not 
vitiate  a  policy,  unless  by  some  condition  in  the  policy 
the  alteration  is  provided  against.  If  they  are  right,  the 
plainti£b  arc  entitled  to  judgment 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
Term  {June  13th),  delivered  judgment 

We  are  of  opinion  that,  in  this  case,  the  assured  are 
not  entitled  to  recover,  as  they  have  broken  a  warranty, 
on  the  faith  of  which  the  defendant  must  be  considered 
as  having  signed  the  policy.     The  engagement  is,  "  to 

(a)  6  A  ^  E.  670. 

(6)  6  Af.  4-  Gf.  1  ;   S,a6  Scott,  N,  R.  982. 

(e)  6A.^B,  75.  (d)  3  Exch,  535, 545. 
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1854.  insure  from  loss  or  damage  by  fire  a  brick  building, 
SiLLKM  ~  *^sed  as  a  dwelling  house  and  store  (described  in  the 
Thornton  P^P^^  attached  to  this  policy),  situated"  &c.,  "belonging 
to  Messrs.  Godeffroy,  Sillem  §•  Cb.,"  "valued  at  4000i 
sterling  from  noon  on  the  1st  day  of  February^  1851, 
to  the  Ist  day  of  February^  1852,  at  noon."  The  de- 
scription, in  the  attached  paper,  must  be  supposed  to 
be  introduced  into  the  body  of  the  policy  between  the 
brackets,  instead  of  the  reference  to  it  Verba  relata 
inesse  videntur.  The  following  is  the  commencement  of 
this  description  :  "  Frontage  on  Clay  Street  30  feet,  on 
Leidesdorff  Street  59^  feet,  more  or  less.  The  house  is 
composed  of  two  stories  without  a  basement  story." 
Then  comes  a  statement,  among  other  things,  that  the 
ground  floor  was  covered  with  marble  slabs;  that  the 
roof  was  composed  of  cement,  and  covered  with  zinc ; 
that  on  the  roof  was  a  reservoir,  containing  about  600 
gallons  of  water,  which  was  supplied  from  an  artesian 
well ;  that  a  constant  stream  of  water  could  be  main- 
tained over  the  entire  roof,  by  working  the  pump  on 
the  lower  story ;  that  all  the  windows  and  doors  were 
supplied  with  thick  iron  shutters,  so  that  no  wood  work 
was  exposed  externally ;  and  that  there  was  an  almost 
unlimited  supply  of  water  from  the  artesian  well.  The 
special  case  finds  that  this  house  was  built,  in  September 
1850,  at  a  cost  of  6000/. ;  and.  that  Messrs.  Godeffroy, 
SiUem  Sf  Co,^  in  the  month  of  October  following,  being 
desirous  of  effecting  an  insurance  upon  it,  transmitted 
to  their  agents  in  London  the  description  of  it  attached 
to  the  policy.  This  was  a  correct  description  of  it,  in 
all  respects,  as  it  then  stood;  and,  on  the  faith  of  this 
description,  the  defendant  signed  the  policy,  dated  7th 
April  1851.     But,  in  March  1851,  Messrs.  Godeffroy^ 
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Sillem  If  Co.  were  desirous  of  adding  a  third  story  to  the  1854. 
building.  They  commenced  doing  so  on  the  26th  of  sh.lbm  ^ 
that  month,  and  had  completed  it  before  the  3d  of  Afay,  Thornton. 
when  the  premises  were  consumed  by  a  conflagration 
which  laid  in  ashes  almost  the  whole  of  San  Francisco. 
The  new  story  cost  \000L  There  were  various  altera* 
tions  in  the  roof  and  other  parts  of  the  buildings:  but 
it  was  agreed  in  the  case  that  the  new  works  ^'  are  to 
be  taken  as  not  having  increased  the  hazard  or  proba- 
bility of  fire,  except  so  far  (if  at  all)  as  the  increase  of 
the  area  of  a  building  by  a  third  story  may  be  considered 
by  the  Court  to  have  necessarily  increased  such  hazard 
or  probability."  We  are  now  to  consider  the  effect  of 
the  description  of  the  premises  insured,  which  has  been 
introduced  into  the  policy.  And,  in  the  first  place,  we 
are  of  opinion  that  it  amounts  to  a  warranty  that  the 
premises  corresponded  with  it  on  the  7th  April  1851, 
when  the  policy  was  effected,  or,  at  least,  that  the 
premises  had  not  been  altered  by  the  assured  in  the 
intermediate  time,  so  as  to  increase  the  risk  of  the 
insurer.  Mr.  Bramwett  contended  that  it  referred  only 
to  31st  October  1850,  the  date  of  the  certificate  of  the 
surveyors,  in  California,  who  verified  its  accuracy ;  and 
that,  if  accurate  at  that  time,  the  policy  would  not  be 
vitiated  by  any  alteration  between  that  day  and  the  date 
of  the  policy,  so  that,  notwithstanding  the  alteration,  the 
identity  of  the  house  was  not  destroyed.  But  we  think 
that  this  position  is  wholly  at  variance  with  the  effect 
which  has  hitherto  been  given  to  the  description  of  the 
subject  matter  insured  in  policies  of  insurance,  and 
would  utterly  defeat  the  object  for  which  such  a  descrip- 
tion is  required.  It  would  seem  revolting  to  common 
sense,   if  we    were   to   hold   that,   as  soon  as  Messrs. 

VOL.   III.  3   L  E.   &  D. 
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1854.  Godeffroy^  SiUem  !f  Co.  had  sent  off  the  description,  to 
gjj^j^^j^  be  shewn  to  an  insurance  office  or  private  underwriter, 
they  might  have  added  several  stories  to  the  house,  and 
removed  from  it  all  the  described  safe-guards  against 
fire,  and  that,  although  the  description  misdescribed  the 
actual  state  of  the  premises  at  the  date  of  the  policy, 
a  fire  afterwards  happening,  an  indemnity  might  be 
claimed,  for  which  the  underwriter  had  received  no 
adequate  consideration.  But  this  is  the  principle  con- 
tended for  by  the  assured.  Not  being  told  the  exact 
progress  which  had  been  made  in  the  alterations  between 
the  26th  of  March  and  the  7th  of  Aprils  we  are  to  draw 
inferences  from  the  facts  stated ;  and  we  infer  that,  on 
the  7th  of  Aprils  the  building  no  longer  corresponded 
with  the  description  of  it  in  the  policy,  and  that,  by  the 
alteration,  the  risk  of  the  insurer  had  in  some  degree 
been  increased*  This  alone  would  be  a  bar  to  the 
present  action. 

But  we  are  further  of  opinion  that  the  description 
in  the  policy  amounts  to  a  warranty  that  the  assured 
would  not,  during  the  time  specified  in  the  policy, 
voluntarily  do  any  thing  to  make  the  condition  of  the 
building  vary  firom  this  description,  so  as  thereby  to 
increase  the  risk  or  liability  of  die  underwriter.  In 
this  case,  the  description  is  evidently  the  basis  of  the 
contract,  and  is  furnished  to  the  underwriter  to  enable 
him  to  determine  whether  he  will  agree  to  take  the  risk 
at  all,  and,  if  he  does  take  it,  what  premium  he  shall 
demand.  The  assured  no  doubt  wished  him  to  undei^ 
stand  that,  not  only  such  was  the  condition  of  the 
premises  when  the  policy  was  to  be  effected,  but,  as  far 
as  depended  upon  them,  it  should  not  be  altered  so  as 
to  increase  the  risk  during  the  year  for  which  he  was  to 
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be  liable,  if  a  loss  should  accrue.  Without  such  an  i854. 
assurance  and  belief,  the  statement  introduced  into  the  sillem 
policy  of  the  existing  condition  of  the  premises  would 
be  a  mere  delusion.  Identity  might  continue,  and  yet 
the  quality,  condition  and  incidents  of  the  subject  matter 
insured  might  be  so  changed  as  to  increase  tenfold  the 
chances  of  loss,  which,  upon  a  just  calculation,  might 
reasonably  be  expected  to  fall  upon  the  underwriter* 
Can  it  be  successfully  contended  that,  having  done  so» 
the  assured  retain  a  right  to  the  indemnity  for  which 
they  had  stipulated  upon  a  totally  different  basis  ? 

With  respect  to  marine  policies,  we  conceive  that,  if 
there  be  a  warranty  of  neutrality,  or  of  any  other  matter 
which  continues  of  importance  till  the  risk  determines, 
whether  the  policy  be  for  a  voyage  or  for  a  time  certain, 
such  a  warranty  is  continuous,  and,  if  it  be  broken  by 
the  default  of  the  assured,  the  underwriteras  discharged. 
The  implied  warranty  of  seaworthiuess  applies  only  to 
the  commencement  of  the  voyage;  but,  even  here,  if  the 
assured,  during  the  voyage,  were,  voluntarily,  to  do  any 
act  whereby  the  ship  was  rendered  unseaworthy,  and 
thereby  a  loss  were  to  accrue,  we  conceive  that  they 
would  have  no  remedy  on  the  policy. 

A  distinction,  however,  is  taken  in  this  respect 
between  marine  policies  and  insurances  of  houses 
against  fire.  It  would  probably  be  allowed  that,  if 
during  war  there  were  a  policy  on  a  merchant  ship 
described  as  carrying  ten  guns  and  employed  in  the 
coal  trade,  and,  after  the  policy  was  effected,  the  owner 
should  reduce  her  armament  to  five  guns,  or  load  her 
with  oil  of  vitriol,  the  underwriter  would  not  be  liable 
for  a  subsequent  loss.  But  it  is  strenuously  asserted 
that,  if  there  be  an  insurance  against  fire  upon  a  house, 

3  L  2 
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1854.        wliich  is  described  in  the  policy  as  being  of  a  particular 
Sii  LEM       specified  description,  and  in  which  it  is  stated  that  the 
J,     ^'  occupier  carries  on  a  certain  specified  trade,  this  being 

true  at  the  date  of  the  policy,  the  assured,  preserving  the 
identity  of  the  house,  may  alter  its  construction  so  as  to 
render  it  more  exposed  to  fire,  and  may  carry  on  in  it 
a  different  and  more  dangerous  trade,  without  prejudice 
to  the  right  to  recover  for  a  subsequent  loss  by  fire,  the 
warranty  extending  only  to  the  state  and  use  of  the 
premises  at  the  moment  when  the  policy  was  signed. 
This  seems 'quite  contrary  to  the  principles  on  which 
contracts  are  regulated.  The  construction  and  use  of 
the  premises  insured,  as  described  in  the  policy,  con- 
stitute the  basis  of  the  insurance,  and  determine  the 
amount  of  the  premium.  But  this  calculation  can  only 
be  made  upon  the  supposition  that  the  description  in 
the  policy  shall  remain  substantially  true  while  the  risk 
is  running,  and  that  no  alteration  shall  subsequently  be 
made  by  the  assured  to  enhance  the  liability  of  the 
insurer.  It  seems  strange  then,  that,  if  a  house  be 
described  in  the  policy  as  occupied  by  the  owner 
carrying  on  the  trade  of  a  butcher,  so  that  the  premium 
is  on  the  lowest  scale,  he  may  immediately  afterwards, 
merely  taking  care  that  the  walls  and  floors  and  roof 
remain,  so  that  it  is  still  the  same  identical  house,  con- 
vert it  into  a  manufactory  for  fireworks,  a  trade  trebly 
hazardous,  for  which  the  highest  scale  of  premium  would 
be  no  more  than  a  reasonable  consideration  for  the 
stipulated  indemnity.  We  are  told  however,  that  this 
doctrine  is  established  by  decisions  binding  upon  us. 
The  first  of  these  is  Shaw  v.  Robberds  (a).  Plaintiff 
insured  premises  against  fire  by  the  description  of  "a 

(a)  6A.^£.  75. 
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granary"  and  ''a  kiln  for  drying  corn  in  use."  By  the  i8o4. 
conditions  of  insurance  the  policy  was  to  be  forfeited  sillem 
unless  the  buildings  were  accurately  described^  and  the 
trades  carried  on  therein  specified ;  and,  if  any  alteration 
were  made  in  the  building,  or  the  risk  of  fire  increased, 
the  alteration  was  to  be  notified  and  allowed  by  indorse- 
ment on  the  policy,  otherwise  the  insurance  to  be  void. 
The  plaintiff  carried  on  no  trade  in  the  kiln  except 
drying  com ;  but,  on  one  occasion,  he  allowed  the 
owner  of  some  bark,  which  had  been  wetted,  to  dry  it 
gratuitously  in  the  kiln;  and  this  occasioned  a  fire  by 
which  the  premises  were  destroyed.  Drying  bark  was 
proved  to  be  a  distinct  trade  fironi  drying  corn,  and  more 
hazardous,  insurance  offices  chai^ng  a  higher  premium 
for  bark  kilns  than  corn  kilns.  Held,  that  the  plaintiff 
was  entitled  to  recover.  But  what  was  the  ratio  deci- 
dendi ?  Lord  Denman  C.  J.  (a) :  ''  If  the  plaintiff  had 
either  dropped  his  business  of  corn-drying,  and  taken 
tip  that  of  bark-drying,  or  added  the  latter  to  the  former, 
no  doubt  the  case  would  have  been  within"  the  condition 
relied  upon.  '*  Perhaps,  if  he  had  made  any  charge  for 
drying  this  bark,  it  might  have  been  a  question  for  the 
jury  whether  he  had  done  so  as  a  matter  of  business, 
and  whether  he  had  not  thereby  (although  it  was  the 
first  instance  of  hark -drying)  made  an  alteration  in  his 
business,  within  the  meaning  of  that  condition.  But, 
according  to  the  evidence,  we  are  clearly  of  opinion  that 
no  such  question  arose  for  the  consideration  of  the  jury." 
The  Court  there  intimates  an  opinion  that  there  was  no 
implied  warranty  that  nothing  besides  corn  should  ever 
be  dried  in  the  kiln,  but  gave  no  countenance  to  the 

.a)  6  ^.  §•  /;.  8'3. 
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1854.  doctrine  that  another  and  more  dangerous  trade  could 
sJTlem  ^  carried  on  in  the  kiln  without  vitiating  the  policy. 
The  other  case,  which  was  more  confidently  relied  upon, 
and,  on  account  of  some  expressions  of  some  of  the 
Judges,  not  without  reason,  was  Hm  v.  Iteid  (a).  But, 
when  examined,  we  do  not  think  it  is  an  authority  for 
the  doctrine  which  it  is  cited  to  support  The  insurance, 
there,  was  upon  a  manufactory,  engine  house  and 
machinery  against  fire ;  and  the  policy  contained  con- 
ditions resembling  those  in  Shaw  v.  Robberds  (b) 
(amongst  others),  that,  if  the  assured  should  **  omit  to 
communicate**  to  the  insurance  ofiice  '^  any  circumstance 
which  is  material  to  be  made  known  to  the  Company, 
in  order  to  enable  them  to  judge  of  the  risk,  they  had 
undertaken  or  were  required  to  undertake,  the  insurance 
should  be  of  no  force."  There  were  pleas  on  these  con- 
ditions, alleging  that  the  assured  carried  on  a  more 
dangerous  trade  than  that  specified  in  the  policy,  which 
was  a  circumstance  material  to  be  made  known,  and  had 
omitted  to  communicate  it  to  the  oflSce,  the  non-com- 
munication being  made  the  infi«ction  relied  upon  and 
the  gist  of  the  pleas.  The  issues  on  these  pleas  were 
found  for  the  defendant ;  but  there  was  a  rule  for  judg- 
ment for  the  plaintiff  non  obstante  veredicto,  which  was 
made  absolute.  The  pleas  were  considered  bad,  for  not 
shewing  that  a  reasonable  time  had  elapsed  for  giving 
notice ;  and  on  this  defect  alone  CoUman  J.  rested  his 
judgment  The  other  Judges  do  make  use  of  some 
observations,  as  if,  under  this  policy,  the  assured  might 
change  his  trade  to  one  more  dangerous  than  that 
described  at  the  time  of  making  the  policy;  but  these 

{a)  6M.^G.liS,C.6  SeoU  N.  R.  9B2. 
(6)  6A.^  E,  72. 
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observationB  appear  to  have  reference  to  the  necessity  1854. 
for  giving  notice  for  the  particular  purpose  specified  sillem 
in  the  conditions  on  which  the  pleas  were  founded,  xhoenton. 
Tmdal  C.  J.  says:  ''  How  can  an  alteration  which  takes 
place  in  the  enjoyment  of  the  premises  after  the  exe- 
cution of  the  policy  be  a  circumstance  material  to  be 
made  known  to  the  Company  in  order  to  enable  them  to 
judge  of  the  risk  they  Iiave  undertaken?^  And  Maule  J. 
observes:  ^'The  time  at  which  the  Company  are  to 
exercise  their  judgment  is  not  the  time  at  which  the 
communication  is  to  be  made."  Therefore  this  case 
cannot  be  considered  an  authority  for  the  doctrine 
sought  to  be  established ;  and,  if  it  were,  we  could  not 
concur  in  it;  for  the  doctrine  appears  to  us  to  be  contrary 
to  the  principles  of  justice ;  and  it  is  certainly  contrary 
to  the  ruling  of  Lord  Tenterden  in  Dobson  v.  Sotheby  (a). 
There  the  insurance  was  on  premises  against  fire, 
^*  wherein"  (according  to  the  statement  in  the  policy) 
'*  no  fire  is  kept,  and  no  hazardous  goods  are  deposited." 
The  loss  happened  in  consequence  of  the  making  a  fire 
and  bringing  a  tar  barrel  on  the  premises,  for  the  purpose 
of  repairing  them.  The  plaintiff  was  held  entitled  to 
recover:  but  Lord  Tenterden  said  that,  if  there  had  been 
any  misdescription  of  the  property  insured,  the  defend- 
ants certmnly  were  not  liable,  and  added:  **  I  think  that 
the  condition  must  be  understood  as  forbidding  only 
the  habitual  use  of  fire,  or  the  ordinary  deposit  of 
hazardous  goods,  not  their  occasional  introduction,  as 
in  this  case,  for  a  temporary  purpose  connected  with 
the  occupation  of  the  premises."  '^  I  cannot,  therefore, 
be  of  opinion  that  the  policy  in  this  case  was  forfeited." 

(a)  Moo.  §•  M.  90. 
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1854.  Now,  assuming  the  law  to  be  that,  upon  an  insurance 

SiLhEM  against  fire,  there  is  an  implied  engagement  that  the 
Thoenton.  assured  will  not  afterwards  alter  the  premises,  so  as  that 
they  shall  not  agree  with  the  description  of  them  in  the 
policy,  and  so  that  thereby  the  risk  and  liability  of  the 
insurer  shall  be  increased,  we  have  only  to  consider 
whether,  in  this  instance,  the  assured  have  not  done  so 
by  converting  the  house  insured  from  a  house  ^'com- 
posed of  two  stories*'  into  a  house  composed  of  three  stories. 
And  this  really  admits  of  no  reasonable  doubt.  Mr. 
Bramwelly  very  candidly,  admitted  that,  if  the  policy 
remained  in  force  after  the  alteration,  it  covered  the 
third  story  as  well  as  the  other  two.  This  being  so,  the 
increase  of  the  area  of  the  building  by  a  third  story 
must  be  considered  by  the  Court  to  have  necessarily 
increased  the  hazard  or  probability  of  fire,  about  as 
much  as  if  the  addition  to  the  house  had  been  lateral 
instead  of  vertical.  But  there  is  another  consideration 
which  is  quite  decisive  to  shew  that,  by  the  alteration, 
the  liability  of  the  insurer  is  increased,  and  that  his 
premium,  if  previously  fair,  has  now  become  inadequate. 
Upon  an  insurance  of  a  house  against  fire  the  insurer 
must  make  good  the  whole  of  any  partial  loss,  the  owner 
not  being  considered  to  stand  his  own  insurer  for  the 
excess  of  the  value  of  the  house  beyond  the  sum  for 
which  the  insurance  is  effected.  The  value  of  the 
additional  property,  here  sought  to  be  covered  by  the 
insurance,  must  be  taken  to  be  lOOOil;  and  for  the 
whole  of  this,  or  any  part  of  it,  the  defendant  is  now 
liable  to  the  full  amount  of  the  sum  for  which  he  has 
subscribed  the  policy,  till  he  has  paid  1600/.,  plus  his 
liability  to  this  amount  for  the  destruction  of  any  part 
of  the  original  house  valued  at  4000/.  We  are  of  opinion 


V. 
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that  this  additional  liability  could  not  be  thrown  upon  i854. 
him,  without  any  consideration  and  against  his  consent,  BiuMii. 
by  the  act  of  the  assured  in  altering  the  house  so  as  to 
make  it  no  longer  correspond  with  the  description  of  the 
house  in  the  policy.  If  the  liability  cannot  be  carried 
to  this  extent,  it  is  entirely  gone.  And,  therefore,  we 
pronounce  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


James  Joseph  Reed,  Appellant,  against  J.  T.  wedn^Mday, 
Ingham,  Esquire,  Respondent. 

NOTICE   of  appeal,    against    a  conviction   of    the  Sect.  37  of 
II  ,  1  y  I*     1        ikr  8tat7&8(?.4. 

appellant  by  the  respondent,  one  of  the  Metro-  c.  izxv.  (local 

politan  Police  Magistrates,  having  been  duly  given ;  by  pubi^"m* ' 

consent  of  the  parlies,  and  by  order  of  Lord  Campbell  ^l^l^^^^ 

C.  J.,  a  case  was  stated  for  the  opinion  of  this  Court,  f^?  ^^°*  ^^^ 

under  stat.  12  &  13  Vict  c.  45.  5.  11.  man  of  the 

Waterman*s 
The  conviction  was  set  forth.    The  material  part  was,  Company,  or 

an  apprentice 

that,  after  the  passing  of  stat.  7  &  8  6r.  4.  c.  Izxv.  (a),  to  a  freeman 

"  the  said  James  Joseph  Reed  had   the   working   and  of  a  freeman!^'' 

management  of  a  certain  craft,  to  wit  a  tug  boat  called  eJiJlptbnsT 

The  Newcastky  the  same  craft  not  then  being  a  western  '^***  "  *^* "  ■ 

*-'  waterman  or 

lightcrman>  or 

plj,  or  work 

or  navigate,  or  cause  to  be  worked,  or  navigated,  anv  wbcrry,  liebter,  or  other  craft,*'  upon 

the  Tfutme»,  *'  from  or  to  any  place  or  places,  or  ship  or  vessel,**  within  the  limits  of  the 

Act,  for  hire  or  gain. 

Held :  that  a  steam  tug  of  eighty  seven  tons  burden,  employed  in  moving  another  vessel, 

was  not  a  '*  wherry,  lighter,  or  other  craft,'*  under  this  section ;  and  that  a  person  navigating 

her  for  this  purpose,  not  being  a  freeman  &c.,  did  not  thereby  incur  a  penalty. 


(a)  Local  and  personal,  public :  "For  the  better  regulation  of  the 
Watermen  and  Lightermen  on  the  riTcr  Thatmet,  between  Yaniiet  Creek 
and  Wiud$or,**     (Printed  among  the  statutes  at  largo.) 


Inoham. 
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1854.  ^^V^  within  the  true  intent  and  meaning  of  the  said 
J^^^  Act  of  Parliament,  or  any  boat,  baige,  lighter,  craft  or 
vessel  excepted  from  the  operation  of  the  said  AcL 
And  that  the  said  James  Joseph  Reed,  not  being  a 
freeman  of  The  Company  of  Watermen  and  Lightermen 
of  the  river  Thames^  or  an  apprentice  to  a  freeman,  or 
to  the  widow  of  a  freeman,  of  the  said  Company,  or  in 
any  manner  lawfully  authorized  to  act  as  a  waterman  or 
lighterman,  or  to  work  or  navigate  the  said  craft,  called 
The  Newcastle,  upon  the  said  river,  within  the  limits  of 
the  said  Act,  for  hire  and  gain  in  manner  hereinafter 
mentioned,  on^  &c.,  **  unlawfully,  and  contriary  to  and 
in  violation  of  the  said  Act  of  Parliament,  for  hire  and 
gain,  did,  on  the  said  river  Thames,  at"  &c.,  ^'  and 
within  the  limits  of  the  said  Act,  to  wit  between  Yanilet 
Creek  in  the  county  of  Kent  and  New  Windsor  in  the 
county  of  Berks,  in  the  said  Act  mentioned,  work  and 
navigate  the  said  craft,  to  wit  in  moving  and  towing, 
and  in  aiding  and  assisting  in  moving  and  towing,  a 
certain  large  vessel,  from  a  certain  place  in  the  said  river 
there,  to  and  into  the  mouth  of  a  certain  dock  out  of 
the  said  river  there,  called  Greens  Dock,  within  the 
limits  and  jurisdiction  aforesaid,  and  then  and  there,  on 
the  said  river  Thames,  at"  &c., "  unlawfully  and  contrary 
to,  and  in  violation  of,  the  said  Act  of  Parliament,  did 
act  as  a  Waterman  and  Lighterman,  for  hire  and  gain, 
to  wit  in  so  moving  and  towing  of  the  said  large  vessel, 
as  aforesaid,  and  in  proceeding  thereto,  and  returning 
therefrx>m,  on  the  said  river  ITiames,  within  the  limits 
aforesaid,  in  the  said  craft  called  The  Newcastk, 
information  and  complaint  of  which  said  offence  was 
made  to  me  the  undersigned"  &c.  Adjudication  to  pay 
Is.  fine  and  2s.  costs. 
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The  case  stated  that  The  Company  of  Watermen  1864. 
and  Lightermen  of  the  River  Thames  are  incorporated  ^kkd 
under  stat.  7  &  8  (?.  4.  c.  Ixxv.  (a) ;  and  they  are  now  ij,qham. 
governed  by  the  provisions  of  that  Act,  and  by  certain 
bylaws  made  in  pursuance  tijereof.  Such  by-laws  were 
to  accompany  the  case,  and  might  be  referred  to,  by  the 
Court  or  either  party,  as  part  thereof,  if  the  Court  shall 
think  fit.  The  37th  section  of  the  Act  enacts:  ''  That  if 
any  person,  not  being  a  freeman  of  the  said  Company, 
or  an  apprentice  to  a  freeman  or  to  the  widow  of  a 
freeman  of  the  said  Company,  (except  as  hereinafter  is 
mentioned,)  shall  at  any  time  act  as  a  Waterman  or 
Lighterman,  or  ply,  or  work  or  navigate,  or  cause  to  be 
worked  or  navigated,  any  wherry,  lighter,  or  other  craft, 
upon  the  said  river,  from  or  to  any  place  or  places,  or 
ship  or  vessel,  within  the  limits  of  this  Act,  for  hire  or 
gain,  (except  as  hereinafter  is  mentioned,)  every  such 
person  shall  forfeit  and  pay  for  every  such  offence  any 
sum  not  exceeding  ten  pounds." 

The  conviction  appealed  against  was  made  in  respect 
of  an  alleged  infraction,  by  the  appellant,  of  the 
provisions  of  this  section.  At  the  time  of  the  com- 
mission of  the  said  offence,  the  appellant  was  master  of 
the  steam  tug  boat  called  The  Newcastky  and  not  a 
freeman  of  The  Company  of  Watermen  and  Lightermen 
of  the  River  Thames^  or  apprentice  to  a  freeman,  or  to 
the  widow  of  a  freeman,  or  in  any  way  authorized  to  act 
as  a  waterman  or  lighterman,  or  to  ply,  work  or  navigate 
any  wherry,  lighter  or  other  craft,  within  the  meaning 
of  the  said  Act,  within  the  limits  mentioned  in  the  said 


(a)  Sect  4,  by  the  name  of  Tke  Matter,  Wardtns,  and  Commonaity  of 
Wdtertmn  and  Lightermen  of  the  River  Thames. 
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1854.  coDvictioD,  for  hire  or  gain.  The  said  steam  tug  boat 
Rebd  ^^  *  vessel  of  the  tonnage  of  45  tons,  exclusive  of 
Inouam.  ®>^gi"c  room,  and  space  for  the  boilers  and  for  storing 
coals ;  the  entire  burden  or  tonnage  of  the  said  steam 
tug  being  87^  tons,  as  per  register ;  she  was  propelled 
by  a  steam  engine  of  fifty  horse-power,  and  had  been 
employed  in  towing  all  classes  of  sailing  and  other 
vessels,  many  of  them  of  large  burden.  She  was 
registered  at  the  Custom  House  under  the  provisions  of 
the  Register  Act  for  shipping,  8  &  9  VicL  c.  89.  She 
was  also  licensed,  so  long  as  such  license  was  required, 
as  a  sea-going  steamer,  to  go  coastwise  and  to  foreign 
ports,  within  the  meaning  of  stat.  9  &  10  Vict  c,  100., 
and  was  subject  to  the  provisions  of  that  Act.  These 
certificates  might  be  referred  to  by  the  Court  or  either 
party,  if  the  Court  should  so  please.  The  said  steam 
tug  boat  had  been  employed  in  her  ordinary  business, 
as  well  without  and  beyond  as  within  the  limits  defined 
by  the  said  Watermen^s  Act,  that  is  to  say  between 
Windsor  and  Yantlet  Creek  below  Chravesendj  in  towing 
vessels -to  and  from  London^  from  and  to  Dover j  and  all 
intermediate  ports  and  places.  She  had  also  been 
frequently  engaged  to  take  vessels  up  and  down  the 
English  Channel  and  German  Oceans  and  to  assist  vessels 
in  the  Channel^  and  to  tow  and  accompany  vessels  to 
and  from  London,  and  ports  on  the  south  and  east  coasts 
of  England  and  ports  of  the  continent  of  Europe,  and 
had,  in  fact,  been  employed  as  much  outside  as  within 
the  limits  mentioned  in  the  conviction.  The  steam  tug 
carries  a  small  boat.  On  the  occasion  referred  to  in  the 
said  conviction,  the  said  steam  tug  was  employed  at 
Blackwall,  within  the  said  limits,  in  towing  and  assisting 
a  new  steam  vessel  or  yacht,  belonging  to  the  Pacha  of 
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Egypty  into  a  dry  dock ;  and  the  appellant  was  then        1354. 

master  of  the  said  steam  tug  boat.     There  were  not  any        yl^xj^ 

goods  or  passengers  on  board  either  the  said  steam  tug      i^qham. 

or  the  said  yacht  at   the  time  referred  to  in  the  said 

conviction ;  and  the  steam  tog  was  employed  solely  in 

towing  and  assisting  the  said  yacht.     The  steam  tug  did 

not  carry  goods  or  passengers.     The  steam  tug  belongs 

to  a  Company  called  The  Sld-p-owneri  Towing  Ccmpany^ 

who  are  proprietors  of  several  vessels  of  the  same  class. 

The  Company  has  an  ofiSce  in  London^  at  which  orders 

are  received  for  the  tugs,  and  communicated  thence  to 

the  masters  of  the  vessels.    Certain  charges,  according  to 

the  scales  for  the  tonni^  of  the  vessels  towed,  and  the 

distances  for  which  they  are  towed,  are  made  by  the 

Company,  and  without  reference  to  the  place  at  which 

the  tug  may  happen   to   be   at   the  time  the  order  is 

received,  or  to  which  she  may  have  to  proceed  after 

the  job  is  complete,  being  contiguous  or  otherwise  to 

the  place  where  the  ship  to  be  towed  may  be  at  the 

commencement  or  termination  of  the  job.     The  masters 

of  the  tugs  also  seek  for  jobs  when  at  sea  and  on  the 

river,  and,  when  engaged   alongside,  would  make  the 

same  charge  as  if  they  had  proceeded  from  a  distance  to 

fulfil   orders  previously  received,  the  pay,  in  all  cases, 

and    in    the   particular    instance    referred   to    in    the 

conviction,   being    calculated    according  to    the   work 

performed  when  attached  to  the  vessel  towed,  and  not 

on  any  other  consideration.     The  appellant  was  paid  a 

salary  by  the  owners  of  the  said  steam  tug,  and  was  their 

servant. 

Steam  vessels  have  been  employed  on  the  river 
Thames  for  the  last  thirty  years  and  upwards,  but  were 
not  used  for  the  purposes  of  towing  until  twenty  years 
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1854.       m9»  <^nd  a  considerable  time  after  the  passing  of  the 
I^ggjj,       said  Watermen's  Act.     At  the  time  of  the  passing  of  the 

Ingham.  Watermen's  Act,  and  previously  thereto,  watermen  were 
employed  (weather  permitting)  by  the  owners  and 
masters  of  vessels  to  assist  such  vessels  into  dock ;  and 
such  was  an  ordinary  employment  of  watermen ;  and 
they  are  constantly  so  employed  up  to  the  present 
time,  though  not  to  the  same  extent,  in  wherries  and 
small  boats,  as  before  the  introduction  of  steam  tugs. 

The  said  steam  tug  is  within  the  provisions  of  the 
59th  section  of  the  Pilot  Act,  6  G.  4.  c.  125. 

The  master  of  the  steam  tug  boat  being  within  a 
convenient  distance  of  the  yacht,  a  communication  was 
made  between  the  two  vessels  by  means  of  a  rope ;  and, 
such  communication  having  been  made,  the  appellant 
(on  the  river  Thamesy  within  the  limits  aforesaid,  for 
hire  and  gain)  towed  the  said  yacht,  in  the  manner 
mentioned  in  the  conviction,  but  under  such  direction 
as  is  hereinafter  mentioned.  During  such  time,  one 
Joseph  John  Waterson^  a  freeman  of  The  Company  of 
Watermen  and  Lightermen,  and  excepted  from  the 
operation  of  the  37  th  section  of  the  before  recited  Act, 
was  on  board  of,  and  in  command  of,  the  said  yacht,  for 
the  purpose  of  superintending  and  directing  the  towing 
thereof  into  the  said  dock.  For  this  service  he  was 
remunerated  by  the  persons  interested  in  the  said  yacht; 
and  he  was  not  responsible  to,  or  paid  by,  the  owners  of 
the  said  steam  tug  boat,  or  by  the  appellant  Whibt 
attached  to  the  yacht,  the  appellant  obeyed  the  instruc* 
tions  given  by  the  said  Joseph  John  Waterson  for  the 
safe  and  proper  towing  of  the  said  yacht :  and  this  is  the 
usual  course  in  such  case.  The  crew  of  the  said  steam 
tug  boat  and  the  persons  putting  the  machinery  thereof 
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in  motion  received  their  orders  from  the  appellant^  and  i854. 
were  subject  to  his  directions  concerning  the  same^  and  ^^ 
not  to  the  said  Joseph  John  Waterson,  Ingham 

The  amount  paid  to  the  said  steam  towing  Company 
for  so  towing  the  said  yacht  was  the  sum  of  2L ;  and 
nothing  was  paid  to  or  claimed  by  them  for  or  in  respect 
of  the  said  tug  boat's  voyage  to  or  from  the  said  yacht 
The  appellant  received  no  part  of  the  amount  paid 
in  respect  of  the  services  rendered  to  the  said  yacht ; 
his   remuneration   for  so   doing  was   included   in   his 


The  use  of  a  steam  tug  boat,  in  the  way  and  for  the 
purposes  before  mentioned,  requires  skill  and  knowledge 
of  the  tides  and  eddies,  shoals  and  land  marks  of  the 
said  river ;  and  the  master  must  also  be  competent  at 
sea. 

There  are  lighters  and  barges  upon  the  river  Thames^ 
and  navigating  the  same,  of  as  great  a  burthen  as  80  or 
90  tons,  and  steam  boats  for  carrying  passengers,  whose 
journeys  commence  and  terminate  within  the  limits  of 
the  Act,  of  as  great  a  burthen  as  150  or  200  tons. 

The  question  for  the  opinion  of  the  Court  is :  Whether 
the  said  conviction  of  the  said  James  Joseph  Beedy  under 
the  circumstances  aforesaid,  is  authorized  by  the  before 
recited  Act.  If  the  Court  should  be  of  opinion  that  it 
was  so  authorized,  then  it  is  agreed  that  such  conviction 
be  confirmed.  If  the  Court  should  be  of  the  contrary 
opinion,  then  such  conviction  is  to  be  quashed.  And  it 
is  hereby  agreed  between  the  said  appellant  and  the  said 
respondent  that  a  judgment  in  conformity  with  the 
decision  of  this  Court,  and  for  such  costs,  if  any,  as  this 
Court  shall  adjudge,  may  be  entered  on  motion  by 
either  party  at  the  Court  of  General  Quarter  Sessions 
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1854.        of  the  Peace  for  the  county  o(  MtddleteXy  next  or  next 
^^^^       bnt  one   after  such   decision   shall   have  been  given. 
J    ^*  (Power  to  this  Court  to  remit  the  case  for  amendment) 

Montague  Chambers  {a\  in  support  of  the  conviction. 
The  principal  question  is.  Whether  this  steam  tug  is  a 
*' craft"  within  the  meaning  of  stat  7  &  8  Cr.  4.  c.  Ixxv. 
8.  37.  A  steam  vessel  was  held  to  be  included  in  the 
word  "craft"  used  in  sect  57;  TisdeU  v.  Combe {b), 
[Lord  Campbell  C.  J.  But  must  we  not,  in  construing 
sect.  37,  look  to  the  purposes  to  which  wherries  and 
lighters  are  applied?]  The  case  finds  that  free  watermen 
had,  before  the  Act,  done  the  work  of  towing  in  wherries 
and  lighters ;  the  object  of  the  Act  was  to  regulate  the 
work  properly  done  by  watermen.  Then,  as  to  the 
minor  point,  it  is  clear  that  the  captain  of  the  tug  was 
the  person  who  plied;  the  captain  of  the  towed  vessel 
hired  the  captain  of  the  tug,  and  did  not  ply  himself. 

Sir  F.  Thesiger^  contriL  It  is  of  course  not  suggested, 
on  the  other  side,  that  this  steam  tug  is  either  a  wherry 
or  a  lighter.  The  question  is,  therefore,  whether  it  is 
"  other  craft"  within  the  meaning  of  sect.  37.  Now  by 
these  words  craft  only  of  the  same  kind  as  wherries  and 
lighters  must  be  meant.  Stat.  II  &  12  W.  3.  c.  21. 
regulated  the  Company  or  Society  of  Watermen.  Sect  4 
gave  power  to  the  'governing  body,  as  thereby  consti- 
tuted, to  make  by'law&  Sect  7  prohibited  any  person 
(except  Trinity  men)  not  having  served  an  apprentice- 
ship, or  being  apprentice  or  servant,  to  a  waterman 

(a)  Tbe  Argument  commenced  on  June  3d,  before  Lord  Cawtpbrti  C.  J.. 
ColeHifye  and  Erie  Jn, 
(6)  1  A,^B,  788. 
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from  working,  rowing  or  plying  in  boats,  wherries  or  i854. 
barges  ordinarily  carrying  passengers  for  profit  It  is  "^^ 
clear  that  the  watermen  in  this  Act  constituted  a  class  i„gHj^ 
altogether  different  from  the  present  navigators  of  steam 
tugs.  Then  as  to  stat  7  &  8  (?.  4.  c.  Ixxv.  TisdeU  v. 
Catnbe  (a)  was  decided  on  sect  57,  which  empowers  the 
Court  of  Mayor  and  aldermen  of  London  to  make  laws 
for  governing  the  ^'  boats,  vessels,  and  other  craft  to  be 
rowed  or  worked  within  the  limits  of  this  Act."  That 
section  contains  the  word  **  vessels,"  which  does  not  occur 
in  sect  37.  Lord  Denman  C.  J.  considered  that  a  steam 
boat  was  a  «'  boat;"  but  LUtUdale  and  Wittiam  J.  relied 
principally  on  the  word  "vessels."  And  Coleridge  J. 
pointed  out  that  sect.  106  furnished  an  argument  as  to 
the  extent  which  the  Legislature  meant  to  give  to  the 
authority  of  the  by-laws  under  sect  57.  Here  the 
question  is  not  as  to  the  by-laws;  and  the  word  "vessels" 
is  not  in  the  section  now  under  discussion.  In  A/!an* 
ford  V.  Momizon  (&)  n  question  arose  whether,  in  sect  4 
of  the  Act  regulating  the  vend  and  delivery  of  coals  in 
Lo/ndon  &c.  (1  &  2  VieL  c.  ci«,  local  and  personal,  public), 
the  words  "lighter,  vessel,  barge,  or  other  craft**  in* 
eluded  a  coal  brig,  in  which  the  coals  had  been  origi- 
nally shipped :  and  the  Court  'of  Exchequer  Chamber 
held  that  it  did  not;  Parhe  B.  explaining  that  *'  vessel" 
could  not  mean  more  than  "  craft,"  and  assuming  that 
"  craft"  could  not  apply  to  such  brig.  Sect.  38  of  stat 
7  &  8  G.  4.  c,  Ixxv.  authorizes  the  Court  of  the  Master 
&c.  of  the  Company  to  licence  any  "  wherry,  boat,  or 
other  vessel,"  for  carrying  passengers  on  the  Thames  for 
hire,  and  plying  at  the  public  stairs ;  but  it  cannot  be 

i,a)l  A.^E,  788.  (6>  \bQ,  B.  724. 
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1854.  contended  that  they  are  to  licence  this  steam  tug.  So 
j^jjgjj  sect  39  empowers  the  Court  to  cause  the  names  &c.  of 
Ingham  ^^^  Owners  to  be  painted  on  "any  lighter,  barge,  or 
other  boat  or  craft  used  or  to  be  used  for  the  carrying 
of  goods,  wares,  or  merchandize,  without  passengers :" 
but  this  is  manifestly  confined  to  the  smaller  craft 
plying  on  the  river.  A  similar  argument  is  deducible 
from  sect  40,  which  applies  to  "  any  lighter,  barge,  or 
other  boat,  craft,  or  vessel,  used  or  to  be  used  for  the 
carrying  of  goods,  wares,  or  merchandize,  which  may  be 
navigated  on  the  said  river  within  the  limits  of  this 
Act,**  whereof  the  owners  reside  without  the  limits.  By 
sect  36  the  apprentice,  to  be  entitled  to  take  the  sole 
care  of  the  vessel,  must  "  have  worked  and  rowed  upon 
the  said  river  as  an  apprentice''  for  two  years;  a  pro- 
vision entirely  inapplicable  to  the  training  for  managing 
a  steam  tug.  Further,  sect.  37  applies  only  to  workiug  or 
navigating  "  from  or  to  any  place  or  places,  or  ship  or 
vessel,"  the  place  apparently  applying  to  the  wherries 
and  the  ship  to  the  lighters:  but  these  terms  do  not 
comprehend  the  employment  to  which  this  steam  tug 
was  applied.  Again,  the  master  of  the  steam  tug  is  not 
the  pilot  within  stat  6  G.  4.  c.  125.  s.  70.,  but  the 
master  of  the  vessel  towed;  BeiBnf  v.  Scott  (a).  The 
latter  therefore  is  the  person  really  navigating  both ; 
and  he  is  a  freeman  of  the  Company. 

Ballantine  (in  the  absence  of  M,  Chambers)^  in  reply. 
The  argument  as  to  the  training  for  the  management  of 
the  vessel  faik:  whatever  the  size  or  nature  of  the 
vessel,  a  familiarity  with  the  depths  and  currents  of  the 

(a)  1  M,^W,  93. 
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river  must  be  important;  and  this  would  lie  acquired        1854. 
by  rowing  as  an  apprentice.     [Lord  Campbell  C.  J.    But  \     rcbd 
it  would  not  be  enough.]     Ttsdell  v.  Cofmbe  (a)  has  not       i^J^j^^. 
been  distinguished.      In   Blanford  v.  Morrison  (J)  the 
statutory  provision  related  to  vessels  bringing  the  coals 
irom  the  original  carrying  vessel  to  the  shore,  and  were 
therefore   held   inapplicable   to  such   vessel  when  she 
landed  the  coals  without  the  aid  of  any  other  vessel. 
Here  the  object  of  the  Act  is  to  prevent  persons  from 
navigating  in  the  Thames  who  have  not  been  familiarized 
with  the  river.     The  words  "worked"  and  "navigated" 
seem  scarcely  applicable  at  all  to  wherries.     In  sects. 
56,  67,  the  words  are  different,  because  an  authority 
extending  beyond  the  limits  is  given  to  the  by-laws. 

Lord  Cabipbell  C.  J.  We  are  called  on  to  construe 
the  word  "craft"  as  used  in  sect.  37.  No  doubt  that 
word  may  comprehend  such  a  steam  tug  as  this.  But 
is  that  the  sense  in  which  the  word  is  there  used  ?  The 
provisions  of  the  section  clearly  interfere  with  the  general 
right  of  the  subject,  and  establish  a  monopoly  and  im- 
pose a  penahy.  We  are  therefore  to  construe  them 
strictly,  like  penal  enactments.  Can  we  then  suppose 
it  to  have  been  within  the  intention  of  the  legislature 
to  prevent  any  one,  not  being  a  freeman  of  the  Water- 
men's Company,  or  otherwise  privileged  as  specified  in 
the  section,  from  using  a  steam  tug  for  the  purposes 
mentioned  in  this  case,  and  to  inflict  a  penalty  upon 
such  use?  I  am  of  opinion  that  this  was  not  the 
meaning  of  the  Legislature.     When  they  use  the  word 

(«)  1  A,^  B,  788.  (6)  15  Q.  A  724. 
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1854.  "  craft,"  we  must  see  how  the  word  is  placed,  and  thence 
Hjgjj  collect  their  intention.  We  find  it  preceded  bj  the 
Ingham  words  "  any  wherry,  lighter,  or  other;"  and  I  think  that 
this  steam  tug  is  not  ejusdem  generis  with  "wherry" 
and  "lighter,"  and  therefore  is  not  within  what  the 
Legislature  intended  by  the  use  of  the  word  "craft." 
The  preceding  enactments  seem  to  shew  that  the  water- 
men are  to  take  care  of  the  wherries  and  lighters  for 
passengers  and  goods  on  the  Thames :  and  this  steam 
tug,  not  being  so  employed,  is  not  within  the  contem- 
plation of  the  Act,  which  gives  a  monopoly  excluding 
the  Queen's  subjects  from  doing  what  they  had  done 
before.  I  do  not  refer  particularly  to  the  several  sec- 
tions :  but  they  all  lead  to  the  view  that  the  watermen 
are  to  be  protected  in  doing  all  that  is  to  be  done  with 
wherries  and  lighters,  and  that  the  protection  is  not  to 
extend  to  vessels  of  a  different  kind.  Tisdell  v.  Combe{a) 
has  been  properly  referred  to :  and  I  think  it  was  pro- 
perly decided ;  for  the  enactments  there  were  different 
from  those  which  we  are  now  considering,  and  had 
different  objects,  namely  to  give  the  Court  of  Mayor 
and  aldermen  power  to  regulate  the  boats  and  vessels 
on  the  Thames :  the  language  there  differed  from  that 
of  sect.  37 ;  and  the  object  was,  not  to  establish  a 
monopoly  or  impose  a  penalty,  but  purely  to  secure 
safety.  Blanford  v.  Marisan  (b)  was  decided  upon  a 
totally  different  statute,  and  has  no  application  to  the 
present  case.  Looking  at  sect.  37  as  compared  with  all 
the  other  sections,  I  am  of  opinion  that  the  appellant 
has  incurred  no  penalty. 

(a)  7  A.f^E,  788.  (b)  }5  Q.  B.  724.  • 
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Erle  J.  (a),  I  am  also  of  opinion  that  the  appellant  1854. 
has  incurred  no  penalty;  in  other  words,  that  he  has  "^ 
not  worked  or  navigated  "  any  wherry,  lighter,  or  other 
craft,"  within  the  meaning  of  sect  37.  What  he  has 
done  is,  to  navigate  a  steam  tug  in  moving  a  vessel 
And  the  question  is,  whether  that  is  within  the  words 
of  the  section.  All  turns  upon  the  wide  term  "  cnrfL" 
It  is  said  that  this  may  include  a  steam  tug ;  and  so  it 
may :  but  it  is  a  general  rule  that,  when  a  word  of  wide 
signification  follows  others  of  a  signification  less  wide,  it 
must  be  interpreted  as  having  a  meaning  bringing  it 
within  the  same  class  as  those  others.  I  think,  there- 
fore, that  **  craft"  must  be  confined  to  vessels  of  the 
same  kind  as  the  wherries  which  are  employed  for 
passengers  and  the  lighters  which  are  employed  for 
goods.  In  common  understanding,  a  steam  tug  is  a 
vessel  of  quite  a  different  kind.  The  question  is,  whe- 
ther a  penalty  has  been  incurred  by  infringing  upon  the 
watermen's  privilege.  This  privilege  was  given  for  the 
public  good,  on  the  presumption  that  the  watermen  will 
go  through  the  proper  means  of  qualifying  for  the  duties 
which  they  will  have  to  perform.  The  sections  referred 
to  by  Sir  Frederick  Theriger  shew  most  cogently  what 
those  duties  are :  and  it  is  clear  to  me,  notwithstanding 
what  has  been  urged  by  Mr.  BaUantine^  that  the  men 
who  are  qualified  to  manage  the  vessels  which  are  the 
subjects  of  sects.  38,  39  and  40  could  not  be  presumed 
to  be  capable  of  managing  a  steamer;  and  that  the 
knowledge  which  they  would  acquire  of  the  river  by 
plying  the  smaller  vessels  would  be  inadequate  for  that 
purpose.     I  think  therefore  that  the  case  before  us  was 

(n)    Wigktman  J .  hid  loft  the  Court. 
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1854.       not   one   contemplated   by  the    Act,   which,  being  in 
Reed       restraint  of  industry,  is  to  be  construed  strictly. 


Ingham. 


Chompton  J.  I  did  not  hear  the  aigument  for  the 
respondents :  and  I  can  only  say  that,  so  far  as  I  have 
heard  the  case,  I  agree  with  the  judgments  which  have 
been  delivered. 

Judgment  for  the  appellants,  without  costs. 


Thwtdajf,        William  Dowdell  against  The   Australian 

June  8th.  ^ 

Royal  Mail  Steam  Navigation  Company. 
Plaintiff  ob-        J-  USH,  in  this  Term,  obtained  a  rule  Nisi  to  review 

tamed  a  ver-        #^ 

diet.    Defend-         the  Master's  taxation  in  this  cause.     The  plaintiff 

ant  obtained  ,  ,  i  r 

a  rule  Nisi  for  was  a  seafaring  man,   whose   occupation   was  that  of 

which  was'  purser  on  board  ship.     He  brought  an  action  against 

Plainufwas  ^^^  defendants,  which  was  tried  at  the  sittings  in  3iid- 

inthown  ^^^^  aft«^^  'as^  Michaelmas  Term,  when   the   plaintiff 

hrrematned  Obtained  a  verdict      In  HUafy  Term,  the  defendant 

»?,/^i;  country  obtained  a  rule  Nisi  for  a  new  trial,  which  was  dis- 

till  after  the 

rule  Nisi  was     charged  in  Easter  Term.     The  plaintiff  was  examined 

discharged. 

On  taxation  as  a  witness  on  his  own  behalf  at  the  trial ;  and  it  was 
allowed  the  sworn,  in  the  affidavit  of  increase,  that  plaintiff  had 
sistence  money  nccessarilv  been  detained  in  this  country  ever  since  the 
the"role^was*    Commencement  of  the  action,  for  the  purpose  of  giving 

granted  till 

it  was  discharged.     On  a  rule  to  review  the  taxation, 

Held :  that,  as  the  Master  must  be  taken  to  have  found  that  plaintiff  was  a  necessary 
witness,  that  he  could  not  have  attended  a  second  trial,  if  one  were  ordered,  unless  be 
remained,  and  that  his  remaining  incapacitated  him  from  earning  his  subsistence,  the 
detention  miffht,  under  those  special  circumstances,  be  considered  as  part  of  the  costs  of 
the  rule ;  and  the  allowance  was  right. 

It  is  not  a  general  rule  that  parties,  if  witnesses,  arc  to  have  an  allowance  for  their 
attendance. 
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evidence  in  the  cause,  and  that  his  evidence  was  of  such        1854. 
importance  that  the  cause  could  not  have  been  safely      Dowdbll 
brought  to  trial  in  his  absence.     The  Master  made  an  ^- 

A.  U  8 1 KA  lal  A  N 

allowance  for  the  plaintiflTs  detention,  from  the  time  of    Roy»^  Mail 

'  Company, 

the  rule  for  the  new  trifil  being  granted,  till  it  was 

discharged. 

J.  Gray  now  shewed  cause.  The  plaintiff  stayed  in 
this  country,  not  as  plaintiff  in  the  cause,  but  as  a 
witness.  His  testimony  would  have  been  necessary  if 
the  rule  had  been  made  absolute ;  and  therefore  it  was 
proper  to  detain  him,  and  the  costs  of  doing  so  should 
be  allowed.  [Lord  Campbell  C.  J.  If  there  had  actu- 
ally been  a  new  trial  that  might  be  so.  But  do  you 
find  any  authority  for  allowing  the  costs  of  a  witness 
detained  in  reasonable  expectation  of  a  new  trial,  which 
did  not  take  place  ?]  There  seems  no  express  decision 
either  way.  In  Mount  v.  Larkms  (a),  where  the  Pro- 
thonotary  had  made  the  witness  an  allowance  only  up 
to  the  first  trial,  the  Court  of  Common  Pleas  refused  to 
order  an  increase  in  the  allowance :  but  the  reason  given 
was  that  the  Court  had  intimated  that  the  new  trial,  if 
granted,  would  be  confined  to  a  point  on  which  the 
evidence  of  the  witness  was  not  material.  [Crampton  J. 
If  a  witness  were  brought  and  detained  here  in  bona 
fide  and  reasonable  expectation  of  a  trial,  and  there 
never  was  any  trial  at  all,  would  his  costs  be  allowed  ?] 
They  would  be  allowed ;  Tremain  v.  Barrett  {h\  Lxmer- 
gan  v.  The  Royal  Exchange  Assurance  (c).  In  the 
latter  case  there  was  no  trial,  as  appears  by  the  report 
in  DowUng,  though  not  by  that  in  Bingham.     Then  the 

(a)  8  Bing.  [95.  (6)  6  Tauni.  88. 

(e)  7  Bing,  726;   S,  C.  1  DowL  P.  C  223,233. 


904  TRINITY  TERM. 

1854.       plainti£F  is  not  diflerently  situated,  in  this  respect,  from 

DowDBLL     *^y  Other  witness.     The  rule  is  laid  down  by  this  Court 

AuBTRALiAN   *°  Houxs  ▼.  Barbet{d)i  "The  reasonable  expences  to 

Com'  ^^^    which  the  plaintiff  is  put  by  being  obliged  to  attend 

and  be  examined  as  a  witness  to  enforce  payment  of  a 

just  demand,  or  to  seek  redress  for  an  injury,  should 

be  thrown  on  the  wrong  doer."    Then,  the  question 

whether  the  detention  of  the  plaintiff  was  necessary, 

and  the  expences  reasonable,  is  for  the  Master. 

Lush^  in  support  of  his  rule.  Howes  ▼.  Barber  (a) 
laid  down  the  rule  that  the  costs  of  the  party,  when  a 
witnessi  were  to  be  paid  like  those  of  any  other  witness. 
But  there  is  no  case  in  which  the  expences  of  the 
detention  of  any  witness  waiting  for  a  new  trial  have 
been  allowed,  though  there  must  have  been  very  many 
cases  in  which  they  have  been  incurred.  The  law  does 
not  profess  to  give  an  entire  indemnity  by  giving  costs. 
There  are  many  expences  proper  to  be  incurred  which 
are  not  allowed.  In  Lonergan  v.  The  Royal  Exdumge 
Assurance  {V)  the  defendant  seems  to  have  submitted 
and  paid  only  at  the  last  moment,  so  that  the  costs  in 
question  were  incurred  by  his  fault  And  the  plaintiff 
is  not  quite  like  any  other  witness ;  he  has  full  controul 
over  himself.  [^Crampton  J.  That  is  a  reason  why  the 
case  should  be  more  closely  watched;  but  the  only 
distinction  between  the  case  of  a  plaintiff  being  a  wit- 
ness  in  his  own  behalf  and  an  ordinary  witness  is  that 
the  master  should  be  more  vigilant  in  exercising  his 
discretion.] 

Cur.  adv.  vuU. 

(a)  <2.  B.  Trinity  Term,  1852. 

(ft)  7  Bing,  T25;    5.  C.  1  Dowl  P.  C.  223, 233. 
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Lord  Campbbll  C.  J.,  on  a  eubeequeot  day  in  this 
Term  {Jvne  Idth),  delivered  judgment 

After  much  hesitation,  and  great  doubt,  we  have  in 
this  case  come  to  the  conclusion  that  the  rule  to  review 
the  taxation  must  be  dischargecL  But  we  are  anxious 
that  it  should  be  understood  that  we  lay  down  no 
general  rule,  that,  after  a  rule  Nisi  for  a  new  trial  has 
been  obtained,  the  witnesses  may  be  detained  at  the 
cost  of  the  losing  party.  The  circumstances  in  the 
present  case  are  peculiar.  The  plaintiff  was  a  witness 
in  his  own  cause ;  and  his  evidence  at  the  trial  was 
material:  his  regular  employment  was  one  which  re- 
quired him  to  be  absent  ft-om  this  country :  after  he  had 
obtained  a  verdict,  a  rule  Nisi  was  granted  for  a  new 
trial,  which  was  ultimately  discharged.  The  Master,  on 
taxation,  made  the  plaintiff  an  allowance  ft*om  the  time 
the  rule  was  granted  till  it  was  discharged,  but  only  on 
the  ground  that  the  plaintiff  was  a  necessary  witness  in 
his  own  cause ;  that  he  could  not  possibly  be  ready  to 
give  evidence  on  the  second  trial,  if  one  had  been 
ordered,  unless  he  remained  in  this  country;  and  that 
his  remaining  here  deprived  him  of  his  ordinary  means 
of  earning  subsistence  by  going  abroad,  and  that  h^ 
could  not  earn  anything  here.  Under  these  circum- 
stances, we  think  that  this  was  an  expense  occasioned  by 
the  defendants'  resistance,  and  that  it  may  properly  be 
considered  part  of  the  costs  of  the  rule  for  a  new  trial. 
We  do  this,  taking  it  to  be  found,  as  fitcts,  by  the  Master 
that  the  evidence  of  the  plaintiff  would  be  material,  that 
in  order  to  give  it  the  detention  was  necessary,  and  that 
the  detention  deprived  the  plaintiff  of  the  means  of 
subsistence  :  except  under  such  circumstances  the  allow- 
ance ought  not  to  be  made.     We  must  guard  carefully 
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against  an  abuse  by  which  parties  in  a  cause  maj, 
as  witnesses,  obtain  an  allowance  which  they  are  not 
entitled  to  as  parties.  Under  such  peculiar  circum- 
stances as  the  present  the  allowance  was  right:  but  we 
most  earnestly  desire  that  it  may  not  be  considered  a 
general  rule  that  parties,  if  witnesses,  are  to  ha^e  an 
allowance  for  their  attendance. 

Rule  discharged. 


Tkur$dnjf, 
Jun§  8th. 


Roger  Sharflet,  Appellant,  against  The 
Churchwardens  and  Overseers  of  the  Poor 
of  the  Parish  of  Mablethorpe,  Respondents. 


Appeal  against  ]\TOTICE  of  appeal  having  been  given  against  a  poor 

a  poor  rate  for    J.  i  i  c  o 

*    '  rate   for   the  relief  of  the   poor  of  the  parish  of 


Mablethorpe^  Lincolnshire^  by  a  person  rated,  the  foUow- 
ing  case  was,  by  consent  and  by  order  of  a  judge,  stated 
for  the  opinion  of  this  Court. 

The  appellant's  ground  of  appeal  against  the  rate  is, 
that  the  alleged  parish  oi  Mablethorpe^  in  truth,  contains 
within   itself,   and   consists   of,   two  separate  parishes. 


the  parish  of 
M,,  on  the 

S-oand  that 
e  alleged 
parish  of  M, 
m  truth  con- 
sisted of  two 
distinct 
parishes,  M, 
St,  Mary 
and  M.  St. 
PeteTt  each 
of  which  ought 
to  be  rated 

separately.  A  case  was  stated  with  power  to  the  Court  to  draw  inferences  of  fact.  By  this 
it  appeared  that  from  ?ery  early  times  there  were  de  &cto  two  rectories,  one  of  M.  Sl  Maty 
and  the  other  of  Af.  St.  Petert  distinct  parishes  for  ecclesiastical  purposes ;  but  that,  as  far 
back  as  evidence  went,  which  was  not  beyond  the  beginning  of  tne  eighteenth  century, 
there  had  always  been  one  poor  rate,  one  set  of  overseers,  and  one  constable  for  the  whole 
of  Af.  as  one  parish  for  civil  purposes,  and  the  highways  in  M.  had  been  Jointly  mainuined 
by  the  whole  of  M. 

In  the  taxation  of  Pope  NUhoku,  the  churches  of  Af.  St.^Pkter  and  M.  St.  Maiy  are 
valued  separately.  In  the  Sonarum  inqmMitiameg,  it  is  mentioned  as  one  parish,  in  wbidi  are 
two  churches  taxed  conjointly.    Other  earlv  records  were  set  out  which  were  ambiguous. 

Held :  that  the  proof  of  modem  usage  shewed  that  Af.  was  a  reputed  parish  at  the  time 
of  the  passing  of  stat.  43  EKg,  e.  2. ;  and,  that  being  so,  even  if  it  was  really  not  then  a 
parish,  the  rate  oould  not  now  be  disturbed. 

SewibU :  that  the  evidence  tended  to  shew  that  M,  had  been  from  time  immemorial  one 
parish,  with  two  churches. 
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namely  the  parish  of  Mabletharpe  St  Mary  and  the 
parish  of  Mabhtlwrpe  St,  Peter;  each  of  which  ought 
to  maintain  its  poor  separately,  and  to  appoint  separate 
overseers  of  the  poor,  and  levy  separate  rates  for  their 
relief.  The  respondents  contend  that,  long  before  and 
at  the  time  of  passing  of  stat  43  EUz.  c.  2.,  Mabktharpe 
was  either  actually,  or  by  reputation,  a  parish,  and  was 
therefore  entitled  to  have  overseers  appointed  for  it,  and 
to  maintain  the  whole  of  its  poor,  whether  resident  in 
one  part  of  the  parish  or  another,  from  one  common 
fund.  Neither  of  the  alleged  parishes  of  Mabktharpe^ 
St  Mary  and  St  Petery  so  far  as  evidence  can  be 
procured,  has  ever  maintained  its  poor  separately;  but 
one  rate  has  always  been  made  for  the  whole  of  the 
alleged  parish  of  Mabletharpe;  and  the  poor  of  the 
alleged  parishes  of  St.  Mary  and  St  Peter  have  been 
jointly  and  indiscriminately  relieved  out  of  such  rate,  as 
one  common  fund,  ever  since  the  passing  of  stat.  43  Eliz, 
c.  2.  There  is  no  evidence  tending  to  shew  that,  at  any 
time,  the  alleged  parishes  of  St  Mary  and  St  Peter  ever 
respectively  appointed  overseers,  or  levied  rates  for  the 
relief  of  their  poor.  Two  overseers  have  yearly  been 
appointed  for  the  whole  of  the  alleged  parish  of  Mable- 
tharpe.  The  district,  containing  both  St  Mary  and  St 
Peter,  has  usually  been  called  in  such  rates  the  parish  of 
Mabktharpe;  but  the  rate  for  1777  purports  to  be  made 
for  the  town  of  Mabktiiarpe.  The  churchwardens  of 
the  church  of  St  Mary  have  acted  as  overseers  of  the 
poor  of  the  whole  of  Mabktharpe.  As  far  as  evidence 
goes,  one  constable  only  has  ever  been  appointed  and 
acted  for  the  whole  of  the  alleged  parish  of  Mahk^ 
thorpe.  The  constable's  account  in  the  parish  chest  of 
Mabkthorpe  St  Mary^  commencing  with  the  year 
1706,  describes  that  officer  as  constable  of  the  town  of 
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MaUethorpe,  The  roada  of  St  Mary  and  St.  Peter  have 
always  been  maintained,  as  far  as  evidence  goes,  by  one 
rate  made  for  the  parish  of  MabUOwrpe^  as  in  the  case  of 
the  poor  rate.  And  the  surveyors  of  the  highways  have 
always  been  selected  indiscriminately  from  the  inhabit- 
ants of  SU  Mary  and  St  Peter,  and  appointed  by  the 
justices  to  serve  the  office  of  surveyors  of  the  highways 
for  the  whole  of  the  alleged  parish  of  Mablettwrpe, 
including  both  districts.  A  few  certificates  of  settlement 
and  bastardy  bonds  vet  exist  in  the  parish  chest  of 
Mtfileihorpe  St  Mary,  given  to  the  overseers  of  the 
parish  of  Mabkthorpe,  The  oldest  is  dated  26th  of  June 
1711.  In  all  county  records  (which  only  go  back  about 
100  years)  preserved  in  the  office  of  the  clerk  of  the 
peace,  such  as  jurors'  lists  and  county  rates,  there  is  no 
mention  of  any  parish  but  that  of  MaUethorpe  alone. 
In  modem  indictments  it  is  the  same.  Mablethorpe  St 
Mary  and  St.  Peter  were,  by  order  of  The  Poor  Law 
Commissioners  bearing  date  the  18th  of  March  1837, 
when  the  Louth  Union  was  constituted,  included  in  such 
union,  and  described  in  the  margin  thus  ^36 :  Mabkthorpe 
St  Mary  and  St  Peter  f*  and  one  guardian  only  has  ever 
been  appointed  or  acted  for  both :  this  order  has  always 
been  acquiesced  in  by  the  inhabitants  of  both.  Mabk- 
thorpe St  Mary  contains  one  thousand  seven  hundred 
and  eighty  acres  of  land,  thirty  four  houses,  and  a 
population  of  about  two  hundred  and  sixty  one.  Mabk- 
thorpe  St  Peter  contains  one  thousand  and  four  acres, 
fourteen  houses,  and  a  population  of  about  sixty  two.  In 
the  Calendarium  Inquisiiumum  Past  Mortem,  in  the  reign 
of  Edward  1.  are  these  entries :  "  Henr*  de  Saltfktdfy. 
Malberthorpe.  tcrr.  &c.  (a)^"     *'  Philip  de  Kyme  tenet  in 

(^a)  6  Ed,    1.      Inquisition  aflcr  the  death   of  Htw    He   SaltJleUby  t 
Calendarium  /HquiMttioHum  Pb»t  MbrtetUt  vol.  1*  p.  63. 
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Malbertharpe,\4  feod'*'(a);  and  in  the  reign  oi  Edward  2. 
there  are  three  entries  of  a  like  nature,  where  Malber^ 
thorpe  is  named  as  beforey  without  distinction  o{St  Mary 
or  St.  Peter  (6).  In  Pope  Nicholas's  Taxation,  a,  d.  1291, 
under  the  head  Decanatus  de  CaUewaihy  appears  **  Eccksia 
de  Malberthorp  Sci  Petri,  4L  6s.  SA  Ecclesia  de  Malber- 
thorp  Scae  Maria  BL  (c)."*  In  the  Nonarum  Inquisitiones{d\ 
A.  D.  1341,  under  the  head  **  Decanatus  de  Calsewath^ 
is  the  following  entry :  *<  MalbUhorpJ**  The  two  churches 
are  taxed  conjointly  (conjunctim).  The  same  assessors 
render  account  for  thirteen  pounds  reserved  from  the 
ninth  of  the  beeves,  fleeces  and  lambs,  of  the  parish 
of  MaWthorpi  the  two  churches  whereof  are  taxed 
(<«  agnorura  parochiae  de  MdlbUhorp,  cujus  quidem 
ecclesiae  taxantur";  at  eighteen  and  a  half  marks,  as 
appears  by  the  inquisition  taken  by  the  oath  of  Alan 
Wordy  &c.  and  others  their  fellows  of  the  parish  afore- 
said, jurors  (*<  et  aliorum  sociorum  suorum  parochiae 
praedictae  juratorum").  Of  the  two  churches  of  the  alleged 
parish  of  MabUthorp,  so  mentioned  in  the  Nonarum 
Inqmsitiones,  one  was  destroyed  shortly  before  the  year 
1526,  and  has  not  been  rebuilt,  although  Lord  WiUaughky 
de  Ereshy,  the  patron  of  that  church,  by  his  will,  dated 
in  that  year,  directed  as  foUowa  Item.  *'  I  will  that  my 
executors  shall,  in  as  convenyent  and  shorte  tyme  as 
possible  canne,  purchase  as  much  lande  as  shall  be 
necessary  for  the  buylding  and  setting  upp  of  a  new 
charche,  and  churche-yard,  to  be  made  and  holie 
buylded  at  my  cost  and  charge,  to  the  value  of  cc  marks, 
within   the   towne  of  Mdlberthorpe  in   the   county  of 
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(a)  25  Ed.  1 .  iDqiuiitMm  after  the  deeth  of  Edmtmd  Earl  of  Lamea$Ur, 
CalendariMM  InquUitionum  Pati  Mortem,  Tol.  1.  p.  143. 
(6)  In  10  Ed,  2.  vol.  1.  pp.  286,  287 ;  in  U  Ed.  2.  vol.  1.  p.  296. 
(c)  P.  69.  Id)  P.  269. 
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Shabplby  ^u^  revenues,  and   profits  of  all  my  said  manours, 

Overeeenof  ^^^^  ^^^  tenements,  those  I  have  appointed  for  the 

Mablb-  executions  of  this  my  last  will,  in  consideracion  that 

THORPE.  ^  ' 

I  my  selfe  take  to  my  owne  use  all  such  leade  as 
the  said  church  was  covery**  w^  of  w^  church  I  am 
patrone."  The  Valor  Eccknastiau  (a),  26th  Henry  8th., 
under  the  general  heading  MaJb^thorpe,  contains  a 
separate  valuation  of  the  two  rectories  of  St.  Peter 
and  St  Mary.  The  several  institutions  to  these 
Rectories,  St  Peter  and  St  Mary^  are  separately 
recorded  in  the  book  of  Institutions,  remaining  in  the 
registry  of  the  Bishop  of  Lincoln.  On  the  27th  of 
January^  a.d.  1491,  Edward  Stranyeways  was  instituted 
to  the  rectory  of  Mabhthorpe  St.  Mary}  and  on  the  30lh 
Nooember^  in  the  same  year,  Thomas  Kyrheman  was 
instituted  to  the  rectory  of  Mablefhorpe  St.  Peter. 
From  this  period  the  institutions  to  the  rectory  of 
Mablethorpe  St.  Mary  are  continued  to  the  year  1661 ; 
after  which  time  it  was  legally  united  to  the  adjoining 
rectory  of  Staine;  and,  from  the  year  1687  down  to  the 
institution  of  the  present  incumbent,  the  Rev.  TTtonuu 
Lovick  Cooper,  on  the  9th  of  Auyust  1831,  the  benefice, 
to  which  the  several  rectors  were  instituted,  is  described 
as  Mablethorpe  St.  Mary  with  Staine.  The  institutions 
to  the  rectory  of  Mablethorpe  St  Peter  are  continued 
in  the  same  form,  from  the  year  1491  down  to  the  year 
1745;  but  in  the  institution  of  the  next  succeeding 
rector,  in  the  year  1761,  the  benefice  is  described  as 
Theddlethorpe  St.  Helen  with  Mablethorpe  St  Peter,  and 
is  so  continued  until  the  institution,  on  the  6th  of  De- 
cember 1810,  of  the  Rev.  Payne  Edmundi,  the  present 
incumbent.     In  the  year  1737  Pereyrine  Duke  of  An- 

(a)  Vol.  4.  p.  59. 
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ca$ter^  being  the  patron  of  MabUthorpe  SL  Peter,  and        1854. 

also  of  the  rectory  of  Theddletharpe  St  Helen,  and  the  "sharplky 

Rev.  Robert  Owen  being  incumbent  of  both,  a  deed  of  q^^^^  of 
union,  bearing  date  the  26th  day  of  October  in  that       Mable- 

®  J  THORPE. 

year,  was  duly  executed  by  the  then  Bishop  of  Lincoln ; 
which  contain  the  following  recitals :  ^^  Whereas  it  has 
been  represented  unto  us  by  your  respective  petitions 
that  you,  the  said  most  Noble  Peregrine  Duke  of  Ancaater 
and  Kesteven,  have  in  your  own  right  the  perpetual 
advowson  of  the  said  parish  church  of  Theddletharpe  St. 
Helen  and  rectory  of  Mabkthorpe  St.  Peter  of  which 
church,  rectory  and  parishes  you  the  said  Robert  Owen 
are  rector,  and  that  the  said  parishes  of  Theddletharpe 
St.  Helen  and  Mabkthorpe  St  Peter  are  contiguous  to 
each  other,  and  the  parishes  very  small,  the  said  parish 
church  of  Mablethorpe  St  Peter  many  years  since 
demolished  by  the  violence  of  the  seas,  and  the  parish- 
ioners thereby  destitute  of  a  place  for  their  public 
worship,  and  that  the  tithes,  profits,  oblations  and  ob- 
ventions  yearly  arising  and  accruing  within  the  said 
parishes  were  of  so  small  value  that  they  were  not 
sufficient  duly  to  maintain  and  support  two  several 
ministers,  and,  if  united,  would  not  yield  more  than  a 
competent  provision  for  the  support  and  maintenance  of 
one  worthy  minister :  And  whereas,  in  your  said  peti- 
tions, you  have  earnestly  besought  us  that  we  would, 
for  the  better  service  of  the  cure  of  the  said  parishes, 
and  sufficient  and  competent  provision,  support  and 
maintenance  of  a  fit  and  worthy  minister,  by  our  epis- 
copal authority  unite,  annex  and  consolidate  the  rectory 
of  Mablethorpe  St  Peter,  with  all  its  rights,  members  and 
appurtenances,  to  and  with  the  parish  church  of  Theddle^ 
thorpe  St  Helen,  and  to  add  the  cure  of  souls  of  the 
said  parish  of  Mablethorpe  St.  Peter  to  the  said  parish  of 
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8uAEPL]KY~  other  matters  and  things^  necessary  and  requisite  to  be 

Oveneera  of    ^^°®  ^^^  performed,  so  that  the  said  church  and  rectory 

Mable.      may  be  taken,  accounted  aiid  reputed  to  be  but  one 

THORPE.  •'  ^ 

rectory,  now  and  hereafter,  that  one  minister  may  be 
presented  and  admitted  to  the  same  whenever  the  same 
shall  become  void,  as  unto  one  entire  rectory.**  The 
deed  then  purports  to  unite  and  consolidate  the  rectory 
of  MabUtlwrpe  St  Peter  with  that  of  Theddktharpe  St 
Helen,  and  to  add  and  annex  the  cure  of  souls  within 
the  said  parish  and  rectory  of  Mablethorpe  St  Peter  to 
the  parish  church  and  incumbent  of  the  parish  church 
of  Theddlethorpe  St  Helen.  This  deed  was  not  exe- 
cuted by  the  then  incumbent,  nor  any  churchwarden; 
and  the  legality  of  the  union  it  purports  to  efiect  is 
disputed ;  nor  was  it  acted  upon  in  the  institution  which 
next  followed;  inasmuch  as,  on  the  2lst  of  May  1745, 
John  Bland  was  instituted  as  rector  to  the  benefice, 
vacant  by  the  death  of  Owen,  of  Mablethorpe  St  Peter 
alone,  according  to  the  form  of  previous  institutions. 
Nevertheless,  as  before  stated,  the  three  institutions, 
succeeding  that  of  Bland,  down  to  that  of  the  present 
incumbent,  are  to  the  benefice  of  Theddlethorpe  St 
Helen  with  Mablethorpe  St  Peter;  and  the  tithes  of 
Mablethorpe  St  Peter  have  been  enjoyed  by  such  in- 
cumbents so  instituted,  as  they  had  always  previously 
been  by  the  rector  of  Mablethorpe  St  Peter.  In  these 
books  of  institutions,  both  Mabl^horpe  St  Peter  and 
Mablethorpe  St  Mary,  respectively,  are  firequently 
described  as  parishes,  and  fi'equently  as  Mablethorpe 
St  Mary,  or  St  Peter,  omitting  the  word  parish.  The 
inhabitants  of  the  alleged  parish  of  Mablethorpe  St 
Peter,  so  far  as  evidence  exists,  have  not  contributed 
towards  the  repair  of  the  church  situate  in  the  alleged 
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parish  of  Mablethorpe  St  Mary:   but  the  church  rate        is5f. 
that  has  occasionally  been  made  for  the  repair  of  such      sharpuey 

church   has   been   assessed   on    the   occupiers  of  land  q^^j^^^q^ 
wholly  situated  in  the  St  Mary\  part  of  the  parish,       Mablb- 

THORPE* 

and  on  such  occupiers  alone.  The  tithes  of  the  rectory 
of  Mablethorpe  St  Peter  have  been  separately  com- 
muted under  the  Tithe  Commutation  Act,  and  are  paid 
to  the  rector  of  Theddktharpe  St  Helen  with  Mable- 
thorpe St  Peter.  The  tithes  of  Mablethorpe  St  Mary 
have  also  in  like  manner  been  commuted,  and  are  paid 
to  the  rector  of  Mablethorpe  St  Mary  loith  Staine. 
There  are  no  parochial  registers  existing  of  earlier  date 
than  the  year  1650;  the  oldest  which  is  deposited  in 
the  church  of  St  Mary,  being  entitled  "  A  register  of 
all  the  christenings,  marriages  and  burials  within  the 
parishes  of  Mablethorpe  St  Mary  and  St  Peter  from 
the  26th  of  March  1650."  The  modern  register  now  in 
use  is  headed  '^  Mabletliarpe  St  Mary  and  St,  Peter j  in 
the  diocese  of  Lincoln,  1810."  The  entries  in  these 
registers  frequently  make  a  distinction  between  the  two 
places,  and  describe  the  parties  as  of  the  parish  of 
Mablethorpe  St.  Mary,  or  of  the  parish  of  Mablethorpe 
St  Peter  with  Theddktharpe  St  Helen,  as  the  case  may 
be.  Two  churchwardens  were,  from  1601  down  to 
1712,  appointed  for  Mablethorpe  St.  Mary,  but  one 
only  for  Mablethorpe  St.  Peter.  Since  1712,  only  one 
has  been  appointed  for  St  Mary,  and,  since  1834, 
none  for  St  Peter,  The  question  for  the  opinion  of 
the  Court  is:  "  Whether,  upon  the  grounds  above 
mentioned,  Mablethorpe  St.  Mary  and  Mablethorpe 
St  Peter  ought  by  law  to  appoint  separate  overseers, 
maintain  and  manage  their  own  poor  separately,  and 
have  separate  rates  and  assessments  levied  on  them  for 
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that  purpose.  It  is  agreed  by  the  parties  that  the  Court 
shall  have  all  the  power  to  draw  inferences  and  concUi- 
sions  from  the  facts  above  stated,  which  a  jury,  upon  the 
trial  of  a  civil  action,  would  have,  ff  the  Court  should 
be  of  opinion  that  these  places  ought  by  law  to  appoint 
separate  overseers,  and  muntain  their  poor  separately, 
then  this  rate  to  be  quashed.  If  the  Court  should  be 
of  a  contrary  opinion,  the  rate  to  be  confirmed. 


Pashley,  in  support  of  the  rate.  The  law  upon  this 
subject  was  considered  in  Regina  v.  Clayton  (a).  The 
conclusion  there  is  that,  where  the  ecclesiastical  separation 
is  complete,  the  two  dbtricts  may  be  separate  parishes, 
but  not  that  they  necessarily  must  be.  It  is  not  material 
in  the  present  case,  whether  the  two  districts  in  this  case 
really  have  been  from  time  immemorial  one  parish,  or  two; 
for  if  they  were  de  facto  one  reputed  parish  at  the  time 
Stat  43  EKz.  c.  2.  passed  it  is  enough.  In  DaJimCs  Justice 
of  the  Peace,  p.  165.  ch.  73  (ed.  1742),  it  is  said:  "If 
there  be  an  ancient  parish,  and  an  ancient  village  within 
that  parish ;  which  village  had  an  ancient  church,  and 
those  within  that  village  have  had  parochial  rights,  are 
chosen  churchwardens  and  overseers  of  the  poor,  and 
have  been  separately  taxed  ever  since  43  EUz.  2.  for 
the  relief  of  the  poor  within  that  village ;  this  is  a  parish 
within  43  Eliz,  2.  and  taxes  may  be  made  and  levied 
within  themselves.  And  all  this  was  resolved  in  a  cause 
between  HiUon  and  Pawle,  upon  a  special  verdict  between 
the  parish  of  IRnkky  in  the  county  of  Leicester,  and  the 
village  of  Stohe-Goldingham  within  that  parish.  Cro. 
Car.  92.  And  the  like  was  also  resolved  TVin.  10  Car.  1. 
between  Nichols  and   Walker,  between  the  parish  of 

(a)  13  Q.  ^.  354. 
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Hatfield  and  the  village  of  Tatridge^  1  Jonen^  35fi.,  and        ]854. 
Cro.  Car.  394.**     And  the  cases  to  which  he  refers,     Sharplky 

nUton  V.  Pawk  (a)  and  Nichols  ▼.  Rafter  (6),  fully  bear  q^^^^  ^f 
out  his  statement  It  is  true  that  these  were  cases  where       Mable. 

THOBPB. 

the  reputed  parish  was  a  smaller  part  of  the  true  one, 
whilst  here,  according  to  the  appellant's  case,  the  reputed 
parish  consists  of  two  true  ones;  but  that  makes  no 
difference  in  principle.  There  is,  however,  very  strong 
evidence  that  Mablethorpe  really  was  from  time  imme- 
morial one  parish,  with  two  churches  in  it.  It  is 
probable,  though  only  a  conjecture,  that  the  origin  of 
the  two  churches  was  that  one  was  the  chapel  belonging 
to  the  nunnery ;  but,  however  this  may  be,  the  entry  in 
the  Nonarum  Inquisitiones  shews  that  at  that  time  the 
parish  was  treated  as  one  parish,  with  two  churches, 
and  that  the  inquest  was  chosen  from  the  parish  at 
large. 

Boden,  contrft.  The  inference  from  the  evidence  is, 
that  the  two  rectories  were  always  separate  parishes. 
The  mere  fact  that  they  are  rectories  goes  far  to  shew  it 
There  is  no  legal  method  by  which  two  parishes  can 
unite.  [LoTdCampbellCJ.  But  suppose  that  two  distinct 
parishes  had,  within  legal  memory,  come  to  be  treated 
as  one,  and  continued  to  be  so  treated  and  reputed 
down  to  the  time  of  43  J?2ur.,  and  had  ever  since  been 
treated  as  one  under  the  poor  law.  How  would  the 
law  be  then?]  Mere  user  cannot  unite  them.  The 
cases  cited  are  cases  where  a  vill  had  become  a  parish 
by  repute ;  there  is  no  case  in  which  two  parishes  have 
been  held  to  be  united.     But  there  is  no  evidence  that^ 

(a)   Cro.  Car,  92. 

{b)  Cro.  Car.  394  }   S.  C.  \  {  W.)  Jonu,  355. 
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1854.       in  fact,  these  parishes  were  reputed  one  in  the  time  of 
Sharpley"  Qneen  Elizabeth. 


V. 

Overseers  of 


fnoK^v  Pashley  was  heard  in  reply. 


THORPK, 


Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rate 
must  be  confirmed.  I  can  see  no  sufficient  legal  ground 
for  disturbing  a  usage  which  has  prevailed  so  long.  The 
evidence  as  to  the  ancient  state  of  the  parish  is  ambi- 
guous, as,  though  there  is  evidence  that  they  were  two 
parishes,  there  is  also  evidence  that  there  was  from  time 
immemorial  one  parbh  with  two  churches;  the  docu- 
ments, from  which  it  appears  that  the  churches  were 
rated  together,  and  Mablethorpe  described  as  one  parish, 
are  strong  evidence  that  way.  But  I  think  it  enough  if 
at  the  time  when  stat  43  Eliz,  c.  2.  came  into  operation 
they  were  reputed  to  be  one  parish.  If  they  then  acted 
as  one  parish,  and  have  continued  to  act  as  such,  the 
practice  cannot  be  disturbed ;  for  stat  43  Eliz.  c,  2.  in- 
tended to  cast  the  obligation  of  maintaining  their  poor 
on  those  districts  then  considered  to  be  parishes,  without 
throwing  upon  the  inhabitants  the  necessity  of  antiqua- 
rian research  to  ascertain  whether  those  districts  really 
from  time  immemorial  were  parishes  or  not  That  b, 
I  think,  the  result  of  the  early  authorities:  and  I  concur 
in  them  as  it  is  a  reasonable  constniction  of  the  Act 
Then,  as  a  matter  of  fact,  I  have  not  the  least  doubt 
that  these  two  districts  were  treated  in  the  time  of 
Elizabeth  as  one  parish.  We  find  one  poor  rate,  one 
set  of  overseers,  in  short,  for  all  temporal  purpose^  one 
parish,  as  far  back  as  modem  evidence  goes.  Now, 
though  we  cannot  call  from  his  grave  some  one  to  tell 
us  what  was  the  practice  in  the  time  of  Elizabeth^  is  not 
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the  uniform  practice  as  far  as  it  can  be  traced  evidence 
that  it  was  the  same  then  ?  I  think  so ;  and  therefore  I 
think  there  should  still  be  one  rate. 

Erle  J.  I  also  come  to  the  same  conclusion.  I 
infer  that  the  facts  are  such  that  this  rate  should  be 
supported.  I  do  not  find  any  clear  evidence  to  convince 
me  that  there  ever  were  two  parishes.  The  two  are 
spoken  of  as  separate  in  early  records ;  but,  in  very  early 
times,  so  early  that  parishes  were  still  almost  in  the 
course  of  formation,  we  find  Mabktharpe  spoken  of  as 
one  parish  with  two  churches.  And,  whatever  might 
be  their  state  as  to  ecclesiastical  matters,  this  is  a  ques- 
tion as  to  civil  rights;  and  as  far  back  as  living  memory 
goes  these  rectories  have  for  civil  purposes  been  treated 
as  one  parish :  and  I  see  no  reason  to  think  that  they  are 
not  one. 


1854. 
Sharplky 

V. 

Oreneer«  of 
Mable- 

THORPS 


Crompton  J.  I  am  of  the  same  opinion,  that  this  is 
one  parish  for  the  pur()08es  of  stat.  43  Eliz.  c.  2.  After 
the  long  usage,  and  considering  the  other  evidence, 
more  particularly  the  fact  that  the  highways  have  been 
kept  up  as  if  the  parish  was  one,  and  the  old  entry  in 
the  Nonarum  Inqtasitiones,  I  should,  notwithstanding  the 
other  evidence,  draw  the  conclusion  of  fact  that  this  was 
from  time  immemorial  one  parish,  if  that  finding  were 
necessary  to  support  the  usage.  But  I  incline  to  think 
it  enough  if  it  was  so  reputed  at  the  time  of  the  passing 
of  Stat.  43  Eliz.  c.  2.  The  decisions  so  soon  after  the 
btutute  are  weighty  authorities  on  its  own  construction. 
Even  if  I  thought  them  wrong,  I  should  not  break  in 
upon  that  wholesome  rule  by  which  the  contemporaneous 
construction  of  a  statute  has  great  weight.    And,  though 
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it  is  trae  that,  in  the  cases  referred  to,  the  reputed  parish 
was  part  only  of  a  real  parish,  I  can  see  no  difference  in 
principle  between  a  reputed  parish  consbting  of  more 
than  a  real  parish,  aqd  a  reputed  parish  consisting  of 
less  than  the  real  parish.  I  wish  to  speak  with  diffidence 
on  a  part  of  the  law  with  which  I  am  not  &miliar,  and 
rather  rest  on  the  inference  of  fact  which  I  am  prepared 
to  draw,  that  this  always  was  one  parish. 


(No  fourth  Judge  was  present) 


Rate  affirmed. 


Friday^ 
June  Itb. 


Fkedertck  Stanley  Carpenter  against  Duns- 
mure  and  Robins,  Executors  of  Digby 
Thomas  Carpenter. 


Af.,  being 
soiled  in  fee, 
devised  to  her 
daughter  E., 
to  hold  to  E., 
"  her  heirs, 
executors,  ad- 
ministrators 
and  assigns. 


A  SUMMONS  having  been  issued,  at  the  suit  of  the 
plaintiff,  against  the  defendant,  by  consent  of 
parties,  and  by  the  order  of  Erk  J.,  a  case  was  stated 
for  the  opinion  of  this  Court,  under  The  Common  Law 
Procedure  Act,  1852  (16  &  16  Vkt  c.  76.  *.  46.) : 
the  MLtura™^  which  casc,  SO  far  as  is  material  to  the  present  decision, 
was  as  follows. 

Dame  Margaret  Stanley^  widow,  was,  at  the  date  and 


lives  of"  E,, 
£.'s  husband, 
and  their 
daughter,  and 

of  the  survivor;  execution  of  the  second  codicil  to  her  will,  hereinafter 

and,  in  case 
the  three 

**  should  all  depart  this  life  before  the  expiration  of  thirty  one  years,  to  be  computed  from 
the  day  of  my  decease,  then  to  hold**  "  unto  the  executors,  administrators  and  assign**  of 
E.,  "  for  and  during  the  said  term  of  thirty  one  years,  to  be  computed  from  the  day  of  my 
decease.**  **  And  I  do  hereby  give,  devise  and  beoueath  the  reversion  of  the  aforesaid 
messuages'*  &c,  »•  to  my  grandson"  IT.  0.  S.,  second  son  of  J.  T.  S.,  "  and  to  the  heirs 
male  of  the  Eaid'*  If.  O.  S.,  remainder  to  the  third,  fourth  Ac.  sons  of  J.  71  5.  successively 
in  tail  male,  and,  in  default  of  bucb  issue,  to  the  eldest  son  of  J.  T.  S.  in  fee. 

Held  that,  E,  having  died  before  the  other  two  lives  expired,  her  heir  took  the  land,  as 
special  occupant 


XVn.  VICTORIA.  919 

set  out,  and  thenceforth  continued  and  was  at  the  time       1864. 
of  her  death,  seised  to  her  and  her  heirs  for  an  estate    cabpente* 
of  inheritance  in  fee  simple  of  and  in  certain  messuages,    D^^JJig^j, 
lands  and  hereditaments,  situated  in  the  parish  of  Hohf- 
head  in  the  count;  of  Anglesey.     She  duly  made  and 
published  her  last  will  and  testament  in  writing,  and  the 
several  codicils  thereto  hereinafter  mentioned.      The 
will  and  codicils  were  respectively  executed  and  attested 
in  such  manner  as  required  by  law  for  passing  freehold 
estates  by  devise. 

The  will  was  dated  12th  Atiguet  1812.  The  first 
codicil  was  dated  27  th  June  1815.  But  neither  the 
will  nor  the  first  codicil  relate  to  the  dispute  between 
the  plaintiff  and  the  defendants. 

The  second  codicil  was  dated  8th  September  1815, 
and  was  as  follows. 

'*  This  is  a  second  codicil  to  my  will ;  which  will 
bears  date  the  12th  day  of  August  1812.  I  give,  devise 
and  bequeath  to  my  daughter  Emma  Carpenter  all  that 
messuage  or  tenement,  with  the  appurtenances,"  &c., 
'*  situate"  &c.,  **  these  said  premises  &c.  &c.  I  do  hereby 
give,  devise  and  bequeath  to  my  said  daughter  Emma 
Carpenter;  to  hold  to  her,  her  heirs,  executors,  adminis- 
trators and  assigns,  for  and  during  the  term  of  the 
natural  lives  of  herself,  the  said  Emma  Carpenter,  Digby 
Thomas  Carpenter  Esquire,  her  husband,  and  Margaret 
Anne  Carpenter,  their  daughter,  and  the  natural  lives 
and  life  of  the  survivors  and  survivor  of  them.  And,  in 
case  the  sud  Emma  Carpenter,  Digby  Thomas  Carpenter 
and  Margaret  Anne  Carpenter  should  all  depart  this  life 
before  the  expiration  of  thirty  one  years,  to  be  computed 
from  the  day  of  my  decease,  then  to  hold  the  said 
messuage   or    tenement,"    &c.    ^^  unto    the    executors. 


_j 
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1854.       administratore  and  assigns  of  the  said  Emma  Carpenter^ 
CxRPKNTr- R    ^^^  ^"^  durfog  tfac  sBid  term  of  thirty  one  years,  to  be 
DuNsjirrRE     computed  from  the   day  of  my  decease."     Other  land 
was  devised  with  precisely  the  same  limitations.     "  And 
I  do  hereby  give,  devise  and  bequeath  the  reversion  of 
the  aforesaid   messuages  or   tenements,"  &c.,  '^to  my 
grandson  WiUiam  Owen  Stanley^  the  second  son  of  my 
son  Sir  John  Thomas  Stanleyj  Baronet,  and  to  the  heirs 
male  of  the  said  W.  O.  Stanley^  lawfully  issuing ;  and, 
in  default  or  failure  of  such  issue,  to  the  use  of  the  thirds 
fourth,  fifth,  sixth  and  all  and  every  other  son  and  sons 
of  the  said  Sir  J.  T,  Stanley^  lawfully  begotten,  severally 
and  successively  in  remainder,  one  after  another,  as  they 
and  every  of  them   shall   be  in  seniority  of  age  and 
priority  of  birth,  and  of  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  sou 
and  sons,  lawfully  issuing,  the  eldest  of  such  sons,  and 
the  heirs  male  of  his  body,  lawfully  issuing,  being  always 
to  be  preferred  and  to  take  before  the  younger  of  such 
sons,  and  the  heirs  male  of  his  or  their  body  or  bodies 
issuing ;  and,  in  default  of  such  issue,  to  the  use  of  my 
grandson  Edward  John  Stanley^  eldest  son  of  my  said 
son  Sir  J.  T,  Stanley^  and  the  heirs  and  assigns  of  the 
said  E,  J.  Stanley  for  ever." 

The  third  codicil  was  dated  8th  September  1815,  but 
does  not  relate  to  the  dispute  between  plaintiiF  and 
defendants. 

The  testatrix  died  some  time  in  the  year  1816, 
without  having  altered  or  revoked  her  will  and  codicils : 
and  the  same  were  duly  proved  on  6th  July  1816,  in 
the  Prerogative  Court  of  the  Archbishop  of  Canterbury^ 
by  Sir  •/.  T,  Stanley,  Baronet,  ht»r  son  and  sole 
executor. 
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At  the  time  of  the  death  of  the  testatrix,  the  said        1854. 
Emma  Carpenter^  her  husband  the  said  Digby   Tliomas    carpenter 
Carpenter^  and  their  daughter  the  said  Margaret  Anne    Dy^gMURE. 
Carpenter^   were    all    living.      And    the    said    Emma 
Carpenter^  or  the  said  Dighy  Thomas  Carpenter  in  her 
right,  from  that  period   received  the   rents  and  profits 
arising  from  the  messuages,  lands  and   hereditaments 
devised  by  the  said  second  codicil,  until  her  death,  which 
happened  in  August  1842,  Digby  Thomas  Carpenter  and 
M.  A.  Carpenter  being  then  alive. 

Emma  Carpenter  made  no  disposition,  by  will  or 
codicil,  of  the  messuages,  lands  or  hereditaments  devised 
by  the  said  second  codicil  of  the  said  Dame  Margaret 
Stanley.  The  case  stated  that  she  executed  by  will  a 
power  of  appointment,  given  by  her  marriage  settlement, 
over  certain  funds,  but  appointed  no  executor ;  and,  her 
husband  renouncing,  letters  of  administration  cum 
testamento  annexo,  so  far  only  as  concerned  the  funds 
which  she  could  dispose  of  by  her  marriage  settlement, 
were,  on  4th  June  1851,  granted  to  her  son,  a  principal 
legatee  under  her  will. 

From  and  after  the  death  of  Emma  Carpenter^  her 
husband,  the  said  Dyby  Thomas  Carpenter^  received 
the  rents  and  profits  arising  from  the  messuages  &c. 
devised  by  the  second  codicil  until  his  death,  which 
happened  in  the  month  of  September  1853,  his  daughter 
the  said  Margaret  Anne  Carpenter  being  then  and  still 
alive. 

The  case  stated  that  Digby  Thomas  Carpenter^  on 
20th  June  1853,  by  will  duly  executed  and  attested, 
devised  and  bequeathed  all  the  estate  and  interest  to 
which  at  the  time  of  his  decease  he  might  be  entitled  of 
and  in  the  messuages,  &c.,  which  were  the  subjects  of 
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1854.  ^^  devise  in  the  said  second  codicil,  to  and  to  the  use 
Cabpentkr  ^^  ^^^  plainUff  in  fee,  and  appointed  the  defendants  his 
DuNsiiiaE.     e^cutors. 

The  plaintiflP  takes  no  other  interest  under  his  Other's 
vriH:  and  the  same  was  duly  proved,  on  20th  October 
1853,  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury^  by  the  defendants. 

The  plaintiff  is  the  only  son  and  heir  at  law  of  his 
mother,  the  said  Emma  Carpenter. 

The  questions  for  the  opinion  of  the  Court  are : 

First :  What  estate  or  interest  (if  any)  passed  to  the 
plaintiff  under  the  second  codicil  to  the  will  of  the  said 
Dame  Margaret  Staiiky^  upon  the  death  of  his  mother 
the  said  Emma  Carpenter. 

Second:  What  estate  or  interest  (if  any)  passed  to 
the  plaintiff  under  the  will  of  his  father,  the  said  Digby 
Thomas  Carpenter^  of  and  in  the  messuages,  lands  and 
hereditaments  devised  by  the  second  codicil  of  the  said 
Dame  Margaret  Stanley  (a). 

The  plaintiff  and  defendants  agree  that  such  judgment 
shall  be  entered  for  or  against  the  plaintiff,  or  for  or 
against  the  defendants,  immediately  after  the  decision 
of  thb  case,  as  the  Court  may  think  fit :  and  that  judg- 
ment shall  be  entered  accordingly,  and,  if  the  pkuntiff 
succeeds,  for  such  sum  as  the  plaintiff  and  defendants 
shall  mutually  agree  upon. 

L.  H.  Bayley,  for  the  plaintiff.  The  plaintiff  is  en- 
titled to  the  land  as  special  occupant.  The  codicil  is 
very  inartificially  framed:  and  the  Court  must  give 
effect  to  it  so  far  as  legal  rules  admit.    If  the  words 

(o)  Tiiia  question  was  not  diitcussed. 
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''executors,  administrators  and  assigns'*  did  not  occur,       1854. 
the  devise  would  be  to  Emma  Carpenter^  to  hold  to  her    CAftPSMTEa' 
and  her  heire  for  three  lives  and  the  life  of  the  survivor.    0^,^^^. 
The  effect  of  a  conveyance  with  such  a  limitation  is 
discussed  by  Vaughan  C.  J.  in  HoUen  v.  Smanbrooke{a) ; 
and  he  there  considers  that  the  heir  takes,  not  as  a  special 
occupant,  but  by  descent  as  heir  of  a  descendible  free- 
hold ;  and  Vaughan  refers  to  Bracton,  lib.  il  c  9.  fol.  26  b, 
27  a.     This  form  of  gift  was,  it  thus  appears,  known 
very  early.    The  modem  view  is  that  the  heir  takes  as 
special  occupant;   but  in  either  view  the  heir  takes; 
LitL  sect.  739.;  Cam.  Dig.  Estates  (F  1.);  Doe  dem. 
Blake  V.  Luzton  {h\  Doe  dem.  Jeff  v.  Robmson  (c),  Doe 
dem.  Lewis  v.  Lewis  (d).     [Fortescue,  for  the  defendants, 
admitted   this.]     The  question  then  arises  upon   the 
addition  of  the  words  "executors,  administrators  and 
assigns."    These  appear  to  have   been  added  from  a 
superfluous  caution,  and  must  be  disregarded.     If  a 
man  covenant  for  himself,  his  heirs,  executors  and  ad- 
ministrators, the  words  "  executors  and  administrators" 
are  inoperative,  since  the  personal  representatives  are 
liable  upon  a  covenant  without  being  named :  and  the 
case  b  not  like  that  of  words  which,  when  joined  to 
preceding  words,  affect  and  qualify  the  latter,  as  is  the 
case  when  "of  his  body"  is  added  to  "heirs,"    The 
effect  which  it  is  sought,  on  the  other  side,  to  attach  to 
the  words  can  be  given  only  by  striking  out  the  word 
"  heirs"  altogether :   if  that  could  be  done,  the  land 
would  no  doubt  go  to  the  executors,  who  would  hold  as 
trustees  for  the  next  of  kin.      An  aigument  will  be 
suggested  from  the  limitation  over.     In  the  event  of  the 

(«)   Vaughan,  187.  201.  (6)  6  7.  R.  289.  292. 

{c)  ^  B.  ^C.  296.  (d)  »  Af.  ^  ir.  662. 
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1854.  expiration  of  the  lives  within  thirty  one  years  after  the 
Cabpenter  decease  of  the  devisor,  the  land  is  given,  for  the  residue 
D0N8MURE.  ^^  ^^®  thirty  one  years,  to  the  executors,  administrators 
and  assigns  of  Emma  Carpenter.  The  thirty  one  years 
have  expired  before  the  lives,  so  that  the  limitation  has 
not  taken  effect:  but  an  inference  will  be  suggested 
from  its  language.  The  word  "heirs"  does  not  occur 
there :  but  no  inference  can  be  drawn  from  its  omission, 
tending  to  shew  that  the  word  ''heirs"  in  the  preceding 
clause  must  be  neglected  or  qualified ;  for,  if  the  word 
were  inserted  in  the  later  clause,  the  limitation  for  years 
to  the  heir  would  give  him  no  estate;  the  executor 
would  still  take ;  Litt.  sect.  740.  The  difference  in  the 
wording  of  the  two  clauses  does,  however,  shew  that  the 
word  ''heirs"  was  designedly  introduced  in  the  first. 
But  the  later  clauses  are  very  loosely  worded.  It  may 
be  observed  that  the  limitation  could  take  effect  only  as 
an  executory  bequest;  and  then  it  is  void  because  it  may 
be  postponed  to  a  time  more  remote  than  the  expiration 
of  lives  in  being  at  the  time  of  the  devisor's  death  and 
twenty  one  years  after,  as,  for  instance,  if  all  the  lives 
expired  within  a  year  of  the  devisor's  death.  The  rule 
is  laid  down  in  Cadell  v.  Palmer  {a).  So  also  the  re- 
mainder over,  called  "  reversion,"  is  void.  In  the  first 
place,  treating  it  as  a  contingent  remainder,  or  series  of 
contingent  remainders,  it  is  void  for  want  of  a  freehold 
to  support  it;  Feamis  Cont  R.  281.  But,  further,  it 
b  properly  an  executory  devise,  as  limited  after  an  exe- 
cutory devise;  Feames  Cont  K  503.;  and  therefore 
fails  for  remoteness,  like  the  preceding  one.  But,  inde- 
pendently of  these  objections,  no  inference  from  the 

(a)  1  CL8f  F.  372. 
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later  clauses  can  safely  be  drawn  afiecling  the  express  1854. 
language  of  the  first  clause.  The  general  principle  is  Cahpenter 
laid  down  in  2  Jarman  on  Wills,  742. :  "  That  an  express  D„NgMrRB, 
and  positive  devise  cannot  be  controuled  by  the  reason 
assigned,  or  by  subsequent  ambiguous  words,  or  by 
inference  and  argument  from  other  parts  of  the  will." 
This  is  borne  out  by  the  language  of  Lord  Brougham  C. 
in  Thomhill  v.  Hall  (a)  and  the  judgment  in  fFilUams 
V.  Evans  (&).  In  Atkinson  v.  Baker  (c)  the  limitations 
were  like  the  present;  and  it  was  held  that  the  heir 
took  as  special  occupant.  That  was,  indeed,  the  case 
of  a  deed  ;  but  the  argument  as  to  change  of  purpose  is 
the  same.  It  is  impossible  to  suppose  that  the  devisor 
changed  her  mind  after  writing  the  word  "  heirs"  and 
before  she  wrote  the  word  "executors,"  the  two  occurring 
in  one  sentence. 

Fortescucj  contr^.  It  is  true  that  the  codicil  is  very 
inartificially  framed:  all  that  can  be  done  is  to  ascertain, 
as  far  as  possible,  the  devisor's  intention.  If  the  devise 
had  stopped  at  the  word  "heirs,"  the  plaintiff  would 
have  been  entitled :  and,  if  this  had  been  a  deed,  then, 
according  to  Atkinson  v.  Baker  (c),  the  addition  of  the 
words  "  executors,  administrators  and  assigns"  would 
not  have  destroyed  his  title.  But  this  is  a  will,  and 
must  be  interpreted  so  as  to  give  effect  to  all  the 
intentions  of  the  devisor,  so  far  as  they  are  consistent, 
and,  when  they  are  not  so,  to  her  last  intentions. 
The  limitations  over  create  contingent  remainders,  and 
are   not  executory  bequests.     If  they  were  executory 


(a)  2  CI.  ^  F.  22.  36.  (6)  \  E.  ^  B.  727. 

(c)  4  T.  «.  229. 
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1854.       bequests,  they  would  be  void,  which,  of  course,  was  not 
Carpbnteb    ^®  intention  of  the  devisor.     And  they  do  not  operate 
DaNSMVRB.    "^  defeasance  of  prior  estates,  but  take  efiect  on  the 
expiration  of  these.     1£  there  had  been  a  forfeiture  of 
the  life  estate,  the  subsequent  limitations  would  have 
failed.  As  to  the  intention  of  the  devisor:  her  daughter, 
Emma  Carpenter,  is  the  first  object  of  her  bounty ;  and 
this  daughter  is  named  as  the  first  life.    The  second  life 
is  that  of  the  daughter's  husband,  the  person  who,  in 
default  of  a  will,  would  take  in  right  of  his  wife.    The 
third  life  is  Margaret  Emma  Carpeniery  the  daughter  of 
Emma  Carpenter;  from  which  it  may  fairly  be  inferred 
that  the  devisor  looked  upon  her,  rather  than  upon  the 
son  oi Emma  Carpenter ,  the  now  plaintifi^,  as  interested; 
if  she  had  meant  the  son  to  take,  he  would  have  been 
named  as  one  of  the  lives ;  his  life  was  a  better  one 
than  that  of  Emma  Carpenter  or  her  husband.     Again, 
if  Emma  Carpenter  had  survived  the  other  two  lives, 
she  would  have  been  tenant  for  life ;  she  could  not  hold 
to  herself  and  heirs  for  her  own  life ;  if  she  had  then 
died  within  the  thirty  one  years,  the  land  must  have 
gone  to  her  executors.     An  executor  may  be  a  special 
occupant  as  well  as  an  heir  may :  there  is  no  presump- 
tion in  law  in  favour  of  one  rather  than  the  other.    Why 
should  the  earlier  words  have  preference  over  the  later? 
[Lord  Campbell  C.  J.    If  you  find  a  limitation  in  a  deed 
at  variance  with  an  earlier  limitation,  you  give  effect  to 
the  earlier  one:  if  this  occurs  in  the  case  of  a  will,  you 
give  effect  to  the  later  one,  assuming  this  to  shew  the 
last  intention  of  the  devisor.     But  that  applies  only  to 
distinct  clauses :  here  there  is  a  single  clause,  and  the 
question  is,  What  did  the  devisor  mean  by  the  words 
there  used  ?]     '*  Heirs"  is  probably  used  in  the  popular 
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aense*  as  desigDating  successors.     LittUtony  in  sect.  740,        1954. 

appears  to  treat  the  word  "  heirs"  as  equivalent,  in  the    cabpbmtkk" 

particular  instance,  to  personal  representatives.     The  ▼• 

devise  over,  in  the  event  of  the  three  lives  expiring 

within  the  thirty  one  years,  is  expressed  to  be,  not  of 

the  residue  of  the  term  of  thirty  one  years,  but  of  that 

term  itself:  and  it  seems  to  follow  that  the  whole  interest 

was  thus  looked  upon  as  a  chattel  interest.     Had  the 

heir  of  Emma  been  an  object  of  the  devisor^s  bounty, 

he,  or  his  executors,  and  not  those  otJEmmOf  would  have 

been  made  to  take  the  term. 

L.  JH.  Bayley^  in  reply.  It  is  not  of  much  conse- 
quence, whether  the  limitations  over  be  construed  as 
executory  devises  or  as  contingent  remainders.  The 
estate  is  limited  absolutely  for  the  thirty  one  years:  after 
that,  it  devolves  in  different  courses  according  to  two 
states  of  things. 

Lord  Campbell  C.  J.  We  are  called  upon  to  explain 
a  very  inartificial  clause,  such  as  we  are  not  likely  to 
meet  with  again.  The  question  is.  Whether,  the  land 
being  given  to  Emma  and  her  heirs  piu*  auter  vie,  her 
heir  is  not  entitled  to  take  as  special  occupant.  He 
certainly  is  so  entitled,  unless  you  can  strike  out  the 
word  ^^  heirs:"  it  must  go  to  him,  if  you  give  effect  to 
the  word.  Had  we  found  any  subsequent  clause  incon- 
sistent with  this  view,  we  might  take  a  liberty  with  the 
word,  and  mould  it,  which  has  sometimes  been  done 
rather  freely,  but  which,  I  think,  should  be  done 
abstinently.  But  I  do  not  think  that  Mr.  Fortescue 
has  pointed  out  any  such  inconsistency.     If  this  were  a 
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1854.  deed,  Atkinson  v.  Baker  (a)  would  be  decisive  in  favour 
CARPENTKa  ^^  ^^®  plaintiff:  and,  so  far  as  the  present  question  is 
DuNSMURE.  concerned,  I  see  no  difference  between  a  deed  and  a 
will.  In  the  case  of  separate  clauses,  which  are  incon* 
sistent,  you  give  the  preference  to  the  earlier  clause  in 
a  deed  and  to  the  later  in  a  will :  but  here  the  question 
does  not  arise  upon  separate  clauses,  but  upon  a  single 
clause,  which  must  have  a  single  meaning ;  and  the  only 
question  is.  What  that  single  meaning  is.  I  think  the 
meaning  was  that  the  heir  should  take. 

Erle  J.  I  am  of  the  same  opinion,  on  the  ground 
that  we  are  to  construe  a  will  according  to  the  words 
which  we  find  in  it.  The  land  is  given  to  Emma  Car- 
penter and  her  heirs  for  three  lives.  Is  her  heir  to  take, 
if  she  dies  before  the  expiration  of  the  three  lives?  He 
must  do  so,  unless  the  word  is  to  be  struck  out.  It  is 
supposed  that  this  will  defeat  some  other  limitations. 
It  does  not  appear  to  me  that  Mr.  Fortescue  has  shewn 
that  it  will  do  so.  But,  if  we  had  conflicting  limitations, 
still,  there  being  one  which  is  clear,  we  must  have 
adhered  to  it  unless  the  limitations  supposed  to  conflict 
with  it  were  equally  clear.  Now  the  intention  to  give 
to  the  heir  is  here,  at  least,  more  clear  than  an  inten- 
tion to  give  to  the  executors;  for,  when  we  look  at 
the  limitation  which  follows  the  first,  we  find  that 
**  executors'*  are  mentioned  but  "  heirs"  left  out ;  so 
that  it  is  manifest  that  the  devisor,  in  using  the  word 
*'  heirs,'*  selected  it  as  clearly  designating  something 
distinct  from  "  executors." 

(a)  4  T,  n.  229. 


DUNSMURB. 
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Crompton  J.  I  am  quite  of  the  same  opinion.  We  1854. 
cannot  reject  words  which  are  inserted  expressly.  The  caifkhter 
devisor  gives  an  estate  which  is  partly  freehold,  and 
then  goes  on  to  give  other  estates.  It  is  said  that  other 
limitations  shew  that  she  meant  to  give  this  latter  to  the 
executors.  But  there  is  much  force  in  the  observation 
that  she  must  mean  '*  heirs,"  when  she  uses  that  word, 
inasmuch  as  she  afterwards  omits  it  when  she  is  giving 
an  interest  to  executors.  And  it  may  be  further  observed 
that,  when  she  comes  to  create  a  freehold  estate  again, 
she  again  uses  the  word  '*  heirs."  We  therefore  cannot 
reject  that  word ;  and,  if  we  do  not,  the  rest  follows. 

(No  fourth  Judge  was  present.) 

Judgment  for  the  plaintiff. 


Churchill  against  Siqgbrs.        *         ^^9^ 

THE  declaration  allied  that  plaintiff,  at  the  request  Where  it  ap- 
pears  by  the 

and  for  the  accommodation  of  Mary  Ann  Helps^  declaration 
accepted  two  bills  of  exchange,  drawn  by  hef,  payable  has  recovered 
to  her  order,  for  68t  and  32£  IO5.,  respectively;  that  Sibt^Sd^^te! 
M.  A.  Helps  indorsed  them  in  blank ;  and  defendant,  gSf^^d^'w"' 

issued  a  ca.  sa. 

indorsed  to 
tatiafy  the  whole  of  sach  debt  and  costs,  and  afterwards  the  debt  itself  has  been  satisfied 
(as  where  the  judgment  is  recovered  by  the  holder  of  a  bill  of  exchange  against  the  acceptor, 
and  the  drawer,  for  whose  accommodation  the  bill  had  been  accepted,  pays  to  the  bolder 
the  amount  due  on  the  bill),  so  as  to  reduce  the  sum  remaining  due  on  the  judgment  to  a 
sum  below  202.,  and  that  afterwards  the  defendant  has  deliverad  to  the  shcri#s  bailiff  a 
warrant  indorsed  to  satisfy  the  whole  debt  and  costs,  and  has  procured  plaintiff  to  be 
irrested  to  satisfy  the  wliole,  and  there  is  an  allegation  of  malice  and  want  of  probable 
cause,  and  of  special  damaf^e,  by  means  of  the  premises,  in  the  plaintiff  being  prevented 
IVom  attending  to  his  business,  being  injured  in  his  credit,  and  incurring  expenco  in 
procuring  his  liberation  by  a  Judge's  order,  such  facts  shew  a  good  cause  of  action. 
So  held,  on  demurrer  to  the  declaration. 

VOL.    III.  3   O  E.    &   D. 
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1864.  knowing  them  to  be  accommodation  bills,  discounted 
Chobchill"  them  for  her,  and  became  the  legal  holder  thereof. 
8100U8.  "^^^  afterwards  M.  A.  Helps  intermarried  with  one 
John  Kinder  Cheese.  That  thereupon,  and  after  the 
bills  became  due,  defendant  commenced,  in  the  Court 
of  Queen's  Bench,  two  separate  actions  on  them,  one 
against  plaintiff  as  acceptor,  the  other  against  J,  K. 
Cheese  and  his  wife  by  reason  of  the  wife  having  been, 
before  marriage,  drawer  and  indorser.  That  defendant 
recovered  against  plaintiff  the  amount  of  the  two  bills, 
to  wit  lOOi  10*.,  and  48*.  for  interest,  together  with 
\2l  4«.  for  costs;  in  all,  \\6l  2s.;  and  caused  a 
ca.  sa.  to  be  issued  on  the  judgment,  directed  to  the 
sheriff  of  Middlesex,  commanding  them  to  take  plaintiff 
&c.,  to  satisfy  the  defendant  II 5L  2s.,  with  interest 
from  the  day  of  the  judgment :  which  writ  was  indorsed 
with  a  direction  to  levy  115L  2*.,  together  with  the 
said  interest;  and  defendant  delivered  the  writ  to  the 
sheriff;  who,  before  the  return,  directed  their  warrant 
to  certain  bailifls,  commanding  them  to  take  plaintiff 
&C. :  that  the  warrant  was  not  executed  during  that 
shrievalty,  and  became  of  no  force.  That,  after  the 
granting  of  the  said  warrant,  defendant  caused  to  be 
issued  in  the  action  against  J.  K.  Cheese  a  capias, 
directed  to  the  sheriff  of  Surrey,  commanding  him  to 
take  J.  K.  Cheese,  and  keep  &c.,  until  he  should 
have  given  bail,  or  made  deposit,  or  by  other  lawfiil 
means  be  discharged  from  custody :  which  writ  was 
delivered  to  the  said  sheriff  to  be  executed,  having 
been  previously  indorsed  for  bail  for  lOOi,  by  order  of 
Cramptan  J.,  the  sum  of  100/.  10*.  being  the  amount 
of  the  two  bills :  that  the  sheriff  arrested  J.  K.  Cheese, 
and  detained  him  in  custody;  and  J.  K.  Cheese,  while 


Chubchill 

V. 

S1GOER8. 
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80  in  custody,  paid  to  defendant,  "  who  then  took  and  i854. 
accepted  the  same  from  him,  the  sum  of  110/.  lOs. :  that  ~ 
is  to  say,  the  sum  of  lOOi  for  the  debt  in  the  said 
action  as  aforesaid,  and  for  which  the  said  J.  K  Cheese 
was  so  authorized  to  be  held  to  bail  as  aforesaid,  and 
the  sum  of  lOL  lOs.  for  the  costs  and  charges  in  such 
action  and  incidental  thereto.  And  thereupon  the 
whole  of  the  plaintiff's  (a)  said  causes  of  action  against 
the  said  J.  K.  Cheese^  to  wit  on  the  said  two  bills  of 
exchange,  was  then  fully  paid,  discharged  and  satis* 
fied,  as  the  defendant  did  then  acknowledge  and  admit" 
''That,  after  the  said  causes  of  action  were  so  fully 
satisfied  as  aforesaid,  and  after  the  said  warrant  on  the 
said  capias  ad  satisfaciendum  so  obtained  from  the  said*' 
sheriff  of  Middhsex  had  expired,  by  reason  of  the  then 
shrievalty  having  expired,  ''  the  defendant,  falsely,  ma- 
liciously, and  without  any  reasonable  or  probable  cause 
whatever,  caused  and  procured"  the  succeeding  sheriff 
of  Middlesex  *Ho  make  and  grant  their  certain  other 
warrant  in  writing,  under  their  hands  and  seal  of  office, 
as  such  sheriff,  upon  the  said  writ  of  capias  ad  satisfa- 
ciendum which  had  so  remaned  unexecuted  as  afore- 
said, and  which  the  now  defendant  had  so  issued  against 
the  now  plaintiff  as  aforesaid,  directed  to  certain  bailifls 
of  the  last  mentioned  sheriff,  commanding  such  bailifis 
to  take  the  now  plaintiff  and  him  safely  keep,"  &c.,  ''  to 
satisfy  the  now  defendant  the  said  sum  of  \\5L  2s. 
so  recovered  against  him  as  aforesaid ;  which  said  war- 
rant was  then  indorsed  with  a  direction  to  the  said 
bailiffs  to  levy  such  sum  of  11521  2«. :  and  thereupon 

(a)  Sic :  probably  meaning  the  plaintiff  in  Siggtrt  v.  Cheett,  defendant 
in  the  principal  case. 

3  o  2 
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1854.  the  now  defendant,  falsely  and  maliciously,  and  without 
Churchill  ^^7  reasonable  or  probable  cause  for  so  doing,  caused 
SioGKRs.  ®^^  procured  the  said  last  mentioned  warrant  to  be 
delivered  to  such  bailifis,  and,  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  caused 
and  procured  the  said  bailifis  to  arrest  and  take  the 
plaintiff  by  his  body  upon  the  said  warrant  to  satisfy  the 
defendant  the  said  sum  of  115/.  25.,  so  pretended  to 
be  then  due  to  him  as  aforesaid."  That  defendant  was 
accordingly,  on  22d  December  1852,  taken  and  impri- 
soned on  such  warrant,  ^^  and  lodged  accordingly  in  Her 
Majesty's  Debtors'  Prison  for  lAmdoti  and  Middlesex^ 
and  there  kept  and  detained  for  a  long  time,  upon  and 
by  virtue  of  such  last  mentioned  warrant,  to  wit  four 
weeks,  until  the  plaintiff  could  procure  his  dischaige 
from  such  custody  by  applying  to  Sir  Charles  Cframpton, 
Knight,  one  of  the  Judges  of  the  said  Court,  who  then 
made  an  order  that  the  plaintiff  should  be  discharged 
out  of  such  custody."  "That,  at  the  time  when  the 
defendant  so,  maliciously*  and  without  any  reasonable 
cause,  caused  him  to  be  imprisoned  as  aforesaid  upon 
the  said  capias  ad  satisfaciendum,  the  judgment  upon 
which  such  writ  was  founded  was  a  judgment  obtained 
in  Her  Majesty's  Court  of  Queen's  Bench  as  aforesaid 
upon  a  debt  amounting,  to  wit,  to  the  aggregate  of  the 
said  two  bills  of  exchange  as  aforesaid ;  and  that  such 
debt  was  the  only  sum  recovered  in  such  action,  ezclu- 
sive  of  the  costs  recovered  by  such  judgment :  and  that, 
at  the  time  of  such  arrest  and  imprisonment  of  the 
plaintiff  as  aforesaid,  such  debt  did  not  exceed  the  sum 
of  2OL9  exchisive  of  the  costs  recovered  by  such  judg- 
ment.    And  the  plaintiff  further  saith  that,  by  means 


V. 
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of  the  premises,  he  not  only  was  prevented  from  attend-        1854. 
ing  to  his  affairs  and  business,  and  was  injured  in  his    chubchill 
credit  and  character,  but  also,  by  means  of  the  premises, 
he  was  put  to  and  incurred  great  costs  and  ezpences,  to 
wit  to  the  amount  of  50L,  in  and  about  procuring  his 
liberation  and  release  from  the  said  imprisonment.'' 

Demurrer.     Joinder. 

The  case  was  now  argued  (a). 

Offky  for  the  defendant.  It  is  by  no  means  clear 
what  cause  of  action  is  intended  to  be  set  up  by  the 
declaration.  The  complaint  might  be  either  for  arrest- 
ing for  a  sum  under  20/.,  or  for  arresting  for  a  larger 
sum  than  was  really  due.  The  first,  however,  cannot 
be  maintained,  because  stat.  7  &  8  VicL  c.  96.  5.  57. 
applies  only  where  the  sum  recovered  does  not  exceed 
20Lj  exclusive  of  costs;  and  here  the  sum  recovered  was 
loot  10*.,  with  2i  Ss.  interest,  exclusive  of  costs.  Then, 
assuming  the  complaint  to  be  that,  the  payment  by 
Cheese  having  satisfied  100/.  of  the  debt  on  which  the 
judgment  against  the  plaintiff  was  recovered,  the  ca.  sa. 
and  warrant  against  the  plaintiff  were  indorsed  for 
1 1 5h  25.,  with  interest,  and  the  plaintiff  taken  on  the 
warrant  so  indorsed ;  the  question  is  whether  that  shews 
a  right  of  action.  It  is  not  shewn  that  the  plaintiff  has 
been  damaged.  [Lord  Campbell  C.  J.  Suppose  he  had 
15/.  in  his  pocket,  but  not  1 15/.]  That  should,  at  any 
rate,  be  alleged  as  special  damage.  An  action  for 
breach  of  contract  may  be  maintained,  though  the 
damage  be  merely  nominal :  but  an  action  ex  delicto 

(a)  Bfforc  Lord  Campbell C  J.,  Erie  BXid  C/vmpUmJs. 
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1854.  cannot,  without  actual  damage.  In  Tancred  v.  Lejf* 
Churchill  ^^^  (^)  *^  ^®®  ^®^^  ^^^  ^^  action  in  tort  could  not  be 
SiGGKBs.  maintained  by  tenant  against  landlord  for  distraining 
for  more  than  was  due,  without  an  allegation  that  the 
amount  taken  or  sold  was  unreasonable  in  respect  of 
what  was  really  due.  In  Gallwey  v.  Marshall  (b)  it 
was  held  that  no  action  lay  for  words  imputing  inconti- 
nency  to  a  clergyman,  unless  be  held  a  benefice  or  some 
office  of  temporal  profit ;  there  being  no  actual  damage. 

Pearson,  contriL  It  is  now  no  objection  to  a  declara- 
tion that  it  discloses  more  than  one  cause  of  action 
without  shewing  which  is  relied  on.  As  to  stat  7  &  8 
Vict  c.  96.  s,  67.,  there  seems  ground  for  contending  that 
the  word  ^'recovered"  applies  more  properly  to  what  a 
plaintiff  actually  and  properly  gets  than  to  the  nominal 
amount  of  the  verdict  But,  at  any  rate,  actual  damage 
is  here  shewn.  The  difficulty  of  the  judgment  debtor 
obtaining  the  sum  indorsed  on  the  writ  is  greater,  the 
larger  the  sum  indorsed.  [Erie  J.  In  Tancred  v. 
Leyland  {b)  the  Exchequer  Chamber  seems  to  think 
that,  as  there  might  have  been  a  distress,  whatever  the 
amount  due,  no  harm  was  done  by  naming  too  large  an 
arrear.]  In  that  case  there  was  no  allegation  of  malice. 
[Crompton  J.  How  do  you  say  that  the  difficulty  of 
raising  the  sum  indorsed  affects  the  present  plaintiff? 
The  sheriff  has  no  authority  to  receive  the  sum  from 
him,  but  must  bring  the  body  into  Court.]  The 
declaration  avers   that  by  means   of  the   premises  the 

(a)  ]6  Q.  B,  669.,  in  Ezch.  Ch. ;  reTersing  the  judgment  of  Q.  B.  in 
Leyland  v.  Tancred,  \6  Q,  B.  664. 

(b)  9  Exeh.  :294. 


▼. 

SiGOEEt, 
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plaintiff  was  prevented  from  attending  lo  his  affairs,  and        1864. 

was  injured  in  his  credit  and  put  to  expence.     An  action   ^hubchiuT 

lies  for  such  damage  resulting  from  a  proceeding  taken 

maliciously  and  without  probable  cause.  In  Wentwarth  v. 

BuUen  (a)  this  Court  clearly  considered  that  to  indorse 

a  ca.  sa.  with  a  sum  above  the  amount  due,  and  execute 

it  by  caption,  was  a  wrong  for  which  an  action  would 

lie.     The  same  principle  was  admitted  by  this  Court  in 

Saxon  y.  Castle  {b\  with   the  qualification,   that   it  is 

necessary  to  allege  malice :  and  that  is  done  here.     It 

was  also  assumed  in  Chugh  v.   Cribb  (c);    only  there 

the  proof  failed.      [Lord  Campbell  C.  J.     There  the 

grievance  was  that  too  many  goods  were  actually  taken : 

do  you  shew  here  that  the  plaintiff  has  suffered  an  hour^s 

inconvenience  ?]     The    allegation  of  special    damage 

meets  that  question.     In  De  Medina  v.  Orove  {d)  the 

complaint  was  much  the  same  as  here,  except  that  there 

was  not,  as  here,  any  allegation  of  malice  and  want  of 

probable  cause ;  and  in  the  absence  of  such  allegation,  it 

was  held  that  the  action  did  not  lie :  it  should  be  noticed 

that  there,   in   the  judgment  of  this  Court,  Page  v. 

fFipk  (e)  was  inaccurately  cited,  as  pointed  out  in  a 

note  (ff),     A  malicious  arrest  for  too  much  on  mesne 

process  is  clearly  actionable,  as  appears  from  Austin  v. 

Ddmam  (A)  and  Ross  v.  Norman  (t) ;   and  the  malice 

may  be  shewn  by  the  amount  of  debt  as  reduced  by 

(a)  9B.^C.  840.  (6)  6  A.  ^  B,  652. 

(c)  U  M.^ir.  497. 

(J)  10  Q.  B.  172.,  in  Exch.  Ch. ;  afBrnuDg  the  judgment  of  Q.  B.  in 
Dt  Medina  ▼.  Grove,  10  Q.  ^.  152. 
(t)  3  Baei,  314.  (g)  10  Q.  B.  169.  note  (e). 

(A)  3  B.^C.  139.  (0  5  Exeh.  359. 


▼. 
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1854.  payments  or  counter  claims ;  Sims  v.  Jaquest{a)i  Drone- 
Chubchill  'fi^^  ^'  Archer  (i).  That  rests  upon  the  ground  of 
extortion ;  a  ground  equally  applicable  to  arrest  on  final 
process.  [Lord  Campbell  C.  J.  The  analogy  would  be 
close  if  you  could  shew  that  an  arrest^  on  final  process, 
for  the  larger  sum  differs  from  an  arrest  for  the  smaller 
sum.]  The  allegation  of  special  damage  connects  the 
injury  to  the  plaintiff  with  the  arrest  for  too  much. 
[Lord  Campbell  C.  J.  But  can  they  be  so  connected  in 
law?  Cromptan  J.  In  the  case  of  a  fi.  fa.  the  sheriff  has 
to  take  goods  to  the  amount  named ;  but  he  does  not 
take  the  body  more  for  much  than  for  little.  How  is 
this  plaintiff  affected  by  the  direction  to  the  sheriff?] 
The  party  arrested  may  pay  into  Court,  or  to  the 
plaintiff's  attorney:  but  the  attorney  is  not  bound  to 
receive  less  than  the  sum  indorsed. 

Offkf  in  reply.  The  indorsement  on  the  first  warrant 
was  correct;  and  the  practice  is  for  a  surrendering  sheriff 
to  indorse  on  a  second  warrant  the  sum  indorsed  on  the 
first.  It  is  not  the  act  of  the  judgment  creditor.  In 
fVeniwarth  v.  BuUen  (c)  there  was  a  very  special  averment 
of  damage,  the  bankruptcy  of  the  plaintiff  by  lying  in 
prison.  [fFiHes,  amicus  Curiae,  mentioned  the  Irish 
Act,  6  Anfu  c.  7.,  which,  by  sect  I,  requires  the  party 
at  whose  suit  execution  issues  to  certify  under  his  hand 
what  sum  he  ^*  demands  and  insists  on  to  be  in  good 
conscience  due  to  him,  after  all  equitable  deductions 
that  ought  to  be  made  out  of  the  sum,  for  which  the  said 
judgment  is  given  ;**  and,  by  sect  2,  enacts  that,  if  such 

(a)  10  Binff.  510.  (6)  5  ^.  ^  Aid.  513. 

(c)  9  B.^a  840. 
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party  <<  shall  appear  wilfully,  fraudulently,  and  mail-        1854. 
ciously  to  have  overcharged  the  party,  against  whom  such    chubchill 
execution  issues,  in  such   certificate,"  he  shall  answer      siogmb 
to  the  party  grieved  his  treble  damages :  the  execution 
to  be  marked,  by    the   proper  officer,  with   the  sum 
contained  in  the  certificate.] 

Cun  adv.  vult. 

Lord  Campbell  C.  J.,  on  a  later  day  in  this  Term 
(15th  June)^  delivered  the  judgment  of  the  Court 

We  are  of  opinion  that  on  this  demurrer  the  plaintiff 
is  entitled  to  judgment. 

To  put  into  force  the  process  of  the  law  maliciously 
and  without  any  reasonable  or  probable  cause  is  wrongful ; 
and,  if  thereby  another  is  prejudiced  in  property  or 
person,  there  is  that  conjunction  of  injury  and  loss  which 
is  the  foundation  of  an  action  on  the  case.  Process  of 
execution  on  a  judgment  seeking  to  obtain  satisfaction 
for  the  sum  recovered  is  prima  facie  lawful;  and  the 
creditor  cannot  be  rendered  liable  to  an  action,  the 
debtor  merely  alleging  and  proving  that  the  judgment 
had  been  partly  satisfied  and  that  execution  was  sued 
out  for  a  larger  sum  than  remained  due  upon  the  judg- 
ment Without  malice  and  the  want  of  probable  cause, 
the  only  remedy  for  the  judgment  debtor  is  to  apply  to 
the  Court  or  a  Judge  that  he  may  be  discharged,  and 
that  satisfaction  may  be  entered  up  on  payment  of  the 
balance  justly  due.  But  it  would  not  be  creditable  to 
our  jurisprudence  if  the  debtor  had  no  remedy  by 
action  where  his  person  or  his  goods  have  been  taken 
in  execution  for  a  larger  sum  than  remained  due  on 
the  judgment,  this  having  been  done  by  the  creditor 
maliciously  and  without  reasonable  or  probable  cause : 
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1854.  i>  e.  the  creditor  well  knowiDg  that  the  sum  for  which 
GhdbchileT  execution  is  Bued  out  is  excessive,  and  his  motive  being 
Sioous.  ^  oppress  and  injure  the  debtor.  The  Court  or  Judge, 
to  whom  a  summary  application  is  made  for  the  debtor's 
liberation,  can  give  no  redress  beyond  putting  an  end 
to  the  process  of  execution  on  payment  of  the  sum  due, 
although,  by  the  excess,  the  debtor  may  have  suffered 
long  imprisonment  and  have  been  utterly  ruined  in  his 
circumstances. 

It  has  been  ai^^ued  that,  where  the  process  of  execution 
is  a  writ  of  capias  ad  satisfaciendum,  the  action  will  not 
lie,  because  the  sheriff  is  merely  commanded  to  take  the 
body  of  the  debtor  to  satisfy  the  sum  recovered  by  the 
judgment ;  thut,  where  the  debtor's  body  may  be  law- 
fully taken,  the  sum  indorsed  upon  the  warrant  is 
immaterial;  and  that,  as  the  sheriff  has  no  authority 
by  the  writ  to  liberate  the  debtor  on  receiving  from  him 
the  whole  sum  recovered  or  any  part  of  it,  in  point  of 
law  no  damage  can  be  considered  as  having  accrued  to 
the  debtor.  But  it  is  obvious  to  common  sense  that  the 
debtor  may  be  grievously  damnified  by  reason  of  the 
execution  under  a  ca.  sa.  being  for  the  full  amount  of 
the  sum  recovered  by  the  judgment  when  only  a  very 
small  sum  is  due.  His  imprisonment  is  thereby  likely 
to  be  greatly  prolonged ;  and,  though  by  the  mere  force 
of  the  writ  the  sheriff  is  not  authorized  to  receive  the 
money  to  levy  which  is  the  real  object  of  the  execution, 
it  is  well  known,  and  may  be  capable  of  proof,  that,  in 
practice,  the  attorney  for  the  judgment  creditor  may 
name  a  special  bailiff  to  whom  the  warrant  is  to  be 
directed,  and  that  he  is  authorized  to  discharge  the 
debtor  on  payment  of  the  sum  indorsed  on  the  warrant 
to  be  levied,  with  poundage  and  other  expences.     At 
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any  rate  it  is  quite  clear  that,  by  a  declaration  on  the  1854. 
warrant  that  the  whole  sum  recovered  is  to  be  levied,  Chuecbill 
although  the  greatest  part  of  it  has  been  paid,  the  debtor  siooEaa. 
must  be  greatly  embarassed  and  delayed  in  raising  the 
small  balance  remaining  due,  and  in  applying  for  his 
discharge.  There  appears  to  be  no  authority  amounting 
to  an  express  decision  that  such  an  action  is  maintain- 
able :  but  we  think  there  is  a  strong  indication  by  the 
majority  of  the  Judges  who  took  part  in  the  decision  of 
Wentworth  v.  BuUen  (a),  Saxon  v.  Castle  (£),  De  Medina 
V.  Grove  (c),  that,  with  an  allegation  of  malice  and  want 
of  reasonable  or  probable  cause,  such  an  action  is  main- 
tainable, although  not  without  that  allegation.  In  the 
last  case  fFilde  C.  J.  does  say  {d)i  ''The  plaintiff  here 
might  have  applied,  if  the  state  of  facts  justified  the 
application,  either,  before  the  arrest,  to  have  satisfaction 
entered  up,  or,  after  the  arrest,  to  be  discharged.  It 
might  therefore  be  a  question  whether ^  even  with  all  proper 
averments  on  the  record^  the  proper  remedy  would  be  by 
action.  For  it  might  be  contended  that  what  is  com- 
plained of  by  the  plaintiff  was  mere  irregularity/'  With 
great  respect,  we  do  not  think  that  there  is  any  irre- 
gularity in  such  a  proceeding,  the  ca.  sa.  and  warrant 
following  the  judgment.  But,  if  there  be  malice  and 
want  of  reasonable  or  probable  cause,  we  do  not  for  this 
purpose  see  the  difference  between  an  arrest  for  an 
excessive  sum  on  mesne  process  and  such  an  arrest  in 
execution.  The  increased  difficulty  in  obtaining  a  dis- 
chai^e  may  be  as  great  a  prejudice  in  the  one  case  as 
finding  bail  for  a  larger  sum  in  the  other. 


(a)  9  B,^  a  840.  (6)  6  A.  ^  E.  662. 

(c)  10  Q.  B.  172.  {d)  10  Q.  B.  177. 
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1854.  If  the  action  will  lie,  we  are  now  to  see  whether  in 

Chuechill  ^^®  present  declaration  the  wrong  and  the  damage  are 
SiGGERs  sufficiently  alleged.  The  plaintiff^  after  clearly  shewing 
that  lOOL  of  the  1 15/.  28.  for  which  the  judgment  was 
recovered  had  been  satisfied,  goes  on  to  allege  that 
"  the  defendant,  falsely,  maliciously,  and  without  any 
reasonable  or  probable  cause  whatever,  caused  and 
procured"  the  sheriff  to  make  and  grant  their  warrant 
upon  the  said  writ  to  bailifls,  commanding  them  **  to 
take  the  now  plaintiff  and  him  safely  keep,"  &c.,  ''  to 
satisfy  the  now  defendant  the  said  sum  of  115^  25.,"  &c., 
^^  which  said  warrant  was  then  indorsed  with  a  direction  to 
the  said  bailiffs  to  levy  such  sum  of  115^  2s. :  and  there- 
upon the  now  defendant,  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause  for  so  doing, 
caused  and  procured  the  said  last  mentioned  warrant  to 
be  delivered  to  such  bailifls,  and,  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  caused 
and  procured  the  said  bailifls  to  arrest  and  take  the 
plaintiff  by  his  body  upon  the  said  warrant  to  satisfy 
the  defendant  the  said  sum  of  115/.  25.,  so  pretended  to 
be  then  due  to  him  as  aforesaid."  It  is  said  that  there 
is  no  allegation  that  the  defendant  indorsed  the  warrant 
to  levy  the  full  sum  of  115il  25.,  or  gave  any  special 
directions  to  the  sheriff.  But  the  indorsement  was  a 
plain  assertion  that  the  whole  sum  remained  due,  and 
that  the  object  of  the  execution  was  to  compel  payment 
of  the  whole  of  that  sum ;  and  the  making  of  the  war- 
rant, the  indorsement,  and  the  arrest,  are  all  alleged  to 
have  been  caused  by  the  defendant  maliciously  and 
without  reasonable  or  probable  cause. 

Objection  is  next  taken  that  there  is  no  sufficient 
allegation  of  damage.     But  the   plaintiff  goes  on   to 
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allege  that  he  was  accordiogly  taken  and  imprisoned       1854. 

on  such  warrant,  and  lodged  in  gaol,  "  and  there  kept    chitbchill 

and  detained"  for  four  weeks,  until  he  "  could  procure      ^^"^  ^ 

bis  discharge  from  such  custody,  by  applying  to"  one  of 

the  Judges  of  this  Court,  who  made  an  order  that  he 

should  be  discharged  out  of  custody :    and  that,  "  by 

means  of  the  premises,  he  not  only  was  prevented  from 

attending  to  his  affairs  and  business,  and  was  injured 

in  his  credit  and  character,  but  also,  by  means  of  the 

premises,  he  was  put  to  and  incurred  great  costs  and 

expences"  ''  in  and  about  procuring  his  liberation  and 

release  from  the  said  imprisonment"    It  is  said  that  it 

might  have  been  all  the  same  if  he  had  been  arrested, 

as  he  lawfully  might  have  been,  merely  to  satisfy  the 

balance  of  15/.  28,     But  he  alleges,  and  undertakes  to 

prove,  that  the  long  imprisonment  was  caused  by  the 

excessive  sum  being  marked  on  the  warrant  to  be  levied; 

and  that  what  he  suffered,  and  the  expence  he  incurred, 

arose  ^^  by  means  of  the  premises,"  viz.  the  defendant 

having  so  maliciously  and  without  reasonable  or  probable 

cause  caused  the  warrant  to  be  delivered  to  the  bailifis 

indorsed  with  the  direction  to  the  bailifis  to  levy  the 

full  sum  of  115/.  25.,  and  having  caused  him  to  be 

arrested  to  satisfy  that  sum.     Therefore  it  seems  to  us 

that  he  sufficiently  connects  what  he  says  he  has  suffered 

with  the  wrongful  acts  of  the  defendant;  and  that  there 

ought  to  be  judgment  for  the  plaintiff. 

Judgment  for  plaintiff. 
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Monday, 
June  10th. 


The  QuEEK  against  Russell. 


Mcu^i^n*  ^^    TTHE  indictment  charged  that,  from  time  whereof  &c., 
though  crimi-  there  was  and  is  a  parcel  of  land  covered  with  water, 

nal  in  form,  ^  '^ 

is  in  substance   situate  &c.,  used  bv  all  the  liege  subjects  &c.,  with  their 

merely  a  pro- 

ships  and  other  sailing  vessels,  steam  vessels  and  boats, 
to  go,  return,  pass,  repass,  labour,  stay  and  anchor,  at 
their  free  will  and  pleasure,  without  any  obstruction, 
hindrance  or  impediment :  and  that  there  is,  upon  the 
said  land,  a  large  bank  of  sand  and  earth,  situate  &c., 
which  at  times  is  covered  with  water,  and  over  which 


ceeding  for 
trying  a  civil 
right,  the 
Court,  after 
an  acquittal, 
will  grant  a 
new  trial  for 
misdirection 
or  a  verdict 
contrary  to  the 
evidence,  and 

wiiinotrestrain  the  Said  liege  Subjects  are  then  accustomed,  with  their 

iUelftocor-         i_.  T 

reeling  the       ships,  vessels  and  boats  aforesaid,  to  go,  pass  and  repas, 

miscarriage  by 
merely  sus- 
pending the 
judgment. 

Qnmrtj  whe« 
ther  an  indict- 
ment  for  ob- 
structing a 
navigation  by 
erecting  a  wall 
be  withm  this 
rule. 

Per  Lord  CanmbeU  C.  J.,  and  iemble  per  Crompton  J.,  it  is  not. 

Per  Coieridfft  J.,  Mmhk  that  it  is ;  but  that  m  cases  within  the  mle  the  raisdirectioa  or 
finding  against  evidence  must,  to  justify  granting  a  new  trial,  be  more  palpable  than  is 
reouisite  m  proceedings  which  are  civil  in  form. 

The  Judge,  on  the  trial  of  such  an  indi 


as  aforesaid :  and,  from  time  whereof  &c,  the  said  liege 
subjects  have  been  used  and  accustomed,  and  still  &c., 
to  anchor  their  said  ships,  vessels  and  boats  to  and  into 
the  said  bank,  without  any  let,  hindrance  or  obstruction 
whatsoever.  That  defendant,  well  knowing  the  premises, 


indictment,  asked  the  jury  whether  they  thought  the 

erection  would  prove  "  a  material  nuisance,**  in  which  case  they  were  to  find  a  verdict  «f 
Guilty;  but  told  them  that,  if  they  thou 


I  pn 

)la  them  that,  if  they  thought  the  '*  nuisance**  was  so  slight,  rare  and  i 
that  the  defendant  ought  not  to  be  made  criminally  liable  for  it,  they  should  acquit  him : 
and,  the  jury  saying  that  they  considered  the  erection,  "  although  a  nuisance,  was  not 
sufficiently  so  to  render  the  defendant  criminally  liable,"  he  directed  an  acquittal  On 
motion  for  a  new  trial  for  misdirection : 

Held,  by  Coleridge  and  Crompton  Js.,  and  sembie  per  Lord  CampUtt  C.  J.,  that  the  charge 
was  to  be  understood  as  mcanra;;,  not  that  a  party  may  legally  commit  a  small  nuisance, 
but  that  an  obstruction  might  be  so  insignificant  as  not  to  constitute  a  nuisance ;  and  that 
the  jury  must  be  understood  as  finding  that  the  obstruction  in  question  was  so  iasigniicaBt 
And  that  therefore  there  was  not  a  misdirection  warranting  a  new  triaL 
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but  intending  and  contriving  to  impede  and  hinder  the        1854. 

said  liege  subjects  from  going,  returning,  passing  and     The  Qubkn 

repassing,' staying  and  anchoring,  in,  over  and  upon  the      rq^ll. 

said  land  so  covered  with  water  as  aforesaid,  and  in  over 

and  upon  the  said  bank  when  covered  with  water  as 

aforesaid,  did,  on  &c.,  at  &c.,  unlawfully  and  injuriously 

erect,  put  and  place  on  and  across  the  said  bank,  and 

over  and  across  the  said  land  so  covered  with  water  as 

aforesaid,  a  certain  stone  wall  of  great  length  and  height, 

to  wit  of  the  length  of  two  hundred  yards  and  of  the 

height  of  three  feet,  and  did  there  and  then,  unlawfully 

and  injuriously,  put  and  place  divers,  to  wit  twenty, 

heaps  of  large  stones  in  and  upon  the  said  bank  and  the 

said  land  so  covered  with  water;  and  the  said  stone  wall 

so  erected,  put  and  placed,  and  the  said  heaps  of  stone 

so  put  and  placed,  from  the  said  j&c.  until  the  day  of 

the  taking  of  this  inquisition,  did  there  unlawfully  and 

injuriously  continue,  and  still  doth  continue ;  so  that  the 

liege  subjects  &c.,  during  the  time  aforesaid,  could  not, 

and  still  cannot,  go,  &c.  with  their  ships,  &c.  in  and 

over  the  said  land  so  covered  with  water,  and  in  and 

over  the  said  bank  when  covered  with  water  ais  aforesaid, 

as  they  ought  and  were  wont  and  accustomed  to  do. 

To  the  great  damage  and  common  nuisance  of  Her 

Majesty's  liege  subjects  going,  returning  &c«  in,  over 

and  along  the  said  land  so  covered  with  water^  and  the 

bank  aforesaid ;  to  the  evil  example  &c.,  and  against  the 

peace  &c. 

Plea:  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Williams  J., .  at  the  last  Assizes 
for  Camarvanshirey  it  appeared  that  the  defendant  had 
in  fact  erected  a  wall  or  embankment  on  the  place 
described;    but  a  question   arose,  whether,  upon   the 


▼, 
Russell. 
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1854.  eyidence^  it  appeared  that  what  bad  been  done  produced 
The  Queen  ^^  inconvenience  sufficiently  important  to  render  bim 
criminally  liable;  and  Bex  t.  2HndaU(a)  was  cited  for 
tbe  defendant.  Tbe  learned  Judge  asked  tbe  jury, 
wbetber  tbey  tbougbt  tbe  embankment  would  prove  a 
material  nuisance,  directing  tbem,  in  tbat  case,  to  find 
a  verdict  of  Guilty;  adding  tbat,  if  tbey  tbougbt  tbe 
nuisance  was  so  sligbt,  rare  and  uncertain  tbat  tbe 
defendant  ougbt  not  to  be  made  criminally  liable  for  it, 
tbey  sbould  acquit  bim.  Tbe  jury  said  tbat  tbey  con- 
sidered tbat  tbe  embankment,  altbougb  a  nuisance,  was 
not  sufficiently  so  to  render  tbe  defendant  criminally 
liable.  Tbe  learned  Judge  tben  directed  a  verdict  of 
Not  guilty. 

In  last  Easter  Term,  G.  O.  Morgan  obtained  a  rule 
Nisi  for  a  new  trial,  on  tbe  grounds  of  misdirection  and 
tbat  tbe  verdict  was  against  tbe  weigbt  of  evidence. 

WelAy  and  M^IfOyre  sbewed  cause  (£).  first,  as 
tbe  defendant  bas  a  verdict  in  a  criminal  case,  a  new 
trial  for  misdirection  cannot  be  granted.  [Lord  Camp- 
bell  C.  J.  A  round  about  practice  used  to  prevail,  of 
staying  judgment  wbere  it  was  considered  tbat  tbere  bad 
been  misdirection.  But  is  not  tbe  direct  mode  tbe  more 
convenient  one?]  Tbe  autborities  appear  not  to  support 
tbe  adoption  of  sucb  a  mode.  In  Regina  v.  Clwrley  (c) 
tbe  rule  was  made  absolute  for  a  new  trial :  but  tbat  was 
not  tbe  form  of  tbe  rule  Nisi :  and  it  ratber  appears  tbat 
tbe  rule  absolute  was    drawn   up  inadvertently.      In 

(a)  6A.^  E,  143. 

(6)  The  earlier  part  of  the  argament  was  heard  on  Tkundap,  Jume  8tb, 
before  Lord  Campbell  C.  J.,  CiiUridpe  and  Oonqiton  Js. 
(c)  12  Q.  B,  515. 
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Reffina  v,  Leigh  (a)  a  new  trial  was  granted  after  a  1854. 
verdict  for  the  defendants:  but  the  question  was  scarcely  The  Quekn 
discussed.  [Lord  Campbell  C.J.  The  direct  mode  at  least  russkll. 
appears  to  be  the  best  when  the  question  is  substantially 
as  to  a  civil  right]  At  any  rate,  the  new  trial  will  not  be 
granted  on  the  question  of  the  weight  of  evidence :  that 
distinction  has  been  pointed  out  in  the  case  of  penal 
actions  by  Lord  Kenyan  ;  Wilson  v.  Rastall  (*),  Calcraft 
V.  Gibbs  (c).  [Joseph  Broton,  amicus  Curiae,  mentioned 
Hallv,  Green  (d),  Coleridge  J.  A  penal  action  may 
have  been  thought  odious.]  In  Rex  v.  Sutton  {e)  the 
Court  acted  on  the  precedent  of  Rex  v.  Wandsworth  (g) 
by  suspending  the  judgment,  and  refused  to  make  a 
precedent  for  granting  a  new  trial  after  an  acquittal. 
Rex  V.  Russell  {h)  was  there  cited :  but  in  that  case  the 
objection  that  a  new  trial  could  not  be  granted  for  mis- 
direction was  not  taken.  Regina  v.  Charley  (i)  was  a 
case  of  improper  reception  of  evidence  and  misdirection. 
[Lord  Campbell  C.  J.  You  may  perhaps  be  justified  in 
contending  that  this  indictment  may  really  charge  an 
offence,  and  that  the  verdict  will  not  bind  any  right] 

Secondly,  there  was  no  misdirection.  The  learned 
Judge,  in  effect  and  almost  in  words,  left  the  case  to  the 
jury  in  conformity  with  the  language  of  the  judgment  in 
Rex  V.  Tindall  (A),  where,  upon  a  special  verdict  finding 
that,  "by  the  defendant's  works,  the  harbour  is  in  some 
extreme  cases  rendered  less  secure,**  this  Court  held 
"  that  no  person  can  be  made  criminally  responsible  for 

(a)  10  A,  ^  E,  398.    See  p.  406.  (ft)  4  T.  R,  753.  758. 

(c)  6  T.  R,  19.  20.  (rf)  9  Exch.  247. 

(e)  6  P.  ^  Ad,  62.  (g)  I  B.  §•  Aid.  63. 

(h)  GB.^C.  666.  (i;  12  Q.  B.  615. 

(k)  6  A  ^£.143.  162. 
VOL.    111.  3   P  K.    ^:    IJ. 
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1854.  consequences  so  slight,  and  uncertain,  and  rare,  as  are 
The  Qu£EN  stated  by  this  verdict  to  result  from  the  works  of  the 
RuBSELu  defendants,"  and  ordered  a  verdict  of  Not  guilty  to  be 
entered.  In  Hale  De  Portibus^  ch.  7.  {Hargrove's  Colko 
tUm  of  Tracts^  p.  85),  it  is  said :  "  It  is  not  therefore  every 
building  below  the  high-water  mark,  nor  every  building 
below  the  low-water  mark,  is  ipso  facto  in  law  a  nuisance. 
For  that  would  destroy  all  the  keys  that  are  in  all  the 
ports  of  England.  For  they  are  all  built  below  the  high- 
water  mark ;  for  otherwise  vessels  could  not  come  at  them 
to  unlade;  and  some  are  built  below  the  low-water  marL 
And  it  would  be  impossible  for  the  King  to  license  the 
building  of  a  new  wharf  or  key,  whereof  there  are  a 
thousand  instances,  if  ipso  &cto  it  were  a  common  nui- 
sance, because  it  straitens  the  port,  for  the  King  cannot 
license  a  common  nuisance.  Nay,  in  many  cases  it  is  an 
advantage  to  a  port  to  keep  in  the  sea-water  from  diffus- 
ing at  large ;  and  the  water  may  flow  in  shallows,  where 
it  is  impossible  for  vessels  to  ride.  Indeed,  where  the  soil 
is  the  King's,  the  building  below  the  high-water  mark  is 
a  purpresture,  an  incroachment  and  intrusion  upon  the 
King's  soil,  which  he  may  either  demolish  or  seize,  or 
arent  at  his  pleasure ;  but  it  is  not  ipso  facto  a  common 
nuisance,  unless  indeed  it  be  a  damage  to  the  port  and 
navigation.  In  the  case  therefore  of  building  within  the 
extent  of  a  port  in  or  near  the  water,  whether  it  be  a  nui- 
sance or  not  is  qusestio  facti,  and  to  be  determined  by  a 
jury  upon  evidence,  and  not  quaestio  juris."  This  sup- 
ports the  direction,  which  is  also  in  conformity  with  Regina 
V.  BetU  (a).  The  question  here  was,  whether  there  was  a 
material  obstruction ;  and  in  that  sense  only  can  the  jury 

(a)  16  Q.  ^.  102*2.     See  H^ginm  ▼.  CharkiUforth,  16  Q.  B.  1012. 
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have  understood  the  words  of  the  learned  Judge  when        1854. 
he  spoke  of  a  "  nuisance."    They  cannot  have  supposed    The  Queen 
that,  if  the  facts  shewed  what  amounted  really  to  a      rumell. 
nuisance,  commune  nocumentum,  the  defendant  was  to 
be  acquitted.     *'  It  would/'  to  use  the  words  of  Lord 
Tenterden  in  Bex  v.  Russell  {a\  "be  a  very  ill  com* 
pliment  to  juries  to  suppose  that  they  are  likely  to  be 
misled  by  such  accidental  expressions."    And  the  jury, 
when  they  found  that  the  embankment  was  a  "nuisance" 
but  not  so  sufficiently  to  render  the  defendant  criminally 
liable,  must  have  meant  what,  in  more  strict  language, 
would  be  expressed  by  saying  that  there  was  an  obstruc- 
tion, but  not  one  sufficient  to  amount  to  a  nuisance. 

Thirdly,  the  verdict  was  justified  by  the  evidence. 
(The  argument  as  to  this  is  omitted.) 

G.  O.  Morgan^  contra.  This  prosecution  is  in  the 
nature  of  a  proceeding  for  enforcing  a  civil  right  [Lord 
Campbell  C.  J.  Do  you  say  that,  if  a  man  were  indicted 
for  keeping  up  an  ofiensive  manufactory,  we  could  set 
aside  a  verdict  of  Not  guilty  on  the  ground  of  its  being 
contrary  to  the  evidence  ?]  The  nearest  analogy  appears 
to  be  that  of  an  indictment  for  non-repair  of  a  highroad. 
[Lord  Campbell  C.  J.  That  is  very  much  in  the  nature 
of  a  question  as  to  a  civil  right:  the  fine  imposed  is 
usually  nominal :  but  can  we  know  that  here  the  conduct 
of  the  defendant,  if  he  had  been  found  Guilty,  might 
not  have  been  such  as  to  demand  substantial  punish- 
ment?]    The  Court,  in  Regina  v.   Cricklade  (J),  made 

(a)  6  B.^C,  566.  603. 

(6)  The  Qkmjit.  The  InhabitanU  of  Cricklade,  St.  Sampaon,  January  12, 
1 849.  Tbii  was  an  indictment  of  the  inhabitants  of  a  parish  for  non-repair 
of  a  highway,  charged  as  a  public  carriage  way  and  as  a  horao  and  pack 

3  p  2 
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1854.  absolute  a  rule  for  a  New  trial,  after  a  verdict  of  Not 
The  Queen  g^^^l^J  5  ^-^^  Denman  C.  J.  saying,  that  a  precedent  had 
Russell.  ^^^^  established  in  Regina  v.  Chorley(a).  [Cromptan  J. 
In  Regina  v.  Charley  (a)  there  was  no  question  as  to  any 
substantive  oflFence ;  it  was  a  contest  between  the  right 
of  the  public  and  the  right  of  an  individual  to  a  footway.] 
The  Court  seems  to  have  considered  Regina  v.  Crick- 
lade  (&)  to  be  a  criminal  case :  that  was  an  indictment 
for  non-repair  of  a  road. 

There  is  a  clear  misdirection.  In  Rex  v.  Undall  (c) 
it  was  not  found  that  there  was  a  nuisance,  or  even  an 
obstruction :  the  case  decides  merely  that  there  may  be 
acts  producing  results  so  slight  as  not  to  amount  to  a 
nuisance.  But  here  the  Judge  asked  the  jury  if  the 
facts  shewed  a  material  nuisance,  and  told  them  to  acquit 
the  defendant  if  they  thought  the  nuisance  so  slight  that 
he  ought  not  to  be  made  criminally  liable  for  it  But, 
if  there  was  a  nuisance  at  all,  the  defendant  should  have 
been  found  Guilty :  there  cannot  be  a  nuisance  so  slight 

and  prime  way:  to  which  defendants  pleaded  Not  guilty:  and,  on  the 
trial  (before  Piatt  B.,  WtUakirt  Spr.  Ass.  1848),  a  Terdict  of  Not  guHty 
was  found.  In  Eatter  Term  following,  Crowder  obtained  a  rule  Nisi  for 
a  new  trial  on  the  ground  of  misdirection,  and  that  the  verdict  was  against 
the  weight  of  evidence.  J.  Greenwood  and  Hodget  now  shewed  cause, 
contending  that  a  new  trial  could  not  be  granted  after  a  verdict  for  defend- 
ants in  a  criminal  case  ;  at  any  rate,  not  on  these  grounds.  Crowdtr  wis 
heard  in  support  of  the  rule.  Some  of  the  authorities  in  the  text  were 
referred  to.     The  Court  (Lord  Denman  C.  J.,  Patteiom,  CoUridpe  and 

Wightman  Js.)  made  the  rule  absolute  as  to  the  counts  charging  a  horse 
and  pack  and  prime  way.  Lord  Denman  C.  J.  saying  that  a  precedent  had 
been  esUblished  in  Regina  v.  Clor&y  (12  Q.  ^.515.):  that  some  judg. 
ment  must  be  given;  and  that  the  Court  would  not  give  a  judgment 
which  it  saw  to  be  wrong.     For  the  proceedings  on  the  second  trial,  see 

Regina  v.  Cricklade,  14  Q.  B.  735. 
(a)  12  Q.  B.  515.  (6)  See  note  (6)  ante,  p.  947. 

(c)  6^.  ^  ^.  143. 


XVIl.   VICTORIA.  949 

as   that   the   party  committing  it   is   not   to   be   held        1854« 
criminally  liable,  though  there  may  be  an  obstruction  so     The  Queen 
alight  as  not  to  create  a  nuisance.     It  was  once  thought      rubbell. 
that,    when    there   was    a    public     nuisance,    though 
producing  a  private  injury,  no  action  lay;   Hubert  v. 
Grovei  (a).    The  law,  however,  is  now  held  to  be  other- 
wise {Vy    There  actual  damage  to  the  individual  must 
be  shewn  (e) ;  but,  in  the  cose  of  a  public  indictment,  a 
nuisance  may  be  proved  to  exist  without  proof  that  any 
one   has  actually  been   annoyed.      Rex  v.  Bussell  (d), 
which  has  been    referred  to,  was  overruled  in  Bex  v. 
Ward  (e) ;  and  in  Regina  v.  Randall  {g)    Wightman  J. 
ruled  accordingly.     [Lord  Campbell  C.  J.     Yes,  as  to  , 

the  doctrine  of  disproving  a  nuisance  by  mere  proof  that, 
though  public  injury  is  produced,  fj^reater  public  benefit 
is  produced.]  Regina  v.  Betts  (A)  is  rather  an  authority 
against  the  defendant :  the  jury  there  found  that  there 
was  no  obstruction :  had  they  found  any  obstruction,  the 
verdict,  as  appears  from  the  language  of  the  Judges, 
would  have  been  entered  for  the  Crown. 

Lastly,  the  verdict  was  against  the  weight  of  evidence. 
(The  argument  as  to  this  is  omitted.) 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
should  be  discharged.  I  am  not  called  on  to  give  any 
positive  opinion  as  to  the  direction :  probably  it  could 
not  be  said  to  be  a  misdirection,  though  I  think  the 
expression  is  not  felicitous.  Nor  need  I  decide  whether 
the  verdict  be  contrary  or  according  to  the  evidence. 

(a)  1  Eip.  N.  P.  a  148. 

(6)  See  Chicheiter  ▼.  Leihbridge,  WiUet,  71. 

(c)  D€h$tm  V.  Biackmore,  9  Q.  B.  991  (sec  crraU  to  that  volume). 

(rf)  6B.^  a  56«.  (e)  4  A.^  E.  384. 

(ff)  Car.  fr  M.  496.  (A)  16  Q.  JJ.  1022. 
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1854.        The  ground  of  my  decision  is,  that  this  is  a  criminal 

The  Queen    Proceeding,  and  that  the  defendant   ought  not  to  be 

Russell,      ^^^ce  put  in  peril  for  the  same  cause.     That  rests  upon 

a  maxim  of  English  law  which  will,  I  hope,  always  be 

held  sacred.     I,  for  my  own  part,  reprobate  the  recent 

speculations  as  to  the  propriety  of  granting  a  new  trial 

after  acquittals  for  felony  and  murder.     If  there  be  an 

improper  conviction,  it  should  be  set  aside ;  but  I  hope 

the  same  practice  will  never  prevail  in  the  case  of  an 

acquittal.     When  an  indictment  is  instituted  purely  to 

raise  a  question  of  civil  right,  I  agree  with  the  doctrine 

which  I  find  established.      When  there  is  no  serious 

charge  of  an  offence,  it  has  been  customary  to  interfere 

by  suspending  the  judgment  of  acquittal ;  and  I  concur 

with  Lord  Denman  and  his  colleagues  (a)  in  holding 

that  what  it  has  been  the  practice  to  do  indirectly  should, 

when  done,  be  done  directly.    But,  where  a  real  offence 

is  charged,  it  would  be  creating  a  dangerous  precedent 

to  grant  a  new  trial  after  an  acquittal.     I  do  not  know 

where  we  should  stop.     A  nuisance  may  be  created  by 

exercising  an  unwholesome  trade,  by  offensive  noises,  by 

numerous  other  means ;  and  one  can  conceive  this  going 

so  far  as  to  produce  manslaughter  or  even  murder.  Here 

a  grave  offence  is  charged :  the  defendant  is  accused  of 

having  obstructed  the  navigation :  navigation  is  performed 

by  both  ships  of  war  and  merchantmen.     The  offence 

may  be  most  serious.     Then,  does  the  verdict  determine 

a  civil  right  ?  No ;  for,  after  a  verdict  of  Not  guilty,  there 

may  be  tomorrow  another  indictment  preferred  by  the 

same  party,  to  which  the  present  acquittal  will  be  no  bar. 

I  think,  therefore,  that  this  is  not  within  the  class  of  cases 

in  which  a  new  trial  ought  to  be  granted  after  acquittal. 

(a)  See  ante.  p.  947,  note  (6). 
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CoLERiDQE  J.  I  am  also  of  opinion  that  the  rule  1854. 
should  be  discharged,  though  I  do  not  entirely  concur  The  Queen 
in  the  reasoning  of  my  Lord :  and  yet,  as  he  words  his  ru^sell. 
opinion,  I  do  not  know  that  I  am  prepared  to  differ 
from  it  I  rather  fear  the  consequences.  From  mere 
necessity,  and  from  the  requisitions  of  justice,  the  Courts 
have  gradually  altered  the  practice  on  this  point 
When  a  proceeding,  though  criminal  in  form,  was  in 
substance  merely  civil,  they  began  with  suspending  the 
judgment :  and  then,  I  think  very  righdy  (I  may  say 
so,  though  I  was  myself  a  party  to  the  decision  (a)  ),  the 
Court  said  that  they  would  do  directly  what  had  been 
done  indirectly.  That,  I  apprehend,  was  not  decided 
on  the  ground  of  any  distinction  between  misdirection 
and  a  verdict  contrary  to  evidence;  for  the  Court, 
according  to  its  former  practice,  would,  I  conceive,  have 
suspended  the  judgment  equally  in  the  two  cases,  and 
therefore  ought  equally  to  grant  a  new  trial  in  each. 
And  I  am  not  quite  sure  that  the  present  is  not  rather 
a  civil  than  a  criminal  case ;  and,  if  our  judgment  were 
to  turn  exclusively  upon  that  point,  I  might  reluctandy 
feel  myself  obliged  to  differ  from  my  Lord.  But  it  is 
quite  consistent  with  holding  this  proceeding  to  be 
criminal  only  in  form,  to  hold  also  that  in  such  a  case 
we  ought  to  be  more  careful  how  we  set  aside  a  verdict 
than  in  the  case  of  a  proceeding  civil  in  form  as  well  as 
substance.  The  Court  ought  to  keep  in  view  the  con- 
siderations which  my  Lord  has  pointed  out,  and  to  act 
with  more  strictness.  We  therefore  ought  not,  in  such 
a  case,  to  grant  a  new  trial  for  misdirection,  unless  we 
are  sure  that  the  direction  was  not  only  inaccurate  but 

(a)  See  antCy  p.  947,  note  (6). 
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Ib54.  ^^  aIs^  ^  understood  by  the  jury  as  to  lead  them  to 
Tbe Queen  ^PP'J^  *  wrong  test  And  so  as  to  the  evidence:  we 
shall  grant  the  new  trial  if  the  verdict  is  perverse,  but 
not  if  the  evidence  is  merely  conflicting.  Here,  if  we 
were  tied  to  the  actual  words,  I  should  find  it  difficult 
to  sustain  the  direction :  and  I  should  be  sorry  to  have 
it  thought  that  a  man  may  legally  commit  a  small 
offence.  But,  if  we  find  that  the  word  '' nuisance"  is 
so  used  as  merely  to  import  an  obstruction,  great  or 
small,  I  should  not,  on  account  of  the  inaccuracy  of  the 
expression,  grant  a  new  trial.  And  I  think  it  might  be 
so  understood  here.  Then,  as  to  the  evidence.  Mr. 
Morgan  has  pointed  out  strong  grounds  for  questioning 
the  result :  but  all  was  before  the  jury.  In  substance, 
the  verdict  is :  We  cannot  say  that  something  has  not 
been  done  which  makes  a  stoppage  in  the  water ;  but  it 
is  so  minute  as  not  to  be  a  practical  obstruction,  or 
appreciably  disturb  the  navigation.  If  you  do  not  so 
understand  the  charge  and  the  verdict,  you  make  the 
Judge's  language  incorrect,  and  the  verdict  so  absurd 
that  the  Judge  must  have  interposed  and  have  told  the 
jury  that  this  was  not  what  he  asked.  You  must  suppose 
that  this  was  what  he  meant  and  they  understood. 

Erle  J.  I  have  nothing  to  add  beyond  saying  that 
I  am  of  opinion  there  is  not  sufficient  ground  shewn  for 
granting  a  new  trial. 

Crompton  J.  I  am  of  the  same  opinion.  In  the 
first  place,  I  am  not  at  all  sure  that  the  case  is  brought 
within  the  limits  within  which  the  Court  grants  new 
trials.  The  general  rule  is,  that  they  will  not  do  so 
after  an  acquittal.      This   rule  has   been  infringed  in 
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some  few  cases  of  non-feazance  and  of  civil  liability ;  1854. 
but  we  should  not  be  hasty  in  extending  this  exception  tJ,~qu~ 
where  another  indictment  may  be  immediately  preferred 
and  no  right  is  bound.  No  doubt  can  be  entertained  of 
the  power  of  the  Court  to  interfere :  and,  had  there  been 
a  verdict  here  warranting  a  judgment  of  prostration,  very 
good  ground  might  be  shewn  for  interfering.  But  here 
it  is  an  acquittal,  I  do  not  know  where  wc  should  stop : 
it  is  very  undesirable  to  extend  the  practice.  In  this 
particular  case,  it  would  be  very  wrong  of  us  to  inter- 
fere. No  doubt  it  is  desirable  that  the  law  should  not 
be  understood  to  be  as  Mr.  Morgan  understands  the 
Judge  to  have  laid  it  down :  but  the  absurdity  of  such 
a  result  makes  me  think  that  the  Judge  meant  that 
there  must  be  something  more  than  a  mere  mathematical 
nuisance,  such  as  would  be  produced  by  a  child*s  build- 
ing ;  something  amounting  to  what  my  brother  Coleridge 
calls  a  practical  obstruction.  So  understood,  the  sum- 
ming up  is  right;  on  the  other  understanding  it  was 
wrong.  The  only  doubt  on  my  mind  was,  whether  the 
jury  might  not  have  misunderstood  the  Judge.  If  they 
used  the  words  in  the  sense  attributed  to  them  by  Mr. 
Morgan^  he  would  have  been  justified  in  insisting  that 
the  finding  was  for  the  Crown.  But  I  agree  entirely 
with  Lord  Tenterden'^  language  in  the  passage  cited 
from  Rex  v.  Bussell  (a) :  it  is  most  dangerous  to  fish  out 
particular  words  where  the  material  sense  distinctly 
appears  from  the  whole  of  what  is  said. 

Rule  discharged. 

(a)  6B.^C.  603. 
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^oi^if,  Hughes  against  Humphreys. 


June  12th. 


Sut.  5  &  6 
IT.  4.  e,  63. 


T\ECLARATION  for  money  payable  by  defendant 

».  6.  abolishes  to  plaintiff  for  goods  sold  and  delivered  by  plaintiff 

customary  to  defendant,  and  on  accounts  stated  between  them, 

impoiesa*"  Pleas,    1.  Never  indebted.     2.  That,  before  action, 

everj^pereon  defendant  satisfied  and  discharged  plaintiff's  claim  by 

b^M^dcno^^  P*J™®'*^   ^'  "^^^^  ^^®  ^^^  accounts  stated  were  stated  of 

mination  or  and  Concerning  the  moneys  claimed  to  be  payable  for 

measure  other  ^  •'  . 

than  one  of  the  the  said  goods  sold  and  delivered  as  in  the  declaration 

sures,  or  some  mentioned,  and  not  otherwise :  that  the  said  goods  so 

aliquot  part  sold  and  delivered  were  corn,  to  wit  wheat,  sold  and 

HeMthat  delivered  within  Great  Britain;  and  that  the  contract 

only'ufMae  by  *°^  bargain  for  the  sale,  and  the  sale,  of  the  said  goods 

^Ich  *and  ^®^^  made  by  a  measure  and  weight  other  than  those, 

not  to  sale  by  or  either  of  them,  authorized  by  an  Act  passed  &c. 
weight  esti.  "^  *^ 

mated  in  (5  &  6  ^  4.  c.  63.,  "  To  repeal  an  Act  of  the  4th  and 

pounds.    And  *,  tt*  t**-  •   i  j 

that  therefore    5th  year  of  His  present  Majesty  relating  to  weights  and 

tend  to  sale  by  measures,  and  to  make  other  provisions  instead  thereoP), 

designatingT    o"*  ^y  any  multiple  or  aliquot  part  thereof,  and  were 

Sf^oundT***^  •  made,   to   wit  by   the   hobbett,    contrary   to   the   said 

weight.    As      statute, 
to  sale  of 

y?heatby^e/<A       The  plaintiff  joined  issue  on  these  pleas. 

hobbett.  It  ap-  . 

pcaring  by  On  the  trial,  before  Williams  J.,  at  the  last  Flintshire 

evidence  that 

this  designated  assizcs,   it  appeared  (a)  that   the  hobbett  is  a  Welsh 

168  lis.  weight, 

and  that  a  sale        (a)   A  case  of  Lhyd  v.  HmmpkreyM,  an  action  brought  in  the  Ezcheqner, 

entiti  d  th  ^"^  ^"^  ^^  ^^  ^'^^  Assises  before  Wittiamt  J.     The  circumstances  of 

purchaser  to  the  two  cases  being  identical,  it  was  agreed  by  counsel  that  the  proceed- 
so  many  pounds  ings  in  Uo^d  y.  ffumphreyt  should  be  considered  as  having  taken  place 

also  in  Hughe*  ▼.  Humpkrty;    The  same  assumption  was,  therefore,  made 

in  the  present  argument. 
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measure;  that  the  hobbett  of  wheat  contains  four  fFelsh  ]854. 
pecks;  that  each  fFehh  peck  contains  42  lbs.  weight,  Waam 
and  therefore  the  hobbett  contains  168  lbs.  weight ;  that  -hu,jphbbys. 
an  ordinary  sack  should  contain  six  fFebh  pecks,  that  is 
252  lbs.  weighty  or  a  hobbett  and  a  hal£  That,  if  upon 
weighing  the  sack  it  is  found  to  contain  less  than  the 
252  lbs.  weight,  wheat  is  added,  to  make  up  that  weight; 
and,  if  the  sack  contains  more  than  the  252  lbs.  weight, 
wheat  to  the  amount  of  the  excess  in  weight  is  taken 
out  In  the  present  case,  the  sale  was  made,  by  sample, 
at  Rhyl  in  Flintshire,  at  so  much  per  hobbett ;  and  the 
wheat  was  delivered  in  sacks  of  the  ordinary  kind. 
Upon  this  evidence,  the  learned  Judge  directed  a  ver- 
dict for  the  defendant  on  the  third  issue :  and  a  verdict 
n^as  found  for  the  plaintiff  on  the  other  issues;  leave 
being  reserved  to  move  to  enter  a  verdict  for  the  plaintiff 
on  the  third  issue. 

In  last  JSaster  Term,  E.  Beavan  obtained  a  rule  Nisi 
for  entering  a  verdict  for  the  plaintiff  on  the  third  issue, 
or  for  a  new  trial. 

Webby  and  C7.  Milward  now  shewed  cause.  The  sale 
was  a  violation  of  stat.  5  &  6  ^  4.  c.  63.  Sect.  6,  after 
abolishing  "the  measure  called  the  Winchester  bushel,** 
"and  all  local  or  customary  measures,**  enacts  that 
"  every  person  who  shall  sell,  by  any  denomination  of 
measure  other  than  one  of  the  imperial  measures,  or 
some  multiple  or  some  aliquot  part,  such  as  half,  the 
quarter,  the  eighth,  the  sixteenth,  or  the  thirty  second 
parts  thereof,  shall,  on  conviction,  be  liable  to  a  penalty 
not  exceeding  the  sum  of  forty  shillings  for  every  such 
sale:  provided  always,  that  nothing  herein  contained 
shall  prevent  the  sale  of  any  articles  in  any  vessel,  where 
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1854.  such  vessel  is  not  represented  as  containing  any  amount 
Hughes  of  imperial  measure,  or  of  any  fixed,  local,  or  customary 
HuMPHAEYs.  measure  heretofore  in  use.**  It  will  be  contended,  in 
support  of  the  rule,  that  a  hobbett  appears,  upon  the 
evidence,  to  be  a  measure  of  weight  and  not  of  capacity. 
It  is  important,  however,  to  trace  the  history  of  the  law. 
Stat  22  C.  2.  c.  8.  s.  2.  imposes  a  penalty  for  selling 
any  sort  of  com  usually  sold  by  the  bushel  by  any  other 
bushel  or  measure  than  the  Winchester  measure,  contain- 
ing eight  gallons  to  the  bushel.  In  Rex  v.  Mcgor  {a) 
and  Rex  v.  Arnold  {b)  it  was  held  that  this  law  and  the 
subsequent  statute,  22  &  23  C.  2.  c.  12.  s,  2.,  adding 
to  the  pecuniary  penalty  enforced  by  the  former  Act  the 
forfeiture  of  the  com  sold,  were  still  in  force,  and  a  con- 
viction for  the  penalty  and  forfeiture  good,  though  it  was 
su^ested  in  the  former  case  that  later  statutes  had  inci- 
dentally sanctioned  the  use  of  other  measures.  In  Tyson 
V.  Thomas  (c)  it  was  held  that  an  action  could  not  be 
maintained  upon  a  contract  to  sell  by  the  hobbett. 
[Lord  Campbell  C.  J.  It  there  appeared,  on  the  evi- 
dence, that  a  hobbett  consisted  of  four  pecks  of  twenty 
one  quarts  each  :  here  the  evidence  is  that  the  word  de- 
signates a  certain  weight  estimated  in  pounds.]  Tlie 
contract  is  completed  in  the  market :  the  evidence  cer- 
tainly went  so  far  as  to  shew  that  it  was  usually  under- 
stood that  the  measure  would  answer  to  a  certain  weight. 
[Lord  Campbell  C.  J.  It  might  perhaps  be  a  measure  of 
capacity,  if  the  evidence  shewed  no  more  than  a  colla- 
teral warranty  that  it  should  weigh  so  much.]  The 
evidence  fell  short  even  of  that.  In  Owens  v.  Denton  (rf) 
also  a  sale  by  hobbett  was  held  to  be  illegal  [Lord  Camp- 

(a)  4  T  R.  750.  (6)  5  T.  R.  353. 

(c)  AtCUL  ^  r.  119.  (d)  1  C.  Af.  ^  R.  711. 
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bell  C.  J.  It  was  there  assumed  that  the  hobbett  was  a  }S54. 
measure  of  capacity.]  The  policy  of  the  Legislature  Hughks 
has  been  to  discourage  the  use  of  local  measures.  Soon  humphbryb. 
after  the  decision  of  Th^san  v.  TTumas  (a)  stat.  5  G.  4. 
c.  74.  came  In  force  (&).  That  statute,  by  sect.  23, 
repealed  (among  many  others)  the  two  Acts  of  C.  2. 
already  mentioned,  so  far  as  related  to  establishing 
standard  weights  and  measures;  and  enacted,  by  sect.  15, 
that  ''all  contracts,  bargains,  sales  and  dealings"  for 
any  work,  &c.,  or  ''  for  any  goods,  watres,  merchandize 
or  other  thing  to  be  sold,  delivered,  done  or  agreed  for 
by  weight  or  measure,  where  no  special  agreement  shall 
be  made  to  the  contrary,  shall  be  deemed,  taken  and 
construed  to  be  made  and  had  according  to  the  standard 
weights  and  measures  ascertained  by  this  Act ;  and  in 
all  cases  where  any  special  agreement  shall  be  made, 
with  reference  to  any  weight  or  measure  established  by 
local  custom,  the  ratio  or  proportion  which  every  such 
local  weight  or  measure  shall  bear  to  any  of  the  said 
standard  weights  or  measures  shall  be  expressed,  de- 
clared and  specified  in  such  agreement,  or  otherwise 
such  agreement  shall  be  null  and  void."  Under  that 
Act  Lord  Tenterden  thought  that  a  sale  even  by  the 
Winchester  bushel,  not  specifying  its  proportion  to  the 
standard  weights,  was  bad ;  Watts  v.  Friend  (c).  [Lord 
Campbell  C.  J.  But  the  sale  here,  however  worded, 
was  at  so  much  per  pound  avoirdupois.]  The  same 
argument  might  be  applied  to  sales  by  the  Winchester 
bushel,  which  was  always  understood  to  contain  70  lbs. 

(a)  Araa.^  r.  ii9. 

(6)  SectB.  15  and  23  were,  by  flat.  5  G,  4.  e.  74.,  to  come  in  force  on 
1st  Map  1825  ;  bat  tbe  time  was  postponed  to  Ut  Januaiy  1826,  bj  stat. 
6  G.  4.  c.  12.  ».  1. 

(c)  10  B.  ^  a  446. 
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1854.  [Cromptan  J.  You  could  not  have  insisted  on  70  lbs. 
HuGHEB  weight  of  com.  Lord  Campbell  C.  J.  Whereas  here 
HuMPH&sya.  ^^®  bargain  was  for  so  many  times  168  lbs.,  which  were 
insisted  upon.  Does  stat.  5  &  6  ^  4.  c.  64.  «.  6.  do 
more  than  prescribe  that,  where  you  do  sell  by  measure, 
it  must  be  by  the  imperial  measure  ?]  In  Rex  v.  Ar- 
nold (a)  the  conviction,  which  was  sustained,  stated  that 
the  party  "did  unlawfully  buy  of  and  from"  &c.  "a 
certain  qu^tntity  of  wheat  containing  divers,  to  wit, 
fifteen  bushels,  in  a  different  manner  than  by  any 
bushel  or  measure  agreeable  to  the  standard"  "com- 
monly called  the  Winchester  measure."  It  was  not  al- 
leged that  the  sale  was  by  capacity:  the  conviction 
would  have  been  proved  by  a  sale  by  weight  {b).  Sect 
21  of  Stat  5  &  6  fT.  4.  c.  63.  avoids  all  contracts  made 
by  "  any  weight  or  measure  other  than  those  authorized 
by  this  Act,  or  some  aliquot  part  thereof,"  and  imposes 
a  penalty  for  the  use  of  such  weight  or  measure. 

Joseph  Brown  and  Coxon,  contrii,  were  not  called 
upon. 

Lord  Campbell  C.  J.  I  am  clearly  of  opinion  that 
this  objection  cannot  be  supported.  It  is  no  ground  for 
the  objection  that  a  particular  measure  is  named;  for  the 
statutes  referred  to,  on  which  the  decisions  have  taken 
place,  were  to  the  effect  only  that  when  the  sale  was 
by  measure  this  should  be  by  measure  of  a  particular 

(a)  5  r.  ».  363. 

(6)  C.  MUwtrd  also  mentioned  that  the  conviction  in  JUx  t.  Mybr 
(4  T.  B.  750)  ii  to  be  found  in  6  Weniw.  PL  23.  It  states  that  the  party 
bought  "forty  bushels  of  wheat  unground  by  another  and  different  bushel 
and  measure  than"  the  WincKetter  measure. 
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sort     There  is  nothiDg  to  indicate  that,  when  the  sale        1864. 
was  by  weighty  the  designation  of  a  given  weight  bj  a       hughm 
local  measure  was  illegal.     If,  however,  this  was  really    humfhbeyb. 
a  sale  by  measure  of  capacity  it  would  be  contrary  to 
the  Act     And  the  question  therefore  comes  to  be,  Was 
it  a  sale  by  measure  or  a  sale  by  weight  in  pounds  ? 
Now,  according  to   the   evidence,  when  you  buy  by 
hobbett    you    buy,    not   dimensions,   but    avoirdupois 
pounds;  and  the  contract  is  not  fulfilled  unless  that 
weight  is  made  up :  it  is  therefore  a  sale  of  so  many 
times  168  lbs.,  which  is  a  sale  by  weight,  and  no  in- 
fringement of  Stat  5  &  6  fV,  4*  c.  63.,  or  of  any  other 
Act 

Coleridge  J.  concurred. 

Erle  J.   It  is  clearly  a  sale  by  the  pound,  the  hobbett 
being  a  given  multiple  of  a  pound* 

Crompton  J.  concurred. 

Rule  absolute  (a). 

(a)  See  Jonei  ▼.  GUet,  10  Exeh.  119. 
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1854. 


wtdnt»day,  Thc    QuEEN  agaiTist  The   Inhabitants   of 

June  inh.  '^ 

Eardisland. 


having,  under 


^PHIS   was    an     indiclment     preferred    against    the 
Stat.  6  8c  6  inhabitants  of  the  parish  of  Eardisland  in  Hereford- 

s.  95.,  ordered  shirty  under  Stat.  5  &  6  W.  A.  c.  50.  s.  95.  The  bill  was 
preferred  at  found  at  the  Herefordshire  assizes  :  and  the  prosecutor 
againrt  Ujc  amoved  the  indictment  into  this  Court  by  certiorari ; 
mhab^Unta  of     ^j^([  ^^  ^^^^  y^g^  ^^.jg  J  ^^  jj^g  jjjgj  priyg  side,  at  the  last 

"T-'h^^*^ *^^  -Hi?r^^£&Aire  assizes,  before  Wightman  J.;  when  a 
the  prosecutor   verdict  was  fouud  for  the  Crown.     The  learned  Judge 

remoYed  the 

case  by  cer-      indorsed  upon  the  Nisi  prius  record  an  order:  "that  the 

tiorari  into  /.    •  .  .         .  .  •.  /.    •  j 

this  Court ;  costs  of  this  prosccutiou  DC  paid  out  or  the  rate  made 
on  the  Kisi"     ^^^  levied  in  the  parish  of  Eardisland  in  pursuance  of 

thi"LsLtsr  ^^^  ^^'"^®  ^'^  *"^  ^^^  WiUiam  4th,  chapter  50."  In 
and  a  verdict     \^^  ipgi-j^  ^  gjjg  j^ar  rule  was  made,  that  it  should  be 

was  given  for  ' 

the  Crown.       referred  to  the  coroner  and  attorney  of  this  Court  to  tax 

Held  that  ^ 

the  prosecutor   the  Said  costs.     In  this  Term  (a), 

was  entitled  to 
costs,  though 

the  section  Whoteley  moved  for  a  rule  to  shew  cause  why  the 

removaf  by  a  order  of  the  Judge  and  the  side  bar  rule  should  not  be 
defendant  ^^^  ««;j^ 

And  that  a      Set  aSldc. 

dirwtb  ^thr*  ^™''  ^^®  Judge  had  no  power  to  make  this  order. 
costs  to  be^        Sect  95,  under  which  it  is  supposed  to  be  made,  autho- 

paid  out  of  '  ^^ 

*'  the  rate  made 

and  levied  **  in  the  parish  according  to  the  statute,  was  not  for  that  reason  bad. 

The  order  did  not  name  the  amount  of  costs.    Held,  on  motion  to  set  the  order  aside, 
that  it  was  nevertheless  good. 

A  side  bar  rule  was  obtained  for  the  coroner  and  attorney  of  this  Court  to  tax  the  amount. 
Held  proper,  by  Lord  Campbell  C.  J.  and  Erie  J. ,  dissentientc  Crompton  J. 

^a)  May  27th. 
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rizes  defendants  only  to  remove  by  certiorari :  here  the        1854. 
removal   was   by  the   prosecutor.     [Coleridge  J.     The    xhe  Queen 
clause   authorizing  a  defendant  to  remove   may  have    inhaWtanuof 
been  considered  necessary  in  consequence  of  the  cer-  EARDisLANa 
tiorari  having  been  taken  away  (a):   but  the   Crown 
would  not  be  within  the  prohibition.]     The  prosecutor 
therefore  removes  at  common  law,  aud  cannot  have  the 
statutable  costs.      [Coleridge  J.  referred  to  Regina  v. 
Pembridge  {b),']      That   was  a  case   where   the   Judge 
certified  that  the  defence  was  frivolous,  under  sect.  98. 

Secondly,  the  order  of  the  Judge  is  bad,  for  not 
naming  the  amount  of  the  costs ;  Regina  v.  Clark  (e), 
Regina  v.  Watford  (d). 

Thirdly,  the  ord^r  directs  the  costs  to  be  paid  out  of 
*'  the  rate  made  and  levied  in  the  parish :"  there  may 
have  been  no  such  rate :  the  order  should  be  for  payment 
out  of  a  rate  to  be  made;  that  must  have  been  the 
meaning  of  this  section. 

CoLEBiDGE  J.  That  fault,  if  it  be  one,  will  do  you  no 
harm.  There  is  nothing  in  your  first  and  third  points : 
on  the  second  you  may  take  a  rule  Nisi. 

Erle  and  Cbobifton  Js.  concurred. 

(No  fourth  Judge  was  present) 

Rule  Nisi  accordingly. 

Keating  and  J.  Gray  now  shewed  cause.  Regina  v. 
Chrk  (c)  is  inapplicable.      There  the   indictment  was 

(a)  Seet.  107.     See  Rtgina  v.  Sandon^  ante,  p.  547. 
(6)  3  Q.  B.  901.  (e)  5  Q.  B.  887. 

(<0  4  Z).  *  L.  593. 
VOL.    III.  3   Q  £.    &   B. 
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1854.  preferred  at  the  Assises  in  the  6rBt  instance,  and  tried 
The  QuBEif  ^7  ^®  Judge  sitting  on  the  criminal  side.  The  Judge 
jjj^^iJllg^^  of  there  sits  in  banc ;  and  what  he,  when  acting  as  a  Camt 
EAKoitLAKD.  of  oyer  and  terminer,  does  not  do  cannot  be  done  at  alL 
In  that  case,  too,  the  commission  of  the  Judge  had 
expired,  and  the  Court  had  ceased  to  exist  for  nearly 
two  years  before  the  application.  The  order  of  the 
Ju(^  here  is  no  more  uncertain  than  an  award  which 
directs  the  costs  to  be  paid  by  one  of  the  parties,  but 
leaves  it  to  the  officer  of  the  Court  to  tax  the  amount 
[Lord  Campbell  C.  J.  The  officer  of  the  Court  of 
Quarter  Sessions  taxes,  where  they  order  costs.  Cramp- 
ton  J.  In  2  Nol.  P.  L.  574  (4th  ed.)  it  is  said :  <'  where  the 
court  of  quarter  sessions  gives  costs  to  the  party  appeal- 
ing against  a  rate,  it.  should  ascertain  the  precise  amount, 
for  if  their  order  directs,  that  'the  costs  of  the  appeal 
shall  be  taxed  by  the  derk  of  the  peace,'  it  is  bad  as  to 
that  particular.*^  That  Court  is  in  the  same  position  as 
the  Judge  of  oyer  and  terminer.  But  when  the  case  is 
tried  at  Nin  prius,  having  been  removed  into  this  Court, 
the  ordinaiy  rules  of  Nisi  prius  cases  are  applicable. 
The  Judge  at  Nisi  priiis  has  no  taxing  officer.  In 
Begina  v.  Watford  {a)  the  order  was  held  bad  for  not 
specifying  the  fund  from  which  the  payment  was  to  be  , 

made.     The  function  of  the  Judge  who  tries  the  case  I 

is,  to  see  that  the  case  falls  within  sect.  95,  whether  the 
road  is  really  a  highway,  whether  the  prosecution  has 
been  ordered  by  justices,  and  the  like.  He  is  then  to 
order  that  costs  be  paid  by  the  defendant  [Lord  Cmmp- 
beU  C.  J.  That  may  perhaps  be  all  that  the  actual 
words  of  the  section  require :  but  the  authorities  shew 

(a;  AD.^L.  683. 


Eabdislano. 
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that,  in  at  least  some  cases,  the  Judge  has  to  do  more.]        1854. 
Not  where  the  trial  is  at  Nisi  prills.    [Lord  Campbell    The  Queen 
C.  J.    Reffina  v.  Clarh  (a)  was  certainly  not  a  case  at   inhabitants  of 
Nisi  prius ;  but  Regina  v.  Watford  (i)  was.     But  the 
Blaster  of  the  Crown  office,  Mr.  Robinson^  informs  us 
that  the  practice  has  been  in  conformity  with  what  has 
been  Axmt  here.] 

H^kateky  and  Skinner,  contra.  Sect  95  confers  a 
very  special  power  on  the  Judge.  It  is  admitted,  on  the 
other  side,  that  the  amount  must  be  ascertained  both  by 
the  Court  of  Quarter  Setssions  and  by  the  Judge  of  oyer 
and  terminer.  [Erie  J.  The  95th  section  contemplates 
three  tribunals:  first,  the  Judge  of  oyer  and  terminer 
(improperly  called  Judge  of  Assize);  secondly,  the 
Quarter  Sessions;  thirdly,  by  the  proviso,  this  Court, 
upon  a  removal  firom  Quarter  Sessions  by  the  defendants. 
Cramptan  J.  The  effect  of  the  proviso  rather  seems  to 
me  to  be  to  put  the  Judge  at  Nisi  prius,  in  this  respect, 
on  a  footing  with  the  Judge  of  oyer  and  terminer :  I  do 
not  think  it  has  any  thing  to  do  with  this  Court,  so  &r 
as  the  costs  are  concerned.]  Each  of  the  three  tribunals 
has  the  same  means  of  taxing  the  amount.  It  is  said 
that  the  Judge  has  no  taxing  officer:  why  should  he  not 
employ  the  derk  of  assize  to  tax?  Regina  v.  Clark  (a) 
is  in  pomt.  [Lord  Campbell  C.  J.  That  case  shews  only 
that  a  mandamus  would  not  issue  to  command  the  pay- 
ment of  a  sum  not  ascertained]  Pattesan  J.  there  says  : 
^*  when  the  legislature  says  that  the  Judge  shall  direct 
the  costs  to  be  paid,  the  meaning  must  be  that  he  should 
ascertiun  the  amount,  either  by  himself,  or  his  officer, 

(a)  5  Q.  B.  887.  (6)  4  D.  ^  £.  593. 

3  q2 
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1854.       or  some  one  whose  advice  he  may  take."    Regina  v. 

The  QuBEN     Watford  {a)  is  also  an  authority  in  favour  of  the  rule, 

Inhabitonu  of  ^^^"8*^  ^'^^  *  ^^^J  Strong  one ;  for  the  objection  which 

Eardibland.  there  most  weighed  with  the  Judge  was  not  that  now 

insisted  upon.     The  order  for  costs,  when  made,  is  the 

order  of  the  Judge,  not  of  this  Court     The  question  is 

whether  the  order,  as  it  stands,  is  good  or  bad:  and  it  is 

bad  for  its  generality,  and  cannot  be  aided  by  an  act  of 

this  Court  in  banc. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
rule  should  be  discharged.  It  seeks  to  disturb  a  prac- 
tice which,  as  our  officer  certifies  to  us,  is  the  usual 
practice,  and  which  is  certainly  a  most  convenient  one. 
It  is  clear  that  justice  may  be  done  in  this  way  better 
than  in  the  way  suggested  by  the  party  impugning  it. 
Still  we  must  alter  the  practice,  if  we  are  bound  to  do 
so  by  the  words  of  the  statute.  But  I  think  we  are 
not  90  bound.  The  order  of  the  Judge  follows  the 
statute  ipsissimis  verbis,  and  is  unimpeachable,  whether 
what  has  been  done  by  the  side  bar  rule  be  right  or 
wrong.  But  I  think  that  the  side  bar  rule  is  right,  and 
that  the  costs  ought  to  be  taxed  by  the  officer,  who 
should  include  the  costs  which  have  been  incurred  sub- 
sequently to  the  assizes.  The  record  is  brought  here  by 
certiorari,  and  has  become  a  record  of  the  Court  of 
Queen's  Bench.  We  are  to  give  our  judgment  upon  it, 
and  are  invested  with  power  to  estimate  the  amount  of 
costs.  My  brother  Erie  has  shewn  that  the  95th  section 
contemplates  three  tribunals,  the  sessions,  the  Court  of 
oyer  and  terminer,  and  the  Judge  who  at  Nisi  prius 
tries  the  cases  on  the  record  of  this  Court.     This  is  the 

(a)AD.^L,  593. 
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third  case :  and,  upon  a  fair  interpretation  of  the  Act,        1854. 

the  Judge  at  Nisi  prius  is  to  make  an  order  which  is  to    The  Queen 

be  carried  into  effect   by  our  officer  ascertaining  the    inhabrunts  of 

amount  of  costs  down  to  the  time  at  which  the  last   Eardwlakd. 

costs  are  incurred.     I  cannot  find  that  in  so  deciding  I 

am  acting  against  the  authority  of  any  case.     I  approve 

of  the  decision  in  Regina  v.  Clark  {a) :  no  mandamus 

can  go  commanding  the  payment  of  an  indefinite  sum. 

Regina  v.  Watford  (&)  was  decided  on  the  ground  that 

the  order  was  bad  for  not  ascertaining  the  fund  firom 

which  the  payment  was  to  be  made ;  and  on  that  ground 

alone. 

Erle  J.  I  also  am  of  opinion  that  the  rule  should 
be  discharged.  The  95th  section  in  the  first  place  pro- 
vides two  tribunals.  One  of  these  is  called  ^'  the  next 
assizes  f '  and  afterwards  the  words  are  "  the  Judge  of 
assize  before  whom  the  said  indictment  is  tried:"  but 
the  Judge  who  tries  an  indictment  sits,  not  under  a 
commission  of  assize,  but  under  a  commission  of  oyer 
and  terminer ;  so  the  Court  of  oyer  and  terminer  must 
be  the  tribunal  meant  The  other  is  the  Court  of 
Quarter  Sessions.  In  these  two  cases,  it  has  been  held 
that  the  order  for  payment  of  costs  must  specify  the 
amount  This  is  a  third  tribunal,  contemplated  in  the 
proviso  at  the  end  of  the  section ;  and  the  Judge  has 
here  not  specified  the  amount  So  that  the  question  is, 
whether  there  be  a  distinction  in  this  respect  between 
the  two  tribunals  first  named  and  that  contemplated 
under  the  proviso  authorizing  a  removal  to  this  Court 
Now  there  is  good  reason  why  the  Commissioner  of 

(a)  5  Q,  B.  887.  (6)  A  D.  ^  L.  593. 
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1854.  oyer  and  tenniner  who  tries  the  case,  or  the  Qaaiter 
The  QuKEN  Sessions,  should  fix  the  amount  In  each  of  these  two 
lababuimts  of  ^^*^®  ^^®  tribunal  which  tries  has  fall  power  finally  to 
Eardisland.  dispose  of  the  case.  On  judgment  being  there  pro- 
nounced, the  record  has  finished  its  office  and  the 
prosecution  is  at  an  end.  With  reason,  therefore,  those 
tribunals  are  entrusted  with  the  doty  of  ascertaining  the 
amount,  and  cannot  hand  this  duty  over  to  an  inferior 
officer.  It  is  not  supposed  that  the  Judge  or  Quarter 
Sessions  ascertain  the  amount  themselves:  they  adopt 
the  act  of  their  officer;  but  this  makes  it  requisite 
that  the  adoption  should  take  place  before  their  duty  is 
at  an  end.  But  is  this  reasoning  applicable  to  a  case 
removed  by  certiorari?  Suppose  the  case  were  tried 
at  bar ;  there  is  there  no  Judge  of  assize ;  yet  the  costs 
could  be  given  and  estimated ;  for  1  presume  it  will  not 
be  contended  that  a  party,  by  removing  to  this  Court, 
loses  his  right  to  costs.  Now,  when  a  trial  is  at  bar, 
our  officer  is  ordered  to  tax  the  costs.  Then  also,  by 
the  course  of  practice  in  the  case  of  trials  at  Nbi  priiu, 
the  Court  orders  its  officer  to  tax ;  the  practice  in  this 
respect  does  not  differ,  whether  the  trial  be  at  Nisi  prii^ 
or  at  bar.  But  it  is  said  that  the  Judge  at  Nisi  priiis  is 
in  the  same  position  as  what  is  called  *^  the  Judge  of 
assize,"  meaning  the  Judge  of  oyer  and  terminer.  That, 
I  think,  is  wrong.  The  Judge  at  Nisi  prills  tries  for 
this  Court ;  and  the  analogy  of  a  trial  at  bar  applies :  it 
is  clear  that  he  cannot  ascertain  the  costs;  for  the  record 
must  be  returned  to  the  Crown  office,  so  that  all  the 
costs  do  not  fall  under  the  notice  of  the  Judge  at  Nisi 
prius.  If,  in  any  case,  he  can  ascertain  them  all,  sdll 
I  see  nothing  to  shew  that  he  must :  and  I  think  the 
ordinary  practice  may  prevail,  and  that  he  may  adopt 
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8iib  silentio  the  act  of  the  officer.     The  trial  at  Nisi  1854. 

pri&s  takes  place  subject  to  the  contingeDcy  of  a  new  The  Qoiur" 

trial  being  ordered  by  this  Court,  in  which  case  the  inhiOiiunuof 

order  of  the  Judge  would  fall  to  the  ground.    It  seems  Eardwland. 
to  me  that  the  prosecutor  has  here  followed  the  right 
course. 

Cbompton  J.  I  agree  that  there  is  no  reason  for 
setting  aside  the  Judge's  order,  which  may  be  the 
foundation  for  a  subsequent  order.  But  I  think  that, 
under  this  proceeding,  the  prosecutor  cannot  get  his 
costs,  and  that  some  further  step  is  wanted.  But,  as  at 
present  advised,  I  do  not  think  this  the  proper  mode  for 
obtaining  these  costs.  I  think  this  Court  has  nothing  to 
do  with  the  matter.  Upon  the  decisions,  it  seems  clear 
that  the  Judge  who  tries  is  to  settle  the  amount.  The 
effect  of  the  side  bar  rule  is  to  delegate  the  authority  of 
this  Court  to  its  officer ;  and,  after  he  has  taxed,  if  the 
amount  is  not  paid,  an  attachment  may  go :  so  that  the 
Judge  who  orders  the  payment  really  does  nothing  as 
to  the  amount  Now,  according  to  the  very  words  of 
Mr.  Justice  Patteson,  which  have  been  cited,  '^  when  the 
Legislature  says  that  the  Judge  shall  order  the  costs  to 
be  paid,  the  meaning  must  be  that  he  shall  ascertain 
the  amount  either  by  himself,  or  his  officer,  or  some  one 
whose  advice  he  may  take**  (a).  But  by  the  proposed 
proceeding  we  shall  take  this  away  from  the  Judge.  It 
seems  to  me  that  the  party  who  tries  is  the  party  ulti- 
mately to  say  what  is  to  be  paid.  It  is  admitted  that 
this  is  so  when  the  trial  is  at  Quarter  Sessions  or  before 
a  Judge  of  oyer  and  terminer.  Suppose  the  Judge  at 
Nisi  prills  is  not  a  member  of  this  Court :  if  we  direct 

(a)  5  Q.  B.  694. 
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1854.        ^^^  oflBcer  to  ascertain  the  amount,  we  withdraw  the 

The  Q  K        question  of  amount  entirely  from  the  Judge.     It  is  not 

V.  contended  that  the  Judee  at  Nisi  priiis  cannot  fix  the 

Inhabitants  of  °  '^ 

Eabdisland.  amount :  and  suppose  he  chooses  to  do  so,  by  gettmg 
assistance,  and  giving  the  sanction  of  his  name  to  the 
ascertained  amount:  can  we  say  that  he  is  wrong? 
The  Judge  may  not  agree  to  the  amount  which  the 
officer  fixes:  but  we  are  taking  firom  him  the  power  of 
exercising  his  judgment  on  the  amount,  which  it  seems 
clear  to  me  that  he  ought  to  have.  I  think,  therefore, 
that  we  have  nothing  to  do  with  the  matter,  and  that  the 
side  bar  rule  is  wrong.  A  difficulty  is  suggested,  that 
costs  may  be  incurred  in  respect  of  what  takes  place  after 
the  assizes.  I  do  not  see  the  difficulty :  the  Judge  need 
not  ascertain  the  amount  while  he  is  sitting  at  Nisi  prii^ 
but  may  do  so  after  all  the  proceedings  are  brought  to 
an  end.  It  is  said  that  the  95th  section  contemplates 
three  tribunals.  I  think  that  makes  no  difierence. 
The  proviso  at  the  end  of  the  section  enables  a  defend- 
ant to  remove  from  the  Quarter  Sessions :  a  little  while 
ago  there  was  a  doubt  whether  he  could  remove  from 
the  Assizes ;  but  the  doubt  did  not  prevail  (a).  But  I 
think  the  efiect  of  the  proviso  is  only  to  put  the  Judge 
at  Nisi  priiis  into  the  position  of  the  Judge  of  oyer  and 
terminer.  To  grant  this  side  bar  rule  is  as  much  as  to 
say  that  this  Court  could  order  the  payment  of  the  costs. 
But  we  cannot  say  whether  the  requisites  of  the  section 
were  complied  with,  as,  for  instance,  whether  the 
liability  was  in  dispute.  It  seems  to  me,  therefore,  that 
this  course,  though  a  convenient  one,  is  not  the  proper 
one.  If  the  question  were  new,  I  should  be  more  ready 
to  put.  a  liberal  interpretation  on  the  section. 

^a)  Regina  v.  Sando»f  ante,  p.  547. 
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Lord  Campbell  C.  J.  added :  I  wish  to  say  (not  by        i854. 

way  of  reply  to  my  brother  Crompton,  but  by  way  of  Th©  Queen 

explanation)  that  I  think  the  Judge  after  granting  the  ini,abitaiitg  of 

order  at  Nisi  priils  is  functus  oflBcio;  and  I  think  that  Eabdwland. 
he  is  to  grant  the  order  in  this  form ;  and  then  the  only 
mode  of  carrying  it  out  is  by  a  side  bar  rule. 

Crompton  J.  The  Judge  who  tried  the  case  will 
then  have  no  opportunity  of  dissenting  from  the  taxation 
of  the  officer  of  this  Court. 

(No  fourth  Judge  was  present.) 

Rule  discharged. 


G 


ViDi  against  Smith  and  another.  J*"'^it*h 

ROVE,  in  this  Term,  obtained  a  rule  calling  on  the  Pending  an 

,.,.,.  ,  ,  .  1  •      •ction  for  in- 

defendants  in  this  cause  to  shew  cause  why,  "  withm  fringemont  of 
four  days  after  service  of  the  rule  absolute  to  be  made  an  invention, 
herein,  they  should  not  deliver  to  the  plaintiff's  attorney  ^\^^^  under 
an  account  in  writing,  verified  by  affidavit,  of  all  the  J*^®  AnSnd- 

ment  Act, 
1852,  a  rale 
Nisi  that  defendant  should  render  on  oath  an  account  of  the  sale  of  the  articles  (alleged  to 
be  pirated)  sold  before  the  action,  and  of  the  profit  made  therefrom :  and  keep  an  account 
of  the  articles  to  be  sold  and  of  the  profits  therefrom :  and  that  plaintiff  roiffbt  inspect  the 
defendant's  books.  The  rule  was  drawn  up  on  an  aflidayit  that  plaintiff  had  the  patent,  and 
that  defendant  had  infringed  it,  after  notice.     Cause  being  shewn. 

Held  :  that  no  retrospectiTC  account  of  profits  made  by  sales  before  the  action  ought  to 
be  ordered  before  final  judgment.  And  that  the  inspection  mentioned  in  sect.  42  of 
The  Patent  Law  Amendment  Act,  1852,  was  an  inspection  of  the  articles,  and  not  of  the 
books.    And  so  much  of  the  rule  was  discharged. 

But,  held  that  the  Court  had  jurisdiction  to  order  an  account  to  be  kept  in  future,  though 
no  injunction  was  asked  for,  it  appearing  that  there  was  a  primfi  facie  case  of  infringement : 
and  the  Court  ordered  that  the  rule  should  be  absolute  for  such  an  account,  on  condition 
that  plaintiff  elected  not  to  claim  damages  at  the  trial,  and  undertook,  if  he  failed  in  the 
action,  to  pay  defendant  the  ezpcnce  ofaeeping  the  account  so  ordered. 


970 


TRINITY  TERM. 


1864.  metallic  barometere,  called  or  kDown  as  BawrdtnCs^  or 
~ViDi  Bmirdon  %  Richards%  MetaBie  Barometerty  sold  by  de- 
SuiTu.  fendants  since  Ist  October  1851,  and  of  the  pro6t  made 
therefrom:  and  why  defendants  should  not  keep  an 
account  of  all  such  barometers  sold  by  them,  and  of  the 
profits  made  therefirom«  until  such  further  order  as  the 
Court  may  make  in  the  premises :  and  why  plaintiff,  his 
attorney  and  agent,  should  not  be  at  liberty  to  inspect 
the  defendants'  books  containmg  any  entry  relating  to 
such  sale." 

The  rule  was  drawn  up,  on  reading  an  aflSdavit,  by 
which  it  appeared  that  letters  patent  for  an  improve- 
ment in  barometers  were  granted,  on  27th  April  1844,  to 
the  deponent,  who  was  the  first  inventor ;  that,  on  6th 
November  1849,  the  patent  was  assigned  to  the  plaintiff: 
that  defendant  sold  barometers  made  on  what  was  sworn 
to  be  the  same  principle,  and  in  particular,  after  being 
warned  that  it  was  an  infiingement  of  plaintiff's  patent, 
sold  one  on  1st  May  last     In  this  Term  (a), 

ffilles  shewed  cause.  The  rule  is  asked  for  under 
sect.  42  of  The  Patent  Law  Amendment  Act,  1852 
(15  &  16  Vict.  c.  83).  The  object  of  that  enactment 
was  to  give  a  Court  of  common  law,  in  which  an  action 
for  the  infringement  of  a  patent  is  pending,  power  to 
do  all  that  a  Court  of  equity  could  do  as  connected  with 
that  action.  It  was  not  intended  to  create  any  new 
equity,  but  merely  to  enable  the  Court  of  law  to 
administer  the  equity  already  existing.  To  understand 
the  equity  cases,  care  must  be  taken  to  distinguish 
between  the  two  classes  of  account.    The  one  class 

(a)  Jutu  lath.  B«fore  Lord  Campbeli  C.  J.,  Colerid^t  Erk  and 
CrompioH  Js. 
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comprises  orders  for  an  account,  to  be  kept  in  future,  i854. 
by  the  defendant:  such  accounts  are  ordered  by  the  ^^^ 
consent  of  the  defendant,  and  indeed  on  his  application,  smrn, 
as  a  condition  for  dissolving  an  interim  injunction.  The 
other  class  of  accounts  comprises  those  ordered  to  be  taken 
before  the  Master:  such  accounts  are  ordered  only  on 
the  final  decree,  when  the  injunction  is  made  perpetual ; 
and  the  account  thus  ordered  to  be  taken  embraces  the 
account  of  all  by-gone  profits*  This  latter  account  has, 
it  is  believed,  in  practice  never  yet  been  completely  taken, 
inasmuch  as  the  parties  always  find  it  impracticable  on 
both  sides,  and  come  to  a  compromise :  but,  when  ordered, 
it  is  to  be  taken  before  the  Master,  and  is  not,  like  the 
account  asked  for  in  this  rule,  an  account  to  be  rendered 
by  the  defendant.  That,  if  sought  at  all  in  equity,  would 
be  sought  by  a  bill  of  discovery,  not  by  an  order  for  an 
account  Then  the  final  account,  if  worked  out,  is  the 
account  on  which  the  defendant  is  to  be  ordered  to  pay 
the  profits,  which  he  has  made  by  infiinging  the  patent, 
to  the  plaintiff,  who  has  established  his  right  to  them. 
It  is  premature  to  call  upon  the  defendant  to  enter  into 
an  expensive  and  troublesome  inquiry  before  it  is  ascer- 
tained that  the  plaintiff  has  any  right  to  such  profits. 
And,  if  it  were  right  to  order  it,  the  account  should  be, 
not  of  the  profit  made  by  selling  the  barometers,  but  of 
the  profit  made  by  infiringing  the  patent  right ;  which  is 
not  the  same  thing.  Neither  is  it  right  that  the  plaintiff 
should  at  once  seek  to  recover  damages  for  the  injury  he 
has  sustained,  and  also  seek  that  the  defendant  should 
be  declared  a  trustee  for  him  of  the  profits  made  by  that 
infringement.  Then,  as  to  the  branch  of  the  rule  which 
prajs  for  an  interim  account.  The  whole  jurisdiction 
in  equity  depends   on   the    injunction ;    and   here   an 


▼. 

SMfTH. 
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]854.  injunction  18  not  prayed  for.  [Erie  J.  If  it  were  neces- 
ViDi  sary,  the  rule  might  be  to  order  an  injunction  anleas 
the  defendant  consented  to  render  an  account.  That 
would  be  perfectly  analogous  to  the  practice  in  equity.] 
In  that  case  the  defendant  might  shew  that  it  was  not  a 
proper  case  for  an  injunction.  If  there  is  not  consent  on 
the  part  of  the  defendant,  as  a  condition  for  dissolving 
an  injunction,  neither  this  Court,  nor  a  Court  of  equity, 
could  order  an  account  of  what  took  place  after  the  com- 
mencement of  the  action.  [Cromptan  J.  Surely  an 
account  of  the  profits  accrued  after  action^  has  always 
been  obtained  in  equity;  and,  though  the  new  juris- 
diction given  to  the  Courts  of  law  is  to  do  in  substance 
the  same  as  was  done  in  equity,  the  form  must  be 
moulded  to  suit  the  different  machinery  of  the  two 
Courts.]  The  authorities  in  equity  are  all  collected  in 
Hindmarck  on  Patents^  p.  305  to  343.  They  shew  that 
the  whole  right  to  an  account  is  dependent  on  the 
having  an  injunction  ;  or,  at  least,  a  substantial  right  to 
an  injunction.  As  to  the  branch  of  the  rule  requiring 
an  inspection  of  the  books,  that  is  a  mistake.  The 
inspection  mentioned  in  The  Patent  Amendment  Act, 
1852,  is  an  inspection  of  the  article  alleged  to  be  an 
infringement,  a  view  of  machinery,  not  a  discovery  of 
evidence. 

Grove,  contriL  The  by-gone  account  should  be  ren* 
dered,  as  it  will  be  evidence  from  which  the  jury  may 
estimate  the  damages.  [Lord  Campbell  C.  J.  It  would 
operate  with  great  injustice  if  such  an  account  were  laid 
before  the  jury :  and,  if  we  have  power  to  order  it,  we 
should  not  do  so  for  such  a  purpose.]  Then  the  account 
is  not  available  at  all  for  damages.     ICrompton  J.    Does 
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equity  ever  order  an  account  as  ancillary  to  assessing  the        1854. 
damages  at  law  ?  Is  it  not  always  as  a  means  of  assessing         ^^j^j 
the  profits  of  which  the  defendant  is  to  be  declared  a       g^^^ 
trustee?    Lord  Campbell  C.  J.     I  see  nothing  in  the 
Act  to  affect  the  mode  of  procedure  at  all  where  the 
plaintiff  claims  damages  only;   when  he  waives  them 
and  claims  profits  in  equity,  the  Act  applies.] 

Cur.  adv.  vuU. 

Lord  Cabipdell  C.  J.  now  delivered  judgment. 

This  was  a  rule  which  was  obtained  soon  after  the 
commencement  of  the  action,  calling  on  the  defendants 
to  shew  cause  why  they  should  not,  within  four  days  after 
service  of  the  rule  absolute  to  be  made  hereon,  deliver 
to  the  plaintiff's  attorney  an  account  in  writing,  verified 
by  afiidavit,  of  all  the  metallic  barometers,  called  or 
known  as  BourdorCs,  or  Bourdon  and  Bichard8%  Metallic 
Barometers,  sold  by  the  defendants  since  the  1st  day  of 
October  1851,  and  of  the  profits  made  therefit>m:  and 
why  the  defendants  should  not  keep  an  account  of  all  such 
barometers  sold  by  them^  and  of  the  profits  made  there* 
fi-om,  until  such  further  order  as  this  Court  may  make 
in  the  premises:  and  why  the  plaintiff,  his  attorney  and 
agent,  should  not  be  at  liberty  to  inspect  the  defendants' 
books,  containing  any  entry  relating  to  any  such  sale. 
The  rule  was  drawn  up  on  reading  an  aflSdavit  swearing 
that,  on  27th  April  1844,  a  patent  for  a  new  mode  of 
constructing  barometers  was  granted  to  the  inventor, 
who  on  6th  November  1849  assigned  it  to  the  plaintiff: 
that  defendants  have  sold  barometers,  identical  in  prin- 
ciple with  those  manufactured  by  plaintiff  under  the 
patent :  that,  although  the  defendants  have  been  warned 
against  selling  such  pirated  barometers,  they  sold  one 
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18£4.  ^^  ^c  Ist  of  Afoy  last  at  their  shop  in  Londm;  and  it 
^^  is  believed  by  the  deponent  that  they  have  since  sold 
Smith.  ^^7 '  ^^  ^^  ^^7  continue  to  exhibit  one  of  these 
barometers  in  their  shop  window.  The  only  aflEklavit 
in  answer  merely  says  that  the  deponent  is  informed 
and  believes  that  the  question^  whether  the  defendant's 
barometer  is  a  piracy  of  plaintiff 's,  was  tried  in  a  Court 
of  law  in  Paris,  and  decided  against  the  plmntiff,  and 
that  this  decision  was  affirmed  on  appeal  by  anbther 
Court  of  law  in  Paris. 

We  think  that  the  greatest  part  of  what  is  sought  by 
this  rule  must  be  disallowed.  Before  final  judgment  we 
ought  not  to  grant  any  retrospective  account.  Such  an 
account  would  not  aid  any  account  of  profits  which  may 
then  be  ordered  if  the  plaintiff  obtains  a  verdict ;  and 
such  an  account  would  not  be  ordered  by  a  Court  of 
equity  before  the  final  decree.  We  are  likewise  of 
opinion  that  we  ought  not  to  make  the  desired  order 
for  an  inspection  of  the  defendant's  books.  The  *'  in- 
spection" mentioned  in  the  42d  section  of  stat.  15  &  16 
Vict  c.  83.«  we  conceive,  is  an  inspection  of  the  instru* 
ment  or  machinery  manufactured  or  used  by  the  parties, 
with  a  view  to  evidence  of  infi'ingement,  and  does  not 
refer  to  an  inspection  ot  books,  which  is  provided  for 
by  another  Act  of  Parliament  But  we  think  that  we 
have  authority  now  to  order,  and  that  we  ought  to  order, 
the  account  to  be  kept  by  the  defendants  of  all  such 
barometers  as  they  shall  sell  upon  the  principle  alleged 
to  be  an  infiringement  of  the  plaintiff's  patent,  and  of 
the  profits  made  therefixun,  until  such  further  order  as 
this  Court  may  make;  on  condition  of  the  {daintiff 
agreeing  to  waive  all  claim  to  recover  more  than 
nominal  damages  at  the  trial  of  the  action,  and  on 


T, 

Smith. 
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condidoD  that,  in  case  the  verdict  and  judgment  in  the        1854. 
action  shall  be  in  fiEtvour  of  the  defendants,  the  plaintiff        ^~^^ 
undertakes  to  pay  to  the  defendants  the  ezpence  of 
keeping  such  account 

It  has  been  contended  that  in  the  exercise  of  the 
equitable  jurisdiction  now  conferred  upon  us  we  can 
only  grant  an  account  where  there  is  or  has  been  an 
injunction.  But  an  injunction  does  not  invariably  accom- 
pany an  account  in  a  Court  of  equity ;  and,  if  it  did,  in 
effecting  the  object  in  view  by  ordering  an  account  we 
cannot  be  governed  by  the  same  rules  of  procedure 
which  it  has  been  found  expedient  to  adopt  in  Courts 
of  equity.  With  regard  to  an  account  to  be  kept  during 
the  litigation,  we  are  to  see  whether  there  is  laid  before 
us  reasonable  evidence  of  a  valid  patent,  of  this  patent 
having  been  infringed  by  the  defendant,  and  of  the 
defendant  making  profits  by  the  infringement.  The 
affidavit  relied  on  by  the  plaintiff  in  this  case  is  not 
strong:  but,  being  wholly  unanswered  by  the  defendants, 
we  think  that  it  is  a  sufficient  foundation  for  this  part 
of  the  rule.  Such  an  account  is  often  required  by  a 
Court  of  equity  on  dissolving  an  injunction,  ex  parle, 
^;ainBt  the  infinction  of  a  patent,  the  plaintiff  going  to 
law  to  establish  his  legal  right;  and  we  think  that  we 
may  properly  grant  it  on  such  a  primft  facie  case  as  is 
made  out  by  the  plaintiff  in  this  case.  But  we  are  of 
opinion  that  it  should  only  be  granted  on  condition  of 
the  plaintiff  waiving  his  claim  to  damages:  for  he  ought 
not  to  be  allowed  to  seek  substantial  damages  and  an 
account  of  profits,  conjoindy.  In  actions  for  the 
infringement  of  patents,  juries  have  found  verdicts  for 
large  damages  which  we  have  refused  to  disturb:  but 
we  conceive  that,  if  such  actions  had  been  brought  while 
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1854.  &  bill  in  equity  for  an  injuDCtion  had  been  reUuned,  a 
Vim  Court  of  equity  would  not  decree  an  account  of  profits 
Smith.  along  with  a  perpetual  injunction ;  much  less  would 
entertain  a  bill  praying  for  an  account  of  profits  filed 
after  the  verdict  We  likewise  think  it  expedient  to 
require  an  undertaking  on  the  part  of  the  plaintiff  to 
pay  the  expence  of  the  account,  should  the  verdict  and 
judgment  in  the  action  be  for  the  defendants :  although, 
without  this  undertaking,  the  Court  may  have  power  to 
order  this  expence  to  be  paid  by  the  plaintiff  as  part  of 
the  costs  of  the  action. 

Rule  accordingly. 

A  rule  was  afterwards  drawn  up,  ordering:  ''that  an 
account  be  kept  by  the  defendants  of  all  such  barometers 
as  they  shall  sell  upon  the  principle  alleged  by  plaintiff 
to  be  an  infringement  of  the  plaintiff's  patent,  and  of 
the  profits  made  therefirom,  until  such  further  order  as 
this  Court  may  make;  on  condition  of  the  plaintiff 
agreeing  to  waive  all  claim  to  recover  more  than 
nominal  damages  at  the  trial  of  the  action;  and  on 
condition  of,  in  case  the  verdict  and  judgment  in  the 
action  be  for  the  defendants,  the  plaintiff  undertaking 
to  pay  to  the  defendants  the  expence  of  keeping  such 
accounts"  (a). 

(a)  See  the  next  case. 
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Henby  Holland  against  Samuel  Fox. 


Thundajf, 
June  15th. 


O IR  F,  Thesiger^  in  last  Hilary  Terra,  January  27lh,  In  an  action 

obtained  a  rule  Nisi  to  discharge  a  rule,  absolute  in  fringoment  of 

the  first  instance,  obtained  by  Webster  in  this  cause  on  tiffobtaiJed  a' 

,  *-.i     Y  verdict  for  40#. 
i7tn  January. 


The  action  was  for  the  infringement  of  a  patent, 
granted  to  the  plaintiff  in  May  1840,  for  certain 
improvements  in  manufacturing  umbrellas.  The  writ 
issued  on  the  8th  day  of  February  1853.     The  cause  was 


January  was  drawn  up  on  reading  the  affidavit  of  the 
plaintiff  stating  the  above  dates,  and  that  defendant  had, 
early   in     1852,   commenced    infringements,   and    had 


damages. 
Afterwards  he 
obtained  a  rule, 
absolute  in  the 
first  instance, 
ordering  de- 
fendant to 
render  an  ac- 
•    J  t  1   •      •  /v»    1      •       Y        count  of  all 

tned  on  15th  December  1853;  when  plaintiff  obtained  a  the  articles 
verdict   with   40*.   damages.      fVebster's  rule   of  .17th  before  and 

since  the  com- 
mencement of 
the  action 
made  or  sold 
in  breach  of 
plaintiff's 

thereby,  as  plaintiff  was  informed  and  believed,  made  patent,  and 

pay  to  plaintiff 

great  profits.     It  ordered  that  the  defendant  "do  within  the  moneys 

1  •  ,         ,..«.,.  received  for 

ten  days  render  to  the  plaintiff,  his  attorney  or  agent,  on  such  articles. 
oath,  a  full  and  particular  account  of  all  umbrella  and  ^u  obtained, 
parasol   fi'ames,   made  and   manufactured  by  him,  his  defeiJdlant,\o* 

discbarge  this 
rule.  By  the 
aiBdavits  it  appeared  that  defendant  had  made  profits  by  the  sale  of  the  pirated  articles  since 
the  commencement  of  the  action  ;  but  that  he  had  discontinued  the  manufacture  since  the 
verdict  and  before  the  plaintiff's  rule  was  obtained.  And  it  appeared  that,  shortly  after 
the  action  commenced,  plaintiff's  attorney  bad  told  the  other  side  that  plaintiff  would 
take  only  nominal  damages,  and  would,  if  necessary,  file  a  bill  in  equity  to  obtain  an  account 
of  the  profits. 

Held  :  that  the  action  was  still  pending,  so  as  to  give  this  Court  jurisdiction  under  The 
Patent  Law  Amendment  Act,  1852,  sect.  42. 

Held  also  that,  there  having  been  a  verdict  with  damages,  and  there  being  no  continuing 
piracv  such  as  would  give  ground  for  an  injunction,  no  account  of  the  profits  before  action 
could  be  ordered :  but,  held  that  the  defendant  might  be  considered  a  trustee  for  the    *  ' 


of  those  profits  which  he  had  made,  pending  the  action,  after  notice  that  plaintit 
reouire  them ;  and  that  an  account  of  toose  profits  might  be  ordered, 
kule  moulded  accordingly. 


iaintiff 
would 
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1854.  workmen  and  agents" (describing  the  frames),"  in  imitation 
Holland  ^^  ^^^  plaintiff,  and  for  which  letters  patent  were  granted 
p^*^  to  him  dated  7lh  May  1840,  shewing  in  such  account 
the  quantity  or  number  so  made  sold  or  disposed  of  by 
the  defendant,  his  workmen,  agents  and  others  by  hb 
authority  or  connivance :  and  that  the  defendant  do  pay 
to  the  plaintiff,  his  attorney  or  agent,  all  moneys  received, 
or  agreed  to  be  received,  and  paid  by  reason  of  such 
manufacture  and  sale:  and  that  the  defendant  do  pay 
to  the  plaintiff  on  all  frames  which  may  remain  in  stock 
or  unsold  at  the  date  hereof  such  sum  or  sums  of  money 
as  may  be  equal  to  the  sums  received  or  agreed  to  be 
received  in  respect  of  like  frames  sold  or  disposed  o£" 

Sir  F.  Thesiffer's  rule  Nisi,  to  discharge  the  rule  of 
17th  January f  was  obtained  on  affidavits,  by  defendant 
and  his  attorney,  the  substance  of  which  was  that  the 
defendant  had  himself,  in  1852,  taken  out  a  patent 
for  what  he  bon&  fide  believed  to  be  a  discovery  of 
his  own  in  the  manufacture  of  umbrellas :  that  under 
this  he  sold  the  articles:  but  that,  since  17th  December 
1853  (two  days  after  the  verdict),  he  had  discontinued 
the  sale :  that  the  manufacture  and  sale  of  the  articles 
was,  at  first,  a  source  of  loss  to  him,  and  had  not 
become  profitable  till  about  three  months  before  the 
date  of  the  trial ;  and  that  during  these  three  months 
the  profit  was  about  fifteen  per  cent,  on  the  price  of  the 
umbrellas  sold.  That,  in  January  1853,  shortly  before 
the  action  commenced,  the  plaintiff  offered  to  forego 
proceedings  if  defendant  would  take  out  a  licence  in 
future;  which  offer  was  declined;  and  no  notice  to  keep 
an  account  had  been  given  till  after  the  verdict  By  the 
affidavits  in  answer,  however,  it  appeared  that  plaintifTs 
attorney  had,  in  July  1853,  informed  defendant's  attorney 
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that  he  intended  to  take  nominal  damages  at  the  trial,        1854. 
and,  if  necessary,  to  file  a  bill  in  equity  for  an  account      Holland 
of  the  profits.  pj^ 

In  last  Easter  Term  {May  10),  Sir  A.  J.  E.  Cockbum, 
Attorney  General,  and  Webster  shewed  cause ;  and  Sir 
F.  Thesiger  and  Hindmarch  appeared  in  support  of  the 
rule  of  27th  January;  when  the  Court  (a)  ordered  that 
the  case  should  stand  over,  in  order  that  inquiry  might  • 
be  made  respecting  the  practice  in  equity  as  to  granting 
an  account,  when  applied  for  after  verdict,  and  without 
application  for  an  injunction. 

In  this  Term  (May  25)  the  rule  was  argued  (b). 

Webster  shewed  cause.  The  practice,  in  patent  causes, 
always  was,  as  the  first  step,  to  file  one  bill  for  an 
injunction,  a  discovery  and  an  account;  so  that  the 
question,  whether  a  Court  of  equity  had  power  to  order 
an  account  after  verdict,  never  in  practice  arose.  But 
now,  by  The  Patent  Law  Amendment  Act,  1852 
(15  &  16  Vict  c.  83.  s.  42.),  "  In  any  action  in  toy  of 
Her  Majesty's  Superior  Courts  of  Record  at  Westminster 
and  in  Dublin  for  the  infringement  of  letters  patent,  it 
shall  be  lawful  for  the  Court  in  which  such  action  is 
pending,  if  the  Court  be  then  sitting,  or  if  the  Court  be 
not  sitting  then  for  a  judge  of  such  Court,  on  the  appli- 
cation of  the  plaintiff  or  defendant  respectively,  to  make 
such  order  for  an  injunction,  inspection,  or  account,  and 
to  give  such  direction  respecting  such  action,  injunction, 
inspection,  and  account,  and  the  proceedings  therein 
respectively,  as  to  such  Court  or  judge  may  seem  fit" 
This  section  would  seem  to  give  more  extensive  powers 

(a)  Lord  CamphtU  C.  J.,  Wigktmaut  Erie  and  Cromptnn  Js. 

(6)  Before  Lord  CampbeUC,  J.,  Coleridge,  Erie  and  Crompton  Jt. 

3    R   2 
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1854.  than  existed  in  equity:  but  there  are  analogous  cases, 
HoiL^j^D  shewing  that  a  Court  of  equity  might  have  ordered  an 
Fox  account  after  verdict,  though,  as  already  said,  it  never  was 
in  practice  necessary  to  do  so.  Thus  in  The  Corporation 
of  Carlisle  v.  Wilson  (a)  a  bill  prayed  for  an  account  of 
tolls  for  the  last  six  years,  the  plaintiffs  having  established 
their  right  by  an  action  in  which  they  recovered  nominal 
.  damages;  and  Lord  Erskine  C.  overruled  a  demurrer  to 
the*  bill.  In  Story  v.  Lord  Windsor  {b)  it  was  said  that 
the  plaintiff  in  that  case  might  come  into  equity,  because 
it  was  a  colliery,  "  which  is  a  kind  of  trade,  and  therefore 
an  account  may  be  taken  of  the  profits  here."  This  is 
all  applicable  to  the  present  case,  supposing  a  bill  filed 
praying  for  the  same  relief  ordered  by  the  present  rule. 
In  Bacon  v.  Jones  (c)  Lord  Cottenham  C.  explains  the 
principle  on  which  equity  proceeds,  if  there  has  been  no 
laches,  to  assist  the  legal  remedy  when  incomplete.  In 
Crossley  v.  Beverley  (d)  the  bill  was  filed  when  the 
patent  was  about  to  expire ;  and  an  account  was  ordered 
of  by-gone  profits ;  which  was  acted  on,  as  appears  by 
Crosley  v.  Tlie  Derby  Gas  Light  Company  («).  Baily 
V.  Taylor  (g)  has  been  sometimes  understood  to  be  a 
decision  that  there  can  be  no  account  in  equity  unless 
there  be  an  injunction  granted ;  but  in  truth  it  decides 
only  that  the  plaintiff  cannot  have  an  account  without 
proving  a  title,  such  as,  if  necessary,  would  support  an 
injunction:  and  Smith  v.  The  London  and  South  Western 
Railway  Company  (h)  is   to  the  same   effect.     In   the 

(a)  13  FeM.  276  (6)  2  Atk.  630. 

ic)  4  Myh  ^Cr.  433.  438. 
((f)  Note  to  Shn-iffv,  Coatet,  1  Ama.  ^  M.  166. 
(e)  3  MjfL  f-  Cr.  428  (g)  I  /?««•.  ^  M.  73. 

ih)  1  Ka^i  408. 
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present  case  the  damages  are  not  substantial;  that  would        1854. 
be  material  in  equity ;  Sainter  v.  Ferguson  {a).  Holland 


Hindmarch,  contra.  The  Patent  Law  Amendment 
Act,  1852,  has  given  to  this  Court  a  jurisdiction  pre- 
viously exercised  only  by  Courts  of  Equity.  It  is 
therefore  important,  as  a  guide  to  this  Court,  to  see 
what  the  course  in  equity  is.  There  are  two  species  of 
accounts  in  equity,  quite  different  in  their  nature.  One 
is  an  account,  ordered  to  be  kept  by  the  defendant  him- 
self, of  what  he  shall  do  in  future;  the  other  is  an 
account  of  by-gone  matters,  ordered  to  be  taken  before 
the  Master.  The  first  is  an  interlocutory  proceeding, 
which  the  Court  of  Equity  orders  as  a  condition  to 
dissolving  an  injunction,  and  which  never  is  ordered 
at  all  unless  where  there  is  an  injunction.  The  other 
is  at  the  final  decree,  as  a  means  for  granting  relief; 
and  the  Master  takes  the  account  as  a  substitute  for  a 
jury  in  assessing  damages.  But  such  an  account  as  the 
present  rule  orders,  being  not  properly  an  account,  but 
a  discovery  of  by-gone  transactions,  was  never  ordered 
by  equity  at  all.  The  Patent  Law  Amendment  Act, 
1852,  sect.  42,  seems  intended  only  to  give  the  Courts 
of  law  the  interlocutory  jurisdiction  of  equity  ;  the  whole 
is  to  be  done  pending  the  action ;  and  injunctions  and 
inspections  are  both  interlocutory  matters ;  and  the  account 
must  be  understood  to  be  an  account  of  the  same  kind. 
[Crompton  J.  There  are  injunctions  granted  during 
the  pendency  of  the  suit,  till  the  title  is  ascertained, 
generally  dissolved  on  the  terms  of  the  defendant  keep- 
ing an  account.  There  arc  also  perpetual  injunctions 
granted  finally  when  the  suit  is  at  an  end,  and  a  final 

(a)  1  Macn,^  G,  286. 


V. 

Fox. 


V. 

Fox. 
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1854.  account  then  taken.  Youf  construction  of  the  statute 
HoLi.ANj)  wo'ild  give  the  Court  at  common  law  power  to  order 
the  one,  and  would  send  the  plaintiff  into  equity  for 
the  other.  But  surelj  the  scheme  of  the  L^slature 
was  to  enable  the  Court,  in  which  the  cause  began,  to 
terminate  it.  Lord  Campbell  C.  J.  The  very  object 
being  to  put  an  end  to  the  inconvenient  and  expensive 
oscillation  from  law  to  equity,  you  ask  us  to  construe 
the  section  so  as  to  defeat  it.]  At  all  events  this  role 
orders  more  than  was  ever  done  in  equity.  Tlie  Cor- 
paratian  of  Carlisle  v.  Wilson  {a)  was  a  bill  of  discovery 
in  aid  of  an  action  at  common  law,  and  was  quite  a 
different  case  from  the  present  The  principle  on 
which  equity  gives  relief  in  cases  of  tort  is  explained, 
in  Jesus  College  v.  Bloom  (b\  by  Lord  Hardwieke  C, 
who  says :  ^^  The  first  question  is,  whether  bills  ought 
to  be  entertained  merely  for  satisfaction  for  timber  cut 
down,  after  the  estate  of  the  tenant  that  cut  it  down  is 
determined,  by  assignment,  or  otherwise,  without  pray- 
ing an  injunction.  I  am  of  opinion  they  ought  not** 
**  The  ground  of  coming  into  this  (Jourt  is,  to  stay  the 
waste,  and  not  by  way  of  satisfaction  for  the  damages, 
but  by  way  of  prevention  of  the  wrong,  which  Courts  of 
law  cannot  do  in  those  instances,  where  a  prohibition  of 
waste  will  not  strictly  lie.  But  in  all  these  cases,  this 
i^urt  has  gone  further,  merely  upon  the  maxim  of 
preventing  multiplicity  of  suits,  which  is  the  reason  that 
determines  this  Court  in  many  cases.  As  in  IhUs  for 
account  of  assets,  &c.  that  originally  was  only  a  bill  for 
discovery,  which  cannot  be  had  without  an  account,  and 
therefore  the  Court  will  make  a  complete  decree  and 

(a)   13  Vu.  276.  (*)  3  Aik,  26^. 
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give  the  partj  his  debt  likewise.     So,  in  bills  for  injunc-       ]854. 
tions,  the  Court  will  make  a  complete  decree,  and  give     hollamd 
the  party  a  satisfaction,  and  not  oblige  him  to  bring  an        p^'^ 
action  at  law,  as  well  as  a  bill  here."     In  Cros$ky  t. 
Beverley  {a)  there  was  ground  for  an  injunction;  and 
the  relief  was  made  complete.     Here  there  is  none. 

Cur.  adn,  vult. 

Lord  Campbell  C.  J.  now  delivered  judgment 
We  are  of  opinion  that  the  rule  of  17  th  January  1854 
ought  not  to  be  entirely  set  aside,  but  that  it  ought 
to  be  very  materially  modified.  The  plaintiff,  having 
brought  an  action  for  the  infringement  of  a  patent  of 
invention,  conducted  it  in  the  usual  manner  till  trial, 
without  any  application  to  the  Court  under  stat.  15  &  16 
PicL  c,  83.  s,  42.  At  the  trial  he  recovered  a  verdict 
and  damages,  without  any  reference  to  that  statute,  as 
be  would  have  done  before  the  statute  passed. 

He  now  prays  for  an  account  of  all  umbrellas  &c. 
ever  made  and  sold  by  the  defendant,  containing  any 
thing  which  is  to  be  considered  an  infraction  of  the 
plaintiff's  patent;  and  that  the  defendant  may  be  ordered 
to  pay  over  to  him  all  the  moneys  received  for  these 
umbrellas  &c,  and  the  value  of  all  such  umbrellas  &c. 
which  the  defendant  has  made  and  which  remain 
unsold.  We  conceive  the  meaning  of  the  Legislature, 
in  the  enactment  relied  upon,  to  have  been  to  vest  in 
the  Courts  of  common  law,  in  which  actions  for  the 
infringement  of  patent  rights  may  be  brought,  the 
power  to  order  an  injunction,  inspection  and  account, 
heretofore  exclusively  exercised  by  Courts  of  equity ; 

[(a)  Note  to  Sheriff  y.  Coaiet,  1  Btui.  jr  M.  166. 


Fox. 
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1854.        so  that  suitors  maj  be  saved  the  Tezation,  delay  and 
Holland     e^cpense  to  which   they  had  before  been  exposed,  in 
being  obliged  to  go  to  a  Court  of  equity  for  an  injunc- 
tion, then  being  sent  to  law  to  establish  their  legal  right 
by  an.  action,  and  then  being  compelled  to  go  back  to 
equity  for  full  redress.     The  Court,  in  which  the  action 
is  commenced,  may  now  by  its  own  authority  do  com- 
plete and  final  justice  between  the  parties  by  this  com- 
bination  of  judicial    powers.      But   the   plaintiff   has 
altogether  failed  in  shewing  that,  after  a  verdict  with 
damages,  large  or  minute,  has  been  recovered  in  an 
action  at  law,  a  Court  of  equity  has  subsequently  enter- 
tained a  bill,  at  the  suit  of  the  same  plaintiff  against  the 
same   defendant,   without  the   allegation  of  any  firesh 
infringement  having  been  committed  or  threatened,  and 
has  ordered  such  an  account  as  is  now  prayed,  with 
such  an  order  for  payment  of  money.     The  result  of 
the   proposed  proceeding   could   be   no  just   measure, 
either  of  the  loss  sustained  by  the  plaintiff  by  reason  of 
the  infraction,  or  of  the  profit  received  by  the  defendant 
for  which   he  might  be   considered  a  trustee  for  the 
plaintiff.     The  only  accounts  that  a  Court  of  equity 
would  grant,  we  conceive,  would  be  by  interlocutory 
order,  an  account  of  the  articles  sold  by  the  defendant 
during  the  suit ;  and,  under  certain  circumstances,  by 
the  final   decree   an   account   to  be   taken   before  the 
Master  of  the  profits  made  by  the  defendant  from  the 
sale  of  the  pirated  articles.     We  do  not  think  that  the 
Legislature  has  used  any  language  which  authorizes  us 
to  grant  the  rule  prayed.     All  the  loss  which  the  plain- 
tiff sustained  prior  to  the  commencement  of  the  action, 
and  all  the  loss  for  which  damages  could  have  been 
given  to  him  by  the  jury,  must  be  considered  as  com- 
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pensated    by   the    sum,    however    small,   which    they        1854. 
awarded  to  him,  the  verdict  having  been  taken  in  the      Holland 
manner  and  under  the  circumstances  stated.  yox. 

But  it  appears  by  the  affidavits  that,  the  action  having 
been  commenced  in  February  1853,  in  January  1853 
there  was  a  negotiation  between  the  parties  respecting 
the  taking  of  a  licence :  that,  in  July,  notice  was  given 
to  the  defendant  that  the  plaintiff  would  require  an 
account  of  profits  subsequently  made  by  him  from  using 
the  plaintiff's  invention :  that  the  defendant  by  his  own 
confession  did  thus  make  large  profits  for  three  months 
before  the  trial,  and  for  two  days  longer,  till  17th 
December^  when  he  ceased  to  manufacture  umbrellas 
according  to  the  plaintiff  s  patent  We  think  that  we 
have  authority  to  order,  and  that  we  ought  to  order,  an 
account  of  these  profits. 

Objection  is  made  that  we  have  now  no  jurisdiction  to 
order  any  account;  the  words  of  sect  42  of  stat  15  &  16 
Vict  c.  83.  being  *'it  shall  be  lawful  for  the  Court  in  which 
such  action  is  pending,^  and  the  defendant  arguing  that 
this  action  is  no  longer  pending  in  this  Court  But  we 
think  that  the  action  is  pending,  till  final  judgment  has 
been  pronounced  and  entered  up.  Till  final  judgment 
there  cannot  be  any  order  for  an  account  of  profits ;  and 
any  prior  account,  ordered  to  be  kept  of  sales  pending  the 
action,  can  only  be  ancillary  to  this  account  of  profits ; 
the  interim  account  of  sales  becoming  nugatory  if  there 
should  be  a  verdict  and  judgment  for  the  defendant 
But,  in  analogy  to  what  is  done  in  Courts  of  equity, 
we  are  of  opinion  that  an  account  of  profits  may  then 
be  ordered.  A  bill  in  equity  praying  for  an  injunction 
against  the  infiingement  of  a  patent  always  contains  a 
prayer  that  such  an  account  may  be  decreed;  and  a 
Court  of  equity,  exercising  a  very  wide  discretion,  by 
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1854.        the  decree  directs,  or  does  not  direct,  sach  account,  and, 
Holland"  ^^  '^  does,  then  from  such  time  and  in  such  ftmn  as  the 
Fox.        justice  of  the  case  seems  to  require. 

Then,  the  defendant  having  admitted  that,  after  being 
charged  with  the  infringement  of  the  plaintiff's  patent, 
and  after  notice  that  he  would  be  held  liable  to  account 
for  the  profits,  he  did  make  large  profits  by  continuing 
to  infringe  the  plaintiff's  patent,  and  as  no  part  of  such 
profits  could  have  been  awarded  by  way  of  damages  to 
the  plaintiff^,  we  think  that  the  defendant  may  be  con- 
sidered as  trustee  of  these  profits  for  the  plaintiff:  and, 
as  a  part  of  our  final  judgment,  we  order  that  the 
defendant  render  an  account  of  these  profits,  and  pay 
over  the  amount  to  the  plaintiff. 

The  rule  which  the  defendant  now  seeks  to  set  aside 
will  be  moulded  accordingly. 

A  discussion  as  to  the  proper  fonn  of  the  rule  having 
arisen,  it  was  directed  by  the  Court  (Lord  CampbeU 
C.  J.,  CoUridgef  Wiglttman  and  Erk  Js.,  November  13, 
1854),  with  assent  of  counsel  {Web$ter  for  the  plaintiff, 
Hindmarch  for  the  defendant),  that  the  form  of  the  order 
should  be  settled  by  Crompton  J.,  who,  accordingly, 
ordered  that  it  should  be  drawn  up  in  the  following  form : 

**  Upon  reading"  &c.,  "  it  is  ordered :  That  one  of  the 
Masters  of  this  Court  do  take  an  account  of  all  profits 
made  by  the  defendant  by  means  of  the  infringement  of 
the  plaintiff's  patent;  and  that  the  said  defendant  do 
pay  to  the  plaintiff  the  amount  of  such  profits:  and  it 
is  further  ordered  that  the  residue  of  the  rule  made  in 
this  cause  on  Tuesday  the  17  th  day  of  January  in  the 
above  mentioned"  (last  Hilary)  "  Term  be  discharged"  (a). 

(a)  See  Vidi  ▼  Smithy  ante,  p.  969. 
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JuDKiNS  against  Athebton. 

'pEARSONy  in  last  Term,  obtained  a  rule  to  expunge  Under  the 
a  suggestion  entered  under  The  Common   Law  Procedure 
Procedure  Act,  1852,  sect.  101,  that  the  plaintiff  had  .^^'lofihc 
failed  to  proceed  to  trial  though  duly  required  to  do  sa    gn[®J^^*f  °|*^ 

By  the  affidavits  it  appeared  that  the  plaintiff  had  8®"'°°*^^ 
given  notice  of  trial  for  two  successive  Liverpool  Assizes  ^m  failed  to 

pi^Dceed  to 

in  1853,  and  had  not  proceeded  to  trial  at  either.     On  trial,  although 

2l8t  February  1854,  defendant  gave  him  notice  to  bring  to  do  so,  if 

tlie  cause  on  at  the  ensuing  Liverpool  Assizes.     The  given  the    " 

commission  day  was  18th  March,  1854.  SLys^'Ji^tiT*^ 

to  bring  the 
itsne  on  for 

Cowling  now  shewed  cause.     The  whole  turns  on  the  ^^}^}  •*  ^*>« 

"^  sittings  or 

construction  of  The  Common  Law  Procedure  Act,  1862  assises,  and 

plaintiff  after- 

(15  &  16  Vict  c.  76.),  sect.  101,  which  enacts   that,  wards  neglects 
when  plaintiff  has  neglected  to  bring  the  issue  on  to  of  trial  for '^ 
be  tried  in  the  time  there  limited,  "  the  defendant  may  or^ss^ics"?!? 
give  twenty  days'  notice  to  the  plaintiff  to  bring  the  |riJS'°*^Sdd^ 
issue  on  to  be  tried  at  the  sittings  or  assizes,  as  the  case  ^****  *^J^*jf*'*^* 
may  be,  next  after  the  expiration  of  the  notice  ;  and  if  <*»«  Act  is 

twenty  days* 

the  plaintiff  afterwards  neglects  to  give  notice  of  trial  notice  before 

...  .   ,    .      *he  sittings  or 

for  such  sittings  or  assizes,  or  to  proceed  to  trial  m  assises,  and 

pursuance  of  the  said  notice  given  by  the  defendant,  days*  notice 

the  defendant  may  suggest  on  the  record  that  the  plain-  for^pUiintVto* 

tiff  has  failed  to  proceed  to  trial,  although  duly  required  gj^  fo°r*tha?^ 

so  to  do."     In  the  present  case  there  was  twenty  days'  "*V°fi^  ^^ 

»  J        *f      assises. 

notice  before  the  time  for  proceeding  to  trial,  but  not 
twenty  days*  notice  before  the  time  for  giving  notice  of 


988  TRINITY  TERM. 

1854.  trial,  that  is  the  8th  of  March.  There  has  been  a 
JuDKiNs  diflTerence  of  opinion  at  Chambers  as  to  the  construction 
Atherton.  ^^  ^®  section.  It  all  turns  on  the  sense  to  be  put  on 
the  word  "  afterwards."  It  is  clear  that  the  intention  of 
the  Legislature  was  to  place  the  plaintiff  in  the  same 
position  as  if  he  had  given  a  peremptory  undertaking 
under  the  old  law ;  and  for  that  purpose  it  was  requisite 
that  he  should  have  notice.  But  twenty  days  before  the 
sittings  or  assizes  is  exactly  double  the  notice  which  the 
defendant,  who  is  not  in  default,  is  entitled  to,  and  is 
surely  ample.  And  the  grammatical  sense  of  the  words 
bears  this  meaning.  [^Cromptan  J.  It  does,  if  you  alter 
the  position  of  a  comma.  Punctuate  the  section  "and 
if  the  plaintiff  afterwards  neglects  to  give  notice  of  trial 
for  such  sittings  or  assizes  or  to  proceed  to  trial,  in 
pursuance  of  the  said  notice  given  by  the  defendant  ;** 
and  the  meaning  is  as  you  say.  He  has  had  twenty 
days'  notice  to  bring  on  the  trial  for  the  assizes  next 
after  the  expiration  of  that  notice.  To  do  so,  he  must 
give  notice  of  trial,  and  he  must  proceed  to  trial ;  and, 
if  he  fails  to  do  either  in  pursuance  of  the  notice,  the 
defendant  may  enter  the  suggestion.] 

Pearson^  contrL  "  Afterwards  neglects  to  give  notice 
of  trial"  must  mean  after  the  last  antecedent,  namely 
after  the  expiration  of  the  notice. 

Lord  Campbell  C.  J.  I  entertain  no  doubt  that 
Mr.  CowKng*s  is  the  reasonable  construction.  After 
service  of  twenty  days'  notice  to  the  plaintiff  to  bring 
the  issue  to  trial  at  the  sittings  or  assizes  next  after  the 
expiration  of  the  notice,  the  plaintiff  is  to  be  in  the 
same  position  as  he  would  have  been  formerly  had  he 
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given  a  peremptory  undertaking  to  try  at  that  sittiDgs  or        ]854. 


▼. 
Athbbton. 


CoTtBRiDGE  J.,  Erle  J.  and  Crompton  J.  concurred. 

Rule  discharged. 


The   Queen  against   The  Trustees   of  The 
Worthing  and  Lancing  Turnpike  Road. 


/^N  appeal  against  an  order  of  two  justices  of  the  By  a  local 

western   division  of  Sttssex,  dated  22d  June  1853,  public  Act 

(1  &2  C7.  4. 
c.  lit. ),  IF,,  a 
hamlet  in  the  parish  of  B,,  was  constituted  a  town,  but  was  still  to  continue  part  of  the 
parish  of  B.,  and,  as  such  part,  was  to  be  charged  with  all  rates,  tithes  and  other  payments 
as  before  the  Act  Commissioners  were  appointed  for  the  government  of  the  town;  and  it 
was  enacted  that,  as  soon  as  any  street,  way,  &c. ,  within  the  town,  previously  repairable  by 
the  surveyor  of  B.,  should  be  repaired  by  the  Commissioners,  the  surveyor  of  B.,  so  long 
as  it  was  kept  repaired  by  the  Commissioners,  should  pay  the  Commissioners  a  part  of  the 
highway  rate  of  B.,  proportionate  to  the  part  situate  in  fF. 

By  another  local  and  personal  public  Act  (7  G.  4,  e.  x.),  trustees  were  appointed  for 
protecting  from  the  overflowing  of  the  sea,  and  otherwise  improving  and  maintaining,  an 
ancient  road  running  through  ff.,  which,  before  the  first  mentioned  Act,  was  repairable  by 
the  surveyor  of  B. ;  whether  ever  repaired  by  the  Commissioners,  did  not  appear.  The 
trustees  had  the  power  to  take  tolls  upon  the  road,  and  other  powers  ordinarily  given  to 
turnpike  road  trustees :  and  the  road  was  called  in  the  Act  a  turnpike  road.  The  trustees 
were  also,  by  their  works,  to  protect  from  the  sea  certain  lands  in  B.^  and  were  to  receive 
from  the  owners  a  fixed  sum  to  be  levied  upon  them  by  rate.  The  Act  saved  the  power  of 
the  Commissioners,  except  that  they  were  freed  from  the  expence  of  maintaining  so  much 
of  the  road  as  lay  within  W, 

Held:  (1)  That  the  trust  was  a  turnpike  trust  within  the  meaning  of  stat  4  &  5  Vict 
c,  59.,  authorising  the  application  of  a  portion  of  highway  rates  to  turnpike  roads. 

(2)  That  the  inhabitants  of  W,  were  not,  by  the  Act  fast  mentioned,  exempted  from  the 
liability  to  apply  the  highway  rate  to  the  turnpike  road. 

W,  was  constituted  a  district  within  The  Public  Health  Act,  1848  (1 1  &  12  Ficf.  e.  63.), 
and  a  local  board  was  appointed.  The  turnpike  trust  funds  being  insufficient  for  the  repair 
of  the  road,  justices,  under  stat  4  &  5  Fid.  c.  59.  «.  1.,  made  an  order  on  the  surveyor  of 
B.  to  pay  to  the  trustees  a  portion  of  the  highway  rate  of  B,  to  be  laid  out  in  the  repair 
of  a  part  of  the  road  situate  m  W, 

Held:  (3)  That,  as  by  sect.  117  of  The  Public  Health  Act,  1848,  The  liOcal  Board 
were  exclusively  the  surveyors  of  the  highways  of  ff.,  the  order  was  bad,  and  that  The 
Local  Board  might  be  ordered  to  contribute  to  the  expence  of  the  turnpike  road  within  IT., 
by  a  highway  rate  to  be  levied  by  them  on  If.,  although,  under  sects.  86,  87,  they  could  not 
apply  the  district  rates  to  that  purpose,  and  although,  under  sect  68  (interpreted  by  sect  2), 
the  turnpike  road  was  not  vested  in  them  or  under  their  management.  And  that  the 
inhabitants  of  B.  without  W.  were  not  liable  to  the  application  of  their  highway  rate  to  the 
repair  of  the  turnpike  road  within  W, 
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whereby  it  was  adjudged  and  ordered  that  a  certain 
portion  (to  wit  the  sum  of  250/.),  part  of  the  rate  or 
assessment  to  be  levied,  bj  virtue  of  stat  5  &  6  fV.  4. 
c.  50.  (a),  in  the  parish  of  Broadwater^  should  be  paid 
by  the  surveyor  or  surveyors  of  the  highways  of  the  said 
parish  unto  the  respondents,  or  unto  their  treasurers,  on 
or  before  1st  August  then  next,  to  be  by  the  respondents 
wholly  laid  out  in  the  actual  repair  of  such  part  of  The 
Worthing  and  Lancing  Turnpike  Road  as  lay  within  the 
said  parish  of  Broadwater j  the  said  order  was  quashed, 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on 
the  following  case. 

The  hamlet  of  Worthing  has  always  been  comprised 
within,  and  formed  part  of,  the  parish  of  Broad- 
water. 

In  1821,  by  a  local  Act  (1  &  2  G.  4.  c.  \ix.)  (A),  certain 
commissioners  were  appointed  for  the  general  manage- 
ment of  Worthing  aforesaid,  therein  called  and  constituted 
the  town  of  Worthing,  And  it  was  thereby  enacted 
(sect.  3)  that  the  said  town  should  be  coextensive  with 
the  said  hamlet  of  Worthing,  and  that  it  should,  not- 
withstanding the  said  Act,  continue  to  be  part  of  the 
parish  of  Broadwater,  and  be  subject  to  and  charged  with 
all  rates,  tithes  and  other  payments  whatsoever,  as  part 
of  the  said  parish,  in  like  manner  as  before  the  making 
and  passing  of  the  said  Act« 


(a)  Sect.  27. 

(6)  Local  and  personal,  public :  "  To  repeal  two  Acts  made  in  the  43d 
and  49tb  years  of  his  late  Majesty,  for  paving  the  town  of  Wmihingt  in  the 
county  of  Submx,  and  establishing  a  market  therein,  and  for  making  other 
provisions  in  lieu  thereof;  for  erecting  groyas,  for  laying  a  duty  on  coab 
imported  into  the  said  town,  and  for  other  purposes  relating  to  the  improve- 
ment of  the  said  town." 
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Bj  sect.  30  of  the  said  Act^  it  was  enacted  that,  when  1354. 
and  as  soon  as  any  of  the  streets,  lanes,  ways,  passages  xhe  Qoeem 
and  places  within  the  said  town,  which,  before  the  passing  ^^,^^„,^^ 
of  certain  other  Acts  (a)  relating  to  the  management  of 
the  said  town  (and  which  were  thereby  repealed),  were 
repairable  by  the  surveyors  of  the  highways  of  the  said 
parish  of  Broadwater^  should  be  repaired  and  amended 
by  the  commissioners  of  the  said  town,  the  said  surveyor 
should,  yearly  and  every  year  thereafter,  so  long  as  the 
said  streets,  lanes,  ways,  passages  and  places  should  be 
kept,  repaired  and  amended  by  the  said  commissioners, 
pay  or  cause  to  be  paid  to  the  said  commissioners  a 
proportionate  part,  according  to  the  respective  lengths 
of  such  streets,  lanes,  ways,  passages  or  places,  and  of 
the  other  parts  of  the  highways  in  the  said  parish,  of 
the  highway  rate  annually  raised  in  the  said  parish. 

Within  the  limits  of  the  said  town  of  Worthing^  so 
defined  as  aforesaid,  is  a  certain  ancient  road  or  public 
highway,  leading  from  Warwick  Buildings  in  the  said 
town  towards  The  Horse  Shoes  inn  in  the  parish  of 
Lancing,  which  was  repairable  by  the  surveyor  of  the 
highways  of  the  parish  of  Broadwater  prior  to  the  passing 
of  the  said  two  Acts  so  repealed  as  aforesaid  (a). 

In  1826,  an  Act  of  Parliament  was  passed  (7  G.  4. 
e.  X.  (A)  ),  entitled  "  An  Act  for  making  and  maintaining 
a  turnpike  road  from  Worthing  to  Lancing  in  the  county 
of  Sussex,  and  groynes,  embankments  and  other  sea- 
defences,  for  protecting  such  road  and  the  lands  adjoining 


(a)  SCaU.  43  G.  3.  c.  liz.,  49  G,  3.  e,  ci\r„  both  local  and  personal, 
pnblie.  (The  title  of  the  later  Aet  hai  been,  by  miitake,  interobanged 
with  that  of  e.  exv.  of  the  fame  year.) 

(()  Local  and  personal,  public. 
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1854.  ^<>™  ^^  future  encroachments  of  the  sea."  Whereby, 
Th«  QijEKH  ^^^^  reciting  (a)  that  many  parts  of  the  said  road  had  of 
late  yeais  been  frequently  injured  and  rendered  im- 
passable by  the  overflowing  of  the  sea,  and  certain  lands 
adjoining  such  road,  and  situate  in  the  said  town  of 
Worthing^  and  in  the  parishes  of  Broadwater,  Lancing 
and  Sompting,  and  the  hamlet  of  Cokehamy  all  in  the  said 
county,  had  been  likewise  damaged  by  the  same  means, 
and  that  the  said  road  and  lands  were  still  exposed  to 
similar  accidents,  and  that  it  was  expedient  for  the 
benefit  and  convenience  of  the  public  that  such  road 
should  be  in  some  places  diverted,  widened  and  raised, 
and  that  the  said  road,  as  well  as  the  said  lands  for  the 
benefit  of  the  owners  thereof,  should  be  effectually 
protected  fi^m  the  future  overflowing  and  encroachment 
of  the  sea,  by  groynes,  embankments,  and  other  sea- 
defences,  and  that  the  same  should  be  made  a  turnpike 
road,  certain  trustees  were  appointed  for  carrying  out  the 
objects  of  the  said  Act  (b):  and  powers  for  making  and 
maintaining  the  said  road,  and  for  taking  and  regulating 
tolls  {c)y  were  given  to  the  said  trustees  and  their 
successors,  together  with  power  (d)  to  erect  groynes, 
embankments  and  other  sea-defences ;  and  (e\  for  the 


(a)  Sect.  1. 

(6)  Sect.  1  enacti  '*Tbat  the  said  road  shall  be  called  'The  WorHdng 
and  Lancing  Turnpike  Road.' " 

(e)  Sect.  9 :  <*  to  demand,  roceiye,  and  take,  at  the  turnpike  or  toll 
gate"  &c. 

{d)  Sect  19 :  *<  for  the  protection  of  the  said  road  and  the  lands 
adjoining.'* 

(e)  Sect.  32.  The  parU  of  this  section  material  to  the  questions 
decided  in  the  case  were  the  following.  "That  for  the  purpoee  of 
enabling  the  said  trustees  to  defray  the  expences  of  preparing,  soliciting, 
and  obtaining  this  Act,  and  of  procuring  the  surreys  and  plans  preparatory 


XVII.   VICTORIA. 


.993 


protection  of  the  said  IancUi»  to  levy  and  assess  upon  the 
owners  thereof  annual  rates^  to  be  applied,  with  the  said 
tolls,  to  the  general  purposes  of  the  said  trusts  (a). 


thereto,  and  to  make,  improve,  and  maiotain  the  said  road,  and  the  said 
embankment  across  or  over  Sea  Milla  Common  or  BrookM,  and  effectually 
to  protect  and  defend  the  same  and  the  lands  adjoining  from  the  future 
encroachments  of  the  sea,  by  means  of  groynes,  embankments,  drains, 
bridges,  sluices,  and  other  sea  defences,  and  to  carry  this  Act  into  execu- 
tion, there  shall  be  raised  annually  the  sum  of  1827.  19«.  sterling,  by  a 
rate  or  assessment  to  be  made  in  manner  hereinafter  mentioned,  on  the 
several  owners  and  proprietors  of  the  said  lands  which  have  heretofore 
been  injured  by  the  overflowing  of  the  sea,  and  are  set  forth  in  the 
schedules"  &c. :  the  mode  of  assessment  is  then  laid  down. 

(a)  Sect.  45  enacts:  "That  it  shall  be  lawful  for  the  said  trustees  to 
borrow  and  take  up  at  interest,  upon  the  credit  of  the  tolls  and  rates  or 
assessments  arising  by  virtue  of  this  Act,  such  sum  or  sums  of  money  as 
they  shall  think  fit,  and  they  may  and  are  hereby  empowered  to  demise  or 
mortgage  the  said  tolls  and  rates  or  assessments,  or  any  part  or  parts 
thereof,  and  the  turnpikes  and  toll  houses  for  collecting  the  same  tolls 
(the  costs  and  charges  of  such  mortgages  to  be  pud  out  of  such  tolls  and 
rates  or  assessments),  as  a  security  to  any  person  or  persons,  or  their 
trattees,  who  shall  advance  such  sum  or  sums  of  money." 

Sect.  55  enacts  that  out  of  the  moneys  subscribed  and  advanced,  or 
which  should  thereafter  be  subscribed  and  advanced,  for  the  purposes  of, 
or  borrowed  on  the  credit  of,  the  Act,  the  trustees  should,  in  the  first  place, 
pay  all  coats  incidental  to  the  passing  of  the  Act,  with  interest  on  all 
moneys  advanced,  and  then  all  money  expended  in  making  the  road  and 
embankment  across  Sea  MilU  Common  or  Brooki^  or  in  making  groynes, 
embankments,  sea  defences,  toll  gates,  turnpikes,  side  gates,  &c.,  "and 
other  matters  and  things  necessary  or  requisite  for  carrying  the  purposes 
of  this  Act  into  execution;'*  the  remainder  to  be  invested  in  a  permanent 
capital  or  fund :  **  and  that  all  other  moneys  whatsoever  which  shall  arise 
either  from  the  tolls  or  rates  or  assessments  by  this  Act  granted,  or  by 
way  of  interest  upon  the  said  capital  or  fund,  shall  be  applied  in  amending, 
sustaining,  adding  to,  and  keeping  in  repair  the  said  road,  groynes,  em- 
bankments, sea  defences,  toll  houses,  toll  gates,  and  other  works,  matters, 
and  things  hereinbefore  particularly  specified  :**  60/  to  be  annually  appro- 
priated to  the  capital:  the  remainder  to  be  applied  in  discharging  the 
interest  upon  moneys  subscribed,  advanced  or  borrowed,  then  to  the 
VOL.    III.  3   S  E.    &   B. 
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1854.  And  it  was  also  thereby  provided  and  enacted  (sect 

The  Queen  ^'^)  ^^^^  nothing  in  that  Act  contained  should  extend,  or 
Worthing  ^^  deemed  or  construed  to  extend,  to  prejudice,  diminish, 
T^«t^  alter  or  take  away  any  of  the  rights^  powers,  or  authorities 
vested  in  the  Commissioners,  for  the  time  being,  acting 
under  the  authority  of  the  said  Act  of  1  &  2  G.  4.  c.  lix.; 
but  all  the  rights,  powers  and  authorities  vested  in  them 
should  be  as  good,  valid  and  effectual  as  if  the  said  Act 
now  in  recital  had  not  been  made ;  save  and  except  that 
they,  the  said  Commissioners,  should  from  thenceforth 
be  freed  and  dischaiged  of  and  from  the  expence  of 
making  and  maintaining  so  much  of  the  said  road  as  was 
situate  within  the  said  town  of  Worthing^  and  of  making 
and  maintaining  groynes,  embankments  and  other  sea- 
defences  for  the  protection  of  the  same. 

The  said  road  was  accordingly  converted  into  a 
turnpike  road,  and  was  widened,  raised  and  diverted  in 
pursuance  of  the  provisions  of  the  said  Act  The  whole 
of  that  portion  of  it  which  forms  the  subject  of  the  said 
order  of  justices  lies  within  the  limits  of  the  said  town  of 
Worthing^  and,  from  time  to  time  during  tUe  last  six 
years,  has  been  damaged  by  the  encroachment  of  the 
sea:  and  at  certain  points  the  road  itself  has  actually 
been  carried  away ;  and  a  new  portion  of  road  was,  in 
the  winter  of  1852,  substituted. 


maintaining  the  capital  so  long  as  the  sum  invested  on  account  of  capital 
should  not  amount  to,  or  should  be  reduced  below,  1000/.;  and  lastly  to 
repay  the  principal  moneys  subscribed,  advanced  and  borrovred. 

Sect.  56  enacts  that  the  cxpences  lately  incurred  by  three  proprietors 
(named)  of  pans  of  the  lands  in  making  a  sluice  should  be  defrayed  by 
the  trustees  *'  out  of  the  moneys  to  arise  under  or  by  virtue  of  this  Act** 
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The  suiTcjor  of  the  parish  of  BroadxoaJUr  has  annually 
paidy  since  the  passing  of  the  Worthing  Town  Act,  I  &  2 
O.  4.  c  lix^  a  certain  sum  of  money  to  the  Commis- 
sioners of  the  said  town  out  of  the  general  highway  rate 
of  the  said  parish  of  BroadwaUr,  as  and  by  way  of  con- 
tribution towards  the  expense  of  repairing  such  parts  of 
the  highways  lying  within  the  limits  of  the  said  town 
as  the  said  Commissioners  had  taken  upon  themseWes 
to  repair.  And  the  said  surveyor  has,  from  the  year 
1834,  paid  to  the  said  respondents  the  yearly  sum  of 
272.  10^.,  up  to  the  month  of  November  1852,  when  such 
payments  altogether  ceased. 

In  the  last  mentioned  year  1852,  by  an  Act  of  Par- 
liament (a),  the  town  of  Worthing  as  a  district  was 
brought  within  the  provisions  of  The  Public  Health 
Act,  1848 :  and  a  Local  Board  was  appointed,  which, 
it  was  declared  (sect  117  (&)  ),  should,  within  the  limits 
of  their  district,  exclusively  of  any  other  person  what- 
ever, exercise  the  office  of  the  surveyor  of  highways, 
and  have  all  such  power,  authorities,  duties  and  liabili- 
ties as  any  surveyor  of  highways  in  England  was  then, 
or  might  thereafter  be,  invested  with,  or  be  liable  to,  by 
virtue  of  his  office,  by  the  laws  in  force  for  the  time 
being,  except  in  so  far  as  such  powers,  duties  or  autho- 
rities  were  or  might  be  inconsistent  with  the  provisions 
of  that  Act  (6) :  and  the  inhabitants  of  any  district 
should  not,  in  respect  of  any  property  situate  therein, 
be  liable  to  the  payment  of  highway  rate,  or  other  pay- 
ment not  being  a  toll,  in  respect  of  making  and  repairing 
roads  or  highways  within  any  parish,  township  or  place. 


1854. 

The  QuEBN 
▼. 

WORTHINO 
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(a)   15  &  16  Kic«.  c.  42.,  confirmiog  a  Provisional  Order  of  The  General 
Board  of  Health,  dated  17th  Juns  1B52. 

(fr)  Of  The  Public  Health  Act,  1848  (  U  &  12  Viet.  c.  63. ). 
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1854.       oi"  pcurt  of  any  parish,  township  or  place,  situate  beyond 
The  QussN   ^^®  limits  of  such  district 
y,   ^'  Portions  of  the  original  turnpike  road  in  question,  as 

Road        ^ell  as  the  substituted  new  parts  of  it,  within  the  town  of 
Trustees.  '^ 

Worthingy  being  out  of  repair,  arising  from  the  encroach- 
ments of  the  sea,  and  the  revenues  accruing  to  the 
respondents  by  virtue  of  stat  7  G.  4.  c.  x.  having  from 
divers  causes  become  quite  insufficient  to  maintain  the 
said  road,  and  keep  up  the  said  groynes  and  sea-defences, 
application  was  made  to  the  justices  aforesaid,  under 
Stat.  4  &  5  Vict  c.  59. ;  and  the  order  appealed  against 
was  made  by  them ;  the  proper  notice  of  such  intended 
proceedings  having  been  served  upon  the  appellant,  as 
surveyor  of  the  highways  of  the  said  parish  of  Broad- 
water ;  but  no  notice  thereof  having  been  at  any  time 
served  upon  the  Board  of  Health  at  Worthing. 

The  following  (amongst  others)  were  the  material 
grounds  of  appeal. 

1.  That  the  road  in  question  was  not  a  turnpike  road 
within  the  meaning  of  stat  4  &  5  Vict.  c.  59. 

2.  That  the  appellant  had  no  authority,  under  stat 
5  &  6  fV.  4.  c.  50.,  to  pay  the  sum  of  250/.,  or  any 
other  sum,  out  of  the  highway  rates  to  be  levied  by  him 
by  virtue  of  the  last  mentioned  Act  of  Parliament  in 
the  said  parish  of  Broadwater  for  the  repairs  of  the  said 
road. 

3.  That,  the  town  of  Worthing  being  a  district  under 
The  Public  Health  Act,  The  Local  Board  of  Health 
for  such  district  being  under  such  Act  the  surveyors  of 
the  highways  of  such  district,  which  is  part  of  the  parish 
of  Broadwater^  the  said  order  was  bad,  because  no  notice 
was  given  to  the  said  Local  Board,  as  such  surveyors,  of 
the  intended  application  for  such  order. 
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4.  That,  since  the  town  of  Worthing  had  been  con- 
stituted a  district  under  The  Public  Health  Act,  it  was 
not  competent  to  the  said  justices  to  make  an  order  on 
the  surveyor  of  highways  of  the  said  parish  of  Broad- 
toater  to  raise  money  within  the  said  district  for  the 
repairs  of  the  said  road. 

5.  That  the  appellant  was  only  surveyor  of  that  part 
of  Broadwater  which  is  not  within  the  district  of  Worth- 
ing^  and  not  of  the  whole  parish  as  supposed  in  the 
said  order. 

6.  That  the  town  of  Worthing^  part  of  the  parish  of 
Broaihoater,  was  and  is  a  district  maintaining  its  own 
highways;  and  that  the  road  in  question  is  wholly 
situate  within  such  town  and  district  of  Worthing;  and 
that,  under  stat.  4  &  5  VicL  c.  59.,  if  the  said  order 
could  be  made  on  any  one,  it  could  only  be  made  on 
The  Local  Board  of  Health  of  such  district  of  Worthing, 
as  surveyors  of  the  highways  of  such  district. 

7.  That  the  said  order  was  bad,  inasmuch  as  it 
virtually  repealed  the  57th  section  of  the  said  Worthing 
and  Lancing  Turnpike  Road  Act,  and  the  11 7th  section 
of  The  Public  Health  Act,  1848,  and  the  provisions 
of  the  said  Act  of  ff  &  6  ^.  4.  c.  50. 

Each  of  the  above  named  Acts  of  Parliament  to  be 
deemed  part  of  the  present  case,  &c. 

The  questions  for  the  opinion  of  the  Court  are : 

First :  Whether  such '  notice  ought  to  have  been 
served  upon  The  Board  of  Health  of  Worthing. 

Secondly:  Whether  the  order  was  rightly  made,  or 
whether  it  ought  to  have  been  made  on  The  Board 
of  Health  of  Worthing  alone,  or  on  the  said  sur- 
veyor jointly  with  the  said  Board  of  Health. 
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Thirdly :  Whether  stat  4  &  5  Vict  c.  59.,  as  con- 
tinued by  subsequent  statutes  (a),  applies  to  The 
Worthing  and  Lancing  Turnpike  Road. 

If  the  Court  should  be  of  opinion  that  notice  need 
not  have  been  served  on  the  Board  of  Health  of  fFarihr 
ing^  and  that  the  order  of  justices  was  rightly  made, 
and  that  stat.  4  &  5  VicL  c.  59.  (as  continued  &&) 
applies  to  the  Worthing  and  Lancing  Turnpike  Road, 
then  the  order  of  quarter  sessions  is  to  be  quashed  and 
the  original  order  of  justices  to  be  confirmed  But,  if 
the  Court  should  be  of  opinion  that  notice  ought  to 
have  been  served  on  the  Board  of  Health  of  Worthing^ 
or  that  the  order  of  justices  ought  to  have  been  made 
on  the  said  Board,  either  alone  or  jointly  with  the  said 
surveyor,  and  not  as  aforesaid,  or  that  stat  4  &  5  Viet, 
c.  69.  (continued  &c.)  does  not  apply  to  the  Worthing 
and  Lancing  Turnpike  Road,  then  the  said  order  of 
Sessions  is  to  be  confirmed,  and  the  original  order  of 
justices  is  to  remain  quashed. 

The  case  was  argued  in  last  Easter  Term  (&). 


J.  J.  Johnson  and  H.  P.  Wyatt^  in  support  of  the 
order  of  Sessions. 

The  order  of  the  justices  was  made  under  stat.  4  &  5 
Vict  c,  59.  s.  1.,  which  applies  only  to  turnpike  trusts. 
Now,  although  stat  7  0, 4.  c.  x.  uses  the  words  **  turnpike 

(a)  The  latest  of  these  statutes  in  force  at  the  time  of  the  order  of  22d 
Jwu  1853  was  15  &  16  Vict,  e.  19.,  continttiDg  stat.  4  &  5  Viti,  e,  59.  to 
1st  Octobtr  1853.  The  statute  was  continued,  by  stat.  16  &  17  Fid,  c.  66., 
to  Ist  October  1854,  and  the  end  of  the  then  next  Session  of  Parliament ; 
and,  again,  by  stat  17  &  18  Vict,  e,  52.,  to  1st  October  1860,  and  the  end 
of  the  then  next  Session  of  Parliament. 

(h)  May  6th,  1854.  Before  TK)rd  CumpbeU  C.  J.,  Wightman  and 
CromptoH  Js. 
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road,"  and  gives  to  the  road  in  question  several  of  the 
properties  of  a  turnpike  road,  it  does  not  follow  that  the 
trust  falls  within  stat.  4  &  5  Vict  c.  59.  s.  1.,  which  seems 
confined  to  such  as  are  trusts  for  turnpike  roads  and  no 
more.  Now  sect.  1  of  stat.  7  G.  4.  c.  x.  recites  that 
the  road  has  been  injured,  and  lands  damaged,  by  the 
overflowing  of  the  sea,  and  expresses  that  one  purpose 
of  the  Act  is  that  the  said  road,  as  well  as  the  said 
lands,  for  the  benefit  of  the  owners  thereof,  should  be 
effectually  protected  from  the  future  overflowing  and 
encroachment  of  the  sea,  by  groynes,  embankments, 
and  other  sea*defences.  Sect  19  gives  power  to  erect 
works  "for  the  protection  of  the  said  road  and  the 
lands  adjoining."  Sect.  32  authorizes  the  raising  of  a 
given  sum  by  a  rate  on  the  owners  of  lands  which  have 
theretofore  been  injured  by  the  overflowing  of  the  sea, 
which  sum  is  to  be  applied  indiscriminately  to  the 
making  and  maintenance  of  the  road  and  the  sea- 
defences.  Sect.  45  authorizes  the  trustees  to  borrow 
money  on  the  credits  of  the  tolls  and  rates;  and  no  dis- 
tinction is  made,  by  sect.  55,  between  the  application  of 
the  money  borrowed  or  raised  by  tolls  and  rates  to  the 
road  and  to  the  sea-defences.  So  the  money,  without 
distinction  as  to  the  mode  of  obtaining  it,  is  to  be 
applied,  under  sect.  56,  to  defray  the  expences  incurred 
by  certain  parties  in  making  a  sluice.  The  very  deficit 
here  may  have  been  occasioned  by  expences  quite  un- 
connected with  the  maintenance  of  the  road. 

But,  if  stat.  4  &  5  Vict,  c,  59.  be  applicable,  the 
order  is  improperly  made  on  the  surveyor  of  the  parish, 
who  cannot  lay  a  rate  on  the  whole  parish,  including 
the  district  of  Worthing^  since,  by  sect.  117  of  The  Pub- 
lic Health  Act,  1848  (11  &  12  Vict  c.  63.),  The  Local 


1854. 


The  QoBBN 

▼. 
WoaTuiNO 

Road 
Trustees. 


1000  TRINITY  TERM. 

1854.  Board  of  Health  are^  exclusively,  the  surveyors  of  the 

The  Qu£EN  '^^^  district.     There  is  nothing  in  the  Acts  to  relieve 
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Road  bute.     Sect.  57  of  stnt  7  G.  4.  c.  x.,  it  is  true,  frees  the 
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Commissioners  under  the  previous  Act,  1  &  2  6r.  4.  c.  lix., 
from  the  expence  of  maintaining  so  much  of  the  road  as 
is  within  the  town :  but  the  effect  of  this  is,  not  to  relieve 
the  inhabitants  of  the  town,  but  only  to  shift  the  liability 
of  the  Commissioners,  if  they  ever  were  liable  to  repair 
this  road,  to  the  trustees  under  stat.  7  6r.  4.  c.  x.,  who 
were  to  provide  for  the  repairs  of  the  whole  road  by  means 
of  the  powers  given  to  them  by  the  last  mentioned  Act. 
But  it  does  not  appear,  indeed,  that  the  Commissioners 
at  any  time  were  bound  to  perform  the  repairs ;  for  their 
liability,  by  sect  30  of  stat.  1  &  2  C  4.  r.  lix.,  existed 
only  in  respect  of  such  roads  as  they  had  adopted,  by 
performing  repairs:  and  the  case  docs  not  shew  that 
they  had  so  adopted  the  road  now  in  question.  And, 
at  any  rate,  whatever  exemption  the  inhabitants  of  the 
town  were  entitled  to  under  sect.  57  of  stat  7  G,  4. 
c.  X.  can  exist  only  to  the  extent  to  which  the  work  was 
performed  by  the  Commissioners. 

Then  the  expence  properly  falls  on  The  Local  Board 
of  Health,  which,  by  sect  117  of  stat  11  &  12  Vict 
c.  63.,  has  the  '^  powers,  authorities,  duties,  and  liabili- 
ties," throughout  the  district  comprehending  the  town, 
which  surveyors  of  highways  have.  The  inhabitants  of 
the  district,  by  that  section,  are  not  liable  to  any  rate 
(tolls  excepted)  in  respect  of  roads  in  the  parish  without 
their  district :  the  Legislature  must  have  intended  that 
they  should  be  liable  for  all  in  their  district,  and  (though 
that  is  not  necessary  for  the  decision  of  this  question) 
^exclusively  so.    Under  sect  68  the  streets  are  vested  in. 
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and  are  under  the  management  of.  The  Local  Board:  and       1854. 
<<  streets,"  bj  the  interpretation  clause,  sect.  2,  includes    The  Quben 
any  highway,  not  being  a  turnpike  road.     This  road,     ^^J^i^^ 
therefore,  is  still  under  the  controul  of  the  trustees :  but 
they,  under  stat.  4  &  5  Vict  e.  59.,  are  to  obtain  assist* 
ance  from  the  surveyors,  that  is,  in  this  instance,  The 
Local   Board.      The   Local   Board,   therefore,  though 
probably   they   cannot,    under  sects.   86,   87   of   stat. 
1 1  &  12  Vict  c,  63.,  give  this  aid  from  a  district  rate, 
may  lay  an  ordinary  highway  rate  for  the  purpose. 


Cowling  and  Gates^  contrit.  This  is  clearly  a  turn- 
pike road  within  the  meaning  of  stat  4  &  5  Vict  c,  59. 
Stat.  7  G.  4.  c.  X.  s.  1.  so  denominates  it  It  is  true  that 
there  are  other  purposes,  besides  that  of  maintaining 
the  road,  to  be  answered  by  the  Act:  but  the  road 
itself  has  all  the  qualities  of  an  ordinary  turnpike  road. 
Sect.  9  gives  power  to  take  tolls  at  the  turnpike  or  toll 
gate :  sect.  45  authorizes  the  mortgage  of  tolls,  a  very 
common  incident  to  turnpike  roads.  Sect.  32,  in 
respect  of  the  advantage  to  be  gained  by  the  lands 
protected,  subjects  them,  not  to  a  varying  liability,  but 
to  a  fixed  payment  in  aid  of  the  ordinary  turnpike  road 
fund.  [Lord  Campbell  C.  J.  I  believe  we  are  all  of 
opinion  that  this  is  a  turnpike  road  within  stat.  4  &  5 
Vict  c.  69.] 

Next,  the  language  of  sect  57  of  stat  7  G.  4.  c.  x. 
seems  to  shew  that  the  Legislature  intended  to  give 
this  road  altogether  a  different  character,  in  respect  of 
the  powers  and  liabilities  relating  to  it,  from  that  of  the 
other  roads  in  the  district  which  were  under  the  controul 
of  the  Commissioners. 

As  to  the  liability  of  The  Local  Board  of  Health  :  it 
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seems  that  the  Legislature,  by  sects.  2  and  68  of  stat. 
11  &  12  Vict  c.  63.,  meant  to  reserve  the  authorities 
and  liabilities  of  the  trustees  of  turnpike  roads.  [Cramp- 
ion  J.  In  sect.  117  you  find  that  it  was  thought  nece&- 
sary,  where  the  inhabitants  of  a  district  are  protected 
from  liability  as  to  "any  highway  rate  or  other  pay- 
ment" in  respect  of  repairing  roads  or  highways  without 
the  district,  to  except  from  this  protection  "toll,"  ex- 
pressly ;  as  if  the  general  terms  of  the  enactment  included 
turnpike  roads.]  The  road  in  question  is  not  within 
that  provision :  it  applies  only  to  roads  without  the 
district  There  is  no  power  expressly  given  to  the 
Local  Board  to  raise  money  for  this  purpose ;  and,  their 
powers  being  statutable  only,  they  can  have  no  such 
power  at  alL  Nor  does  any  difficulty  arise  from  their 
inability  to  repair  the  road :  the  common  law  liability, 
that  of  the  parish,  attaches.  The  case  raises  some 
questions  as  to  notice :  but  it  seems  that  the  determi- 
nation of  these  will  depend  upon  the  decision  as  to  the 
other  points. 

Cur,  adv,  vulL 


I^ord  Campbell  C.  J.,  in  this  term  {May  30th), 
delivered  the  judgment  of  the  Court. 

At  a  special  session  for  the  highways,  two  justices 
made  an  order  under  stat.  4  &  5  Vict,  c,  59.  s,  1.,  upon 
the  surveyor  of  the  highways  of  the  parish  of  Broaduniter, 
for  payment  of  a  sum  of  money  to  the  trustees  of  a  turn- 
pike road  to  be  laid  out  in  the  repair  of  a  part  of  the 
turnpike  road  within  the  town  of  Worthing  in  the  parish 
of  Broadwater,  The  quarter  sessions,  upon  appeal, 
quashed  the  order,  subject  to  the  opinion  of  this  Court 
upon  the  facts  stated  in  a  special  case. 


XVII.  VICTORIA. 


1008 


Upon  the  argument  of  this  case,  three  questions  were 
raised  for  our  consideration:  Ist  As  to  whether  the  Act 
in  question  was  a  turnpike  Act^  within  the  meaning  of 
Stat.  4  &  5  Vict.  c.  59. ;  2dly.  As  to  the  effect  of  the 
57th  section  of  stat.  7  G.  4.  c.  x.,  which,  it  was  said, 
discharged  the  town  of  Worthing  from  the  making  and 
maintaining  the  road  in  question  ;  and,  3dlj.  and 
principally,  on  the  effect  of  The  Public  Health  Act 
on  the  liability  to  contribute  to  the  repairing  of  the 
road. 

With  regard  to  the  first  question,  we  intimated  our 
opinion,  during  the  argument,  that  the  road  was  a  turn- 
pike road,  within  the  meaning  of  stat.  4  &  5  Vict.  e.  59. 
It  was  argued  that  the  making  the  groynes  for  the 
defence  of  the  road  was  also  an  advantage  to  the  owners 
of  the  lands,  which  those  groynes  would  defend  from  the 
incursions  of  the  sea,  and  that  money  expended  by  the 
trustees  upon  those  groynes  would  enure  to  the  benefit 
of  those  lands,  as  well  as  to  the  benefit  of  the  turopike 
road.  But  the  owners  were  to  pay  a  definite  annual 
sum,  correctly  and  properly  estimated  as  we  must  suppose, 
with  reference  to  the  advantage  they  would  derive.  This 
sum  woildbe  in  ease  of  the  persons  bound  to  repair 
the  road:  the  Act  expressly  constitutes  it  a  turnpike 
road:  and  we  see  no  reason  whatever  for  thinking  that 
this  is  not  a  turnpike  trust  within  the  meaning  of  stat. 
4  &  5  Vict  c.  59. 

With  regard  to  the  second  point,  it  was  contended 
that  the  exception  at  the  end  of  the  57th  section  of  this 
same  turnpike  Act  had  the  effect  of  entirely  relieving 
the  town  of  Worthing  firom  the  liability  of  maintaining 
the  road.  The  provision  in  question  is  contained  in  a 
clause  for  saving  the  rights  of  the  (Commissioners  of  the 
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town  of  IVarthing  under  a  former  Act  of  Parliament ; 
and  the  clause  in  question  enacts  that  the  rights,  powers 
and  authorities  vested  in  those  Commissioners  shall  be 
good  and  valid,  save  and  except  that  the  Commissioners 
shall  be  freed  and  discharged  from  the  expence  of  making 
and  maintaining  so  much  of  the  road  as  is  situate  within 
the  town  of  fVartfunff,  and  of  making  and  maintaining 
groynes,  embankments  and  other  sea  defences  for  the 
protection  of  the  same.  We  construe  this  enactment  as 
taking  the  road  out  of  the  controul  of  the  Commissioners, 
it  being  made  by  the  other  parts  of  the  Act  a  turnpike 
road  under  the  management  of  the  turnpike  trustees. 
Before  the  passing  of  the  turnpike  Act,  the  road  was 
under  the  management  of  the  Commissioners  under  the 
prior  Act ;  and  it  was  proper,  in  subjecting  it  to  the 
management  of  the  turnpike  trustees,  to  say  that  the 
Commissioners  should  no  longer  have  the  controul  over 
it,  and  should  be  freed  from  the  obligation  of  maintaining 
it  The  effect  seems  to  be  that  the  management  of  the 
road  was  transferred  from  the  Commissioners  to  the 
turnpike  trustees:  and  the  road  became  in  efiect  a 
turnpike  road  under  the  management  of  trustees  having 
the  right,  under  the  statute,  to  seek  relief  1h>m  the 
parish  in  case  of  deficiency  of  their  funds,  the  parish 
remaining  liable  to  indictment  at  common  law  for  the 
repair  of  the  road. 

Assuming,  then,  that  the  road  in  question  was  a  turn- 
pike road  within  the  meaning  of  stat.  4  &  5  Vict.  c.  59., 
and  that  the  liabilities  of  the  surveyors  of  the  parish 
were,  after  the  passing  of  the  turnpike  Act,  the  same  as 
in  the  case  of  ordinary  turnpike  trusts,  the  remaining 
question,  which  is  one  of  some  difficulty  and  of  great 
general  importance,  is  as  to  the  effect  of  The   Public 


XVII.    VICTORIA. 


1005 


Health  Act  when  the  town  of  Worthing  became  a  district 
under  the  provisions  of  that  statute. 

By  the  68th  section  of  The  Public  Health  Act,  1848, 
the  streets,  which  by  the  interpretation  clause  (a)  includes 
all  highways  not  being  turnpikes,  are  vested  in  The  Local 
Board,  who  are  charged  by  the  Act  with  the  levelling, 
paving,  flagging,  channelling,  altering  and  repairing  the 
same.  Turnpike  roads  appear  to  have  been  excluded 
from  these  provisions,  for  the  purpose  of  their  being  left 
under  the  controul  of  the  turnpike  trustees.  We  held, 
in  Elmer  v.  Norwich  Local  Board  of  Health  (ft),  that  the 
expences  of  repairing  the  highways  within  the  district, 
which  are  expressly  charged  by  the  Act  upon  the  Local 
Board  of  Health,  were  to  be  defrayed  by  a  district  rate 
under  the  Act,  and  not  by  a  highway  rate.  We  are 
now  to  consider  how  the  contribution  for  the  repair  of 
that  part  of  a  turnpike  road  which  lies  within  the  district 
of  a  local  board  of  health,  part  of  a  parish,  is  to  be 
raised 

By  the  117th  section  of  the  Act,  the  local  board, 
within  the  limits  of  the  district,  are,  exclusively  of  any 
other  person,  to  execute  the  office  of,  and  be,  surveyor 
of  highways,  and  to  have  all  the  powers,  duties  and 
liabilities  of  surveyors  of  highways,  except  so  far  as  in- 
consistent with  the  provisions  of  the  Act  In  the 
Norwich  case  (c),  before  referred  to,  we  intimated  our 
opinion  that  the  local  board  became  the  surveyors  of 
the  whole  district,  and  not  the  surveyors  of  any  parti- 
cular parish  within  the  district.  In  the  present  case  no 
question  as  to  different  parishes  within  the  district  arises, 


1854. 


The  QuBBN 

V. 

WORTHINO 

Road 
Tnisteei. 


(a)  Sect.  2.  (6)  Ante,  p.  517. 

(c)   Elmer  ▼.  Norwich  Local  Board  of  HeaHh,  ante,  p.  517. 
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the  whole  district  forming  part  of  the  parish  of  Broad- 
toater.  By  the  express  words  of  this  provision,  the 
surveyors  of  the  entire  parish  were  excluded  from  exe- 
cuting the  oflBce  of,  or  being,  the  surveyor  of  highways 
within  the  district ;  and  the  local  board  are  to  have  the 
powers,  duties  and  liabilities,  except  where  inconsistent 
with  the  provbions  of  the  Act  Then  follows  the  very 
important  part  of  the  117  th  section  upon  which  the 
counsel  for  the  surveyors  of  the  parish  mainly  relied. 
'^  And  the  inhabitants  of  any  district  shall  not  in  respect 
of  any  property  situate  therein  be  liable  to  the  payment 
of  highway  rate  or  other  payment,  not  being  a  toll,  in 
respect  of  making  or  repairing  roads  or  highways  within 
any  parish,  township,  or  place,  or  part  of  any  parish, 
township,  or  place,  situate  beyond  the  limits  of  such 
district"  Nothing  can  be  more  strong  than  this  pro- 
vision, to  shew  that  the  local  district  is  to  be  entirely 
relieved  from  all  rates  or  payments,  not  being  a  toll,  in 
respect  of  the  repair  of  all  roads  or  highways  in  any 
spot  beyond  the  limits  of  the  district  The  clause  is 
not  like  the  68th  section,  which  uses  the  word  *' street," 
explained  by  the  interpretation  clause  to  include  hi^- 
ways  exclusive  of  turnpike  roads ;  but  the  clause  uses 
the  word  ^'  road,"  as  if  expressly  to  extend  to  all  roads, 
and  not  to  be  confined  to  highways,  not  turnpike,  the 
management  of  which  is  vested  in  the  local  board.  The 
exception,  also,  of  the  payment  of  tolls  appears  to  shew 
that  turnpike  roads  were  not  excluded  from  this  provi- 
sion. The  effect  of  this  provision,  exempting  the  in- 
habitants of  the  district  from  the  payment  of  the  repairs 
of  any  road  out  of  the  district,  coupled  with  the  pre- 
ceding provision,  by  which  the  duties  and  liabilities  of 
the  surveyors  of  the  district  are  thrown  exclusively  upon 
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the  local  board,  appears  to  us  to  be  that  the  liability,  to 
contribute  to  repair  in  the  event  of  a  deficiency  of  the 
turnpike  funds,  is  divided,  and  that  the  part  of  the 
parish  without  the  district  remains  liable  to  contribute, 
in  case  of  deficiency,  to  the  repair  of  any  part  within  the 
parish  and  not  being  within  the  district,  whilst  the 
district  remains  alone  liable  to  such  contribution  for 
the  repair  of  any  part  of  the  road  within  the  district 
After  the  words  of  the  1 17th  section,  which  so  expressly 
exclude  any  exercise  of  the  powers  of  the  parish  sui^ 
veyors  within  the  district,  and  after  the  immediately 
subsequent  provision  which  expressly  relieves  the  inha- 
bitants of  the  district  from  liability  to  any  payment  for 
the  repair  of  any  road  beyond  the  limits  of  the  district, 
it  seems  to  us  quite  impossible  to  hold  that  the  former 
powers  of  the  surveyors  of  the  entire  parish  remain  so 
that  they  could  make  a  general  rate  upon  the  inhabi- 
tants of  the  parish  including  the  district  for  the  repair 
of  any  part  of  the  road  situate  in  the  parish  of  Broad^ 
water  without  the  district:  and,  if  the  whole  parish 
cannot  be  made  to  contribute  as  to  what  lies  out  of  the 
district,  it  would  be  manifestly  unjust  to  the  part  of  the 
parish  without  the  district  that  the  whole  parish  should 
be  taxed  for  the  repair  of  the  part  within  the  district  of 
Worthing.  And  the  statute  takes  away  all  power  of  the 
parish  surveyors  to  interfere  in  the  district  The  only 
way  of  carrying  out  the  intention  of  the  Legislature 
appear  to  us  to  be,  by  holding  that  the  two  parts  of  the 
parish  become  entirely  distinct  for  the  purpose  of  con- 
tributing towards  the  repair  of  the  turnpike  roads,  as 
well  as  for  that  of  repairing  the  general  highways :  and 
we  see  no  difficulty  in  The  Local  Board  being  ordered  to 
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make  contribution  under  stat.  4  &  5  Vict  c.  59*  in  the 
case  of  a  deficiency  of  the  turnpike  funds. 

It  would  be  sufficient  for  the  decision  of  the  case  to 
say,  that  the  power  of  the  surveyors  of  the  parish,  to 
make  any  rate  upon  the  inhabitants  of  the  district,  is 
gone.  But  we  think  it  right  to  say,  with  reference  to 
the  que^ions  proposed  to  us,  and  for  the  future  guidance 
of  the  parties,  that  we  think  that  The  Local  Boanl  of 
Health  may  well  make  a  highway  rate  for  the  purpose 
of  meeting  such  a  contribution  as  that  in  question. 
Their  powers  as  surveyors  within  the  limits  of  the 
district  seem  amply  sufficient  for  these  purposes. 

It  will  be  seen  that  the  effect  of  our  decision  in  this 
and  the  Norwich  case  (a)  is  that,  whilst  the  expence  of 
the  repairing  and  doing  the  other  matters  to  the  streets 
and  highways,  which  is  expressly  made  a  chaige  upon 
the  local  board  by  The  Public  Health  Act,  is  to  be 
defrayed  out  of  a  district  rate,  any  sum  to  be  paid  by 
way  of  contribution  towards  the  deficiency  of  the  funds 
of  a  turnpike  trust  under  stat  4  &  5  Fict  c.  59.  is  to 
be  raised  by  the  local  board,  as  surveyors,  by  a  highway 
rate. 

This  is  in  conformity  with  the  observations  of  the  late 
Mr.  Lawes  in  the  notes  to  his  edition  of  the  Public 
Health  Act  (ft):  in  one  of  which  (see  note,  page  152), 
after  stating  the  difficulties  that  have  arisen,  he  comes 
to  the  conclusion  that  the  expences  of  repairing  and 
dealing  with  the  streets,  including  highways,  expressly 
charged  on  the  local  board  by  the  Act,  are  to  be  defrayed 


(a)  Elmgr  v.  Norwich  Local  Board  of  Heuithf  ante,  p.  517. 
{b)    The  Act  for  the  Promoting  the  /VrWic  ffeafth,  ed,  3. 
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by  a  district  rate;  whilst,  in  the  note  at  page  187,  be        1854. 
observes  that  the  local  board  may  still  have  to  levy  a     pho  Quken 
highway  rate  for  purposes  other  than  the  matters  thrown     worthing 
on  the  district  rate  by  the  Act,     The  raising  a  sum  of      ^^^^ 
money  for  contribution  towards  the  repair  of  a  turnpike 
road  seems  a  matter  for  which  the  local  board  would 
have  to  resort  to  the  powers  of  rating  under  the  Highway 
Act,  transferred  to  them  by  the  117th  section  of  The 
Public  Health  Act 

The  order  of  the  two  justices  in  question,  having  been 
made  against  parties  having  no  fund  applicable  by  law 
to  the  purpose  in  question,  and  no  power  to  raise  such 
a  fund,  is  bad.  And  the  Court  of  Quarter  Sessions  were 
right  in  quashing  this  order.  Our  judgment  is,  therefore, 
that  the  order  of  Sessions  quashing  the  order  of  the 
magistrates  be  confirmed. 

Order  of  Sessions  confirmed. 


END   OF   TRINITY    TERM. 
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ABANDONMENT. 
On  loss  by  pirates,  180.    Jnmrance,  11. 

ACCEPTANCE. 
!•  Of  payment  post  diem,  83.    Accord^ 

II.  Of  bill  of  ezcbange,  688.     BOb, 

ni.  Of  office  full  of  on  usnrper,  249. 
Election,  I.  1. 

ACCORD. 

I.  Accord  and  satisfaction  under  agree- 
ment by  parol  after  breach  of  award 
under  submission  by  deed. 

Declaration  stated  that  by  deed 
between  plaintiff  and  defendant,  who 
were  partners,  it  was  agreed  that 
plaintiff  should  retire  from  the  part- 
nership, and  it  should  be  referred  to 
arbitration  what  sum  should  be  there- 
fore paid  by  defendant  to  plaintiff: 
that  It  was  awarded  that  a  sum  named 
should  be  paid  by  instalments:  but 
defendant  had  paid  only  a  part  thereof. 

Plea:  that,  after  breach  of  the 
award  by  nonpayment  of  the  first 
instalment,  it  was  agreed  between 
plaintiff  and  defendant  that  defendant 

3  t2 


should  not  assist  one  B.  in  a  certain 
claim  which  he  was  urging,  and  that 
defendant  should  pay,  by  instalments 
on  certain  days  named,  the  last  but 
one  being  14th  April,  a  sum  in  all 
amounting  to  less  than  the  sum  award- 
ed; which  a;rreement  and  the  per- 
formance thereof  plaintiff  accepted  in 
satisfaction  of  the  sum*  awarded,  and 
all  causes  of  action  in  respect  thereof, 
and  the  said  breach :  and  that  defend- 
ant paid  plaintiff  the  instalments  on 
the  days  named  in  the  sed^iid  agree- 
ment, which  plaintiff  accepted  in  satis- 
faction (as  before),  and  in  performance 
of  the  second  agreement. 

Held :  that  the  deed  of  submission 
was  merely  inducement,  and  that  the 
action  was  brought  for  breach  of  the 
award;  and  that  therefore  there  might 
be  accord  and  satisfaction  under  an 
agreement  by  parol,  made  after  the 
breach  by  non-payment  of  the  first 
instalment:  and,  consequently,  that 
the  defendant,  in  support  of  his  plea, 
was  not  bound  to  shew  an  agreement 
under  seal. 

It  appeared  that  the  last  payment 
but  one  under  the  second  agreement 
was  made  on  19th  Aifril,  not  on 
14th;  and  that,  when  it  was  made, 
plaintiff  refused  to  accept  it  except  as 
on  account  of  the  money  due  on  the 
award,  which,  he  contended,  was  still 
binding :  but  he  made  no  objection  to 
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the  pajment  as  haYlng  been  made  too 
late. 

Held  that  the  defendant  had  per- 
formed the  second  agreement,  the 
effect  of  the  transaction  on  the  19th 
being  that  the  plaintiff  agreed  to  take 
the  payment  as  made  on  the  1 4th. 
'     Smith  Y.  TrovDsdale,  83. 

11.  Performance  in  satisfaction  by  pay- 
ment post  diem,  83.    Ante^  I. 

ACCOUNT. 

Under  Patent  Law  Amendment  Act, 
969,  977.    Patem,  U.  1,  2. 

ACCOUNT  STATED. 

I.  Pleading. 

Variation    from    statutory  form    of 
count. 

Under  sect.  91  of  The  Common  Law 
Procedure  Act,  1852,  a  count  for 
money  found  to  be  due  from  the 
defendant  to  the  plaintiff  on  accounts 
stated  between  them  is  sufficient, 
though  it  omits  the  words  "for  money 
payable  by  the  defendant  to  the  plain - 
tin  for"  contained  in  the  form  given 
in  Schedule  (B.).  Fogg  v.  Nudd,  650. 

II.  Implication  of  law  from  the  fact, 
650.    Ante.l. 


ACKNOWLEDGMENT. 
See  Admiuion, 

ACQUITTAL. 
New  trial  after,  942.    New  Trials  I.  1. 

ACTION. 
I.  When  it  lies. 

1.  By  seaman  against  shipowner  for 
not  having  medicines  on  board. 

Ist  count.  That  plaintiff  engaged 
with  defendant,  to  serve  on  board 
defendants  (a  Brituth)  vessel,  as  a 
common  seaman,  on  a  specified  voyage 
from  and  to  a  British  port.    Breach  : 


that  the  vessel  was  leaky  and  unsea- 
worthy,  by  which  plaintiff  became 
unwell  and  sustained  damage. 

Held,  on  demurrer,  that  the  count 
was  bad,  there  bein^^  no  allegation  of 
knowledge  or  deceit,  nor  of  any  ex- 
press warranty  that  the  vMsel  was 
seaworthy ;  and  the  law  not  implying 
any  such  warranty  from  the  rejation 
of  shipowner  and  seaman. 

2nd  count.  That  defendant  neg- 
lected to  supply  and  keep  on  board 
the  vessel  a  proper  supply  of  medi- 
cines, whereby  plaintiff  s  health  suf- 
fered. 

Held,  on  demurrer,  that  stat.  7  &  8 
Vid,  c.  112.  s.  18.  makes  it  the  duty 
of  the  shipowner  to  have  on  board 
such  medicines ;  and  that,  though  the 
Act  imposes  a  penalty,  recoverable  by 
a  common  informer,  as  the  specific 

Sunishment  for  the  breach  of  that 
uty  as  to  the  public,  sailors  sustain- 
ing a  private  injury  from  the  breach 
of  that  statutable  duty  are  entitled  to 
maintain  an  action  to  recover  dam- 
ages. And  that  the  count  was  good. 
Couch  V.  Steel,  402. 

2.  By  tenant  against  landlord  for  con- 
tinuing a  nuisance  in  existence 
before  the  contract  of  demise,  128. 
Drainage, 

3.  Scienter  when  essential,  402.  AnU, 
1. 

4.  Malice  and  want  of  probable  cause 
when  essential,  929.    Arreat,  I.  1. 

5.  For  arrest  for  whole  sum  recovered 
afler  part  satisfaction,  929.  Arrett^ 
LI. 

6.  For  private  injury  from  breach  of 
public  duty,  402.     Ante,  1. 

7.  Notwithstanding  imposition  of  pen- 
alty by  the  statute  creating  the  duty, 
402.    Ante,  1. 

II.  Effect  of  bankruptcy  and  insolvency. 

1.  Cause  of  action  accruing  before 
insolvency. 

Count  by  a  printer  for  not  restoring 
a  printing  machine  according  to  con- 
tract^ whereby  the  trade  of  plaintiff 
had  been  ruined,  and  he  had  become 
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infloWent.  Plea;  that,  after  the  ac- 
cruing of  the  causes  of  action,  plaintifT 
took  the  benefit  of  the  InsoWent 
Debtors*  Act,  and  the  causes  of  action 
vested  in  the  provisional  assignee. 
Demurrer;  and  further  replication, 
that  the  assignee  had  not  intervened  ; 
on  which  was  a  rejoinder,  and  a  de- 
murrer to  the  rejoinder. 

Held :  that  stat.  15  &  16  Vict,  c, 
76.  9,  142.  does  not  apply  to  actions 
commenced  after  the  insolvency  of  the 
plaintiff;  and  that  the  non-interfer- 
ence of  the  assignees  is  immaterial 
where  the  cause  of  action  accrues 
before  the  insolvency:  and  therefore 
the  replication  was  not  an  answer  to 
the  plea. 

^  Held,  also,  that  the  cause  of  action 
disclosed  in  Uiis  count,  and  the  special 
damage  there  alleged,  were  whouj  in- 
jury to  the  estate  of  the  plaintiff,  and 
not  personal  damage ;  and,  conse- 
quently, that  the  whole  cause  of  action 
passed  to  the  assignee,  and  the  plea 
was  good.    Stanton  v.  CoUUr^  274. 

2.  Cause  of  action  injury  to  estate  and 
not  personal  damage,  274.    Ante^  1. 

III.  Notice  of  action. 

1 .  Against  justice  of  the  peace,  must 
shew  under  which  section  of  stat. 
11  &  12  Vict,  c,  44.  the  complaint 
arises. 

Plaintiff  declared  against  defendant 
for  maliciously  and  without  reasonable 
or  probable  cause  issuing  a  warrant 
under  his  hand  and  seal,  and  procur- 
ing plaintiff  to  be  arrested.  Plea : 
Not  Guilty,  by  stat.  11  &  12  Vict,  c. 
44.  s.  10.  The  notice  of  action  stated, 
as  cause  of  action,  that  defendant,  with 
force  and  arms,  caused  plaintiff  to  be 
assaulted  and  beaten,  apprehended  and 
imprisoned,  without  reasonable  qr  pro- 
bable cause  (not  alleging  malice). 

The  evidence  was  that  defendant, 
being  a  justice,  in  a  matter  within  his 
jurisdiction,  issued  a  warrant  under 
which  plaintiff  was  apprehended;  and 
it  was  sought  to  shew  that  this  was 
done  maliciously. 

Held :  not  a  good  notice  under  sect. 
9  of  stat.  11  &  12  Vict.  c.  44.,  as  the 
cause  of  action  insisted  on  was  under 


sect.  1 .,  but  the  notice  did  not  point 
clearly  and  explicitly  to  such  a  cause 
of  action,  but  rather  to  a  complaint 
under  sect.  2,  for  acting  without  juris- 
diction.    Taylor  v.  Nesfield,  724. 

2.  When  necessary  to  allege  malice, 
724.    Ante,  1. 

rV.  Pendency  of  action. 

Until  final  judgment  entered  up,  977. 
Patent,  II.  2. 

y.  Limitation.    Limitutian. 


ADDITION. 
To  acceptance,  683.    Bills,  IV. 

ADMISSION. 
By  part  payment,  136.    Limitation. 

ADJACENT  TENEMENT. 

Rights  in  respect  of  nuisances,  128. 
Drainage. 

ADOPTION. 

Of  an  act  of  Parliament  at  a  meeting 
improperly  convened^  688.  Church^ 
vforden,  II. 


AFFIDAVIT. 

To  negative  jurisdiction  of  justices,  607. 
Conviction,  I. 

AGENT. 

I.  Liability  of  agent  in  transactions  with 
third  parties. 

Under  what  circumstances  he  is  to  be 
considered  as  bavins  purchased  on 
his  own  account  and  resold  to  his 
principal. 

Defendants,  merchants  resident  in 
Ireland,  wrote  to  S.  A.,  a  merchant 
resident  in  London,  authorizing  him 
**  to  take  for  us  two  cargoes"  of  Ibraila 
corn  1000  to  1500  quarters  at  24«.  to 
24«.  3(/.,  "payment by  our  acceptanca 
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at  2  or  3  months,**  and  in  poatsoript 
added,  ^<You  may  go  to  24*.  6<i.,  if 
you  find  jou  cannot  do  the  work  at 
24«.  or  3a.**  S.  A.  made  a  bargain 
with  i{.,  a  merchant  resident  in  Lon- 
don, fur  a  cargo  by  the  C,  and  sent 
him  a  note  commencing  ^*  Sold  by  order 
and  for  account  of  R,  to  our  principals 
the  cargo**  of  Bulgarian  corn  per  C. 
at  24«.  6d,  per  quarter,  cost,  freight 
and  insurance,  *^  Sellers  to  pay  a  com- 
mission of  two  per  cent.  Payment  in 
cash*'  in  one  week  afler  receipt  of 
documents.  On  the  same  day  12.  in 
his  books  debited  S.  A.  with  the  price 
of  the  cargo,  and  sent  S,  A,  the  ship- 
ping documents  with  the  bill  of  lading 
mdorsed,  and  an  invoice  headed  "5-^. 
bought  of  i2.**  On  the  same  day, 
S,  A.  wrote  to  defendants  **  to  advise 
having  purchased  for  your  account  the 
cargo  of  Bulgarian  com  per  C,  at 
24«.  9d,  per  qur.  C  F.  jr  l^  which  is 
Bd.  per  quarter  over  your  limit  for 
Jbrailoj  but  proportionately  cheaper.** 
In  this  letter  were  inclosed  the  ship- 
ping documents  of  the  C.  (including 
the  indorsed  bill  of  lading),  and  an 
invoice  headed  "Invoice  of  a  cargo, 
&c.  bought  by  order  and  for  account 
and  risk**  of  defendants ;  and  a  draft 
for  the  price  at  24*.  9rf.,  drawn  by 
S.A.on  defendants.  Defendants  re- 
turned the  draft  accepted,  stating  in 
the  letter,  **  We  note  purchase  of  com 
per  C  at  24«.  9d.  We  would  much 
rather  have  had  IbraUa  at  24«.  or 
24tf.  Sdr  After  this,  whilst  the  bill 
was  still  current,  and  before  the  arri- 
val of  the  C,  S,  A.  failed.  R,  stopped 
the  cargo  of  the  C,  treating  S.  A,  as 
the  purchaser,  and  claiming  to  be  an 
unpaid  vendor  to  him.  Defendants, 
on  receiving  an  indemnity  from  E, 
a^inst  the  bill,  paid  him  the  price  less 
discount,  at  the  rate  of  24«.  6^.,  being 
less  than  the  sum  for  which  the  bill 
was  accepted,  which  was  at  the  rate  of 
24«.  9J. 

The  assignees  of  S.  A.,  who  had 
become  bankrupt,  sued  defendants  on 
ihe  bill.  R,  defended  the  action  for 
them,  on  the  ground  that  the  con- 
sideration for  the  bill  had  failed.  A 
case  was  stated  for  this  Court,  in  which 
the  oorrespondence,  containing  as  a 
above  stated,  was  set  out,  and  the 


Court  had  power  to  draw  inferencts 
of  fact. 

Held  :  that  on  the  above  documents 
it  must  be  taken  that,  notwithstanding 
the  form  of  the  contract  note  and  of 
the  defendants*  order  to  S.  A^  the 
transaction  was  a  sale  from  R.toS.A. 
and  a  sale  from  S,  A.  to  defendants, 
and  not  a  sale  from  R,  to  defendants 
through  S.  A.  And  this,  without 
reference  to  the  fact  that  defendants 
resided  in  Ireland. 

Held  also  that,  the  indorsed  bill  of 
lading  being  assigned  to  defendants 
for  value,  R.  had  no  right  to  stop  in 
transitu ;  that  consequently  the  pay- 
ment of  R,  by  defendants  was  in  their 
own  wrong ;  and  that  the  consideration 
for  the  bill  of  exchange  had  not  failed, 
and  the  plaintiffs  were  entitled  to 
judgment.   PenneU  v.  Alexander^  283. 

n.  Particular  instances,  1 . 

1.  Agency  of  the  directors  of  a  non- 
registered  Joint  Stock  Company,  1. 
Bank,  n.  1. 

2.  Purchases  from  or  through  a  com- 
mission agent,  283.    Ante^  I. 

3.  Of  captain  of  ship,  559.  Centred^ 
IV.  1. 

III.  Powers. 

1.  Excess,  when  severable,  1.  jBonft, 
ILL 

2.  Not  to  contract  for  higher  wages 
for  original  service,  659.  Comtnit^ 
IV.  1. 

3.  Construction  of,  how  far  affected 
by  considerations  of  public  policy, 
559.     Contractive.  \. 

IV.  Of  foreign  principal. 

Liability  of  agent  to  third  partiei, 
283.    AnU^l. 

ALDERMAN. 
See  i|fiiiiict/xi2  CorporaHau,  III. 

ALLOTMENT. 

Letter  of,  substitution  of  nominee,  307. 
Contract^  h  1. 


ALLOWANCE. 


APPEAL. 
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ALLOWANCE. 
I.  Of  treaaiirer*8  accounts,  763.   Cowi/y, 

IL  For  attending  aB  witness,  902.  CostSy 


ALTERATION. 

I.  In  tenure  of  office,  653.    Surety. 

II.  In  acceptance  of  bill,  683.  BUk^  IV. 

III.  In  premises  insured  against  lire, 
868.    Insurance^  X. 

AMENDMENT. 

L  Common  Law  Procedure:    amend- 
ment at  trial. 

Where,  in  an  action  of  contract,  one 
of  several  defendants  appears  at  the 
trial  not  to  be  liable,  the  proper 
course  for  the  plaintiff,  under  The 
Common  Law  Procedure  Act,  1852, 
is  to  apply  at  the  trial  for  an  amend- 
ment under  sect.  37.  The  misjoinder 
is  not  such  a  defect  or  error  as  can  be 
amended  after  the  trial  by  the  Court 
in  banc  under  sect.  222.  Robson  y. 
Doyle,  396. 

II.  Of  indictments. 

Misdescription  of  footway. 

On  the  trial  of  an  indictment  charg- 
ing defendant  with  obstructing  a  foot- 
way leading  from  A.  to  C,  it  appeared 
that  there  was  a  way  leading  from  A. 
to  C,  but  that  it  passed  through  an 
intermediate  point  B.,  and  that  the 
way  was  a  carriage  way  from  A,  to  B. 
ana  a  footway  only  from  B.  to  C. 
The  obstruction  was  between  B. 
and  C. 

Held  that,  assuming  this  to  be  a 
misdescription,  the  indictment  might, 
under  stat.  14  &  15  Vict  c.  100.  s,  1., 
be  amended  at  the  trial,  by  substi- 
tuting a  description  of  the  way  as  a 
footway  leading  from  B,  to  C.  Re- 
gina  V.  Sturge,  734. 


III.  Of  writ  of  mandamus. 

See  Reginay.  Derby shire^^c.  Railway  ^ 

788. 

IV.  Of  rules  of  Friendly  Society,  194. 
Friendly  Society ,  I. 


ANNUITY. 

Charge  of  in   a  devise,  219. 
II.  1. 


Devise, 


APPEAL. 
I.  To  sessions :  extent  of  jurisdiction. 

1.  When  general,  and  not  limited  to 
particular  points,  477.     Certificate, 

2.  On  appeal  against  diversion  pf 
highway,  477.     Certificate,  I.  1. 

U.  What  is  a  hearing  and  decision. 

A  decision  that  a  certificate  is  bad 
on  the  face  of  it,  477.  Certificate, 
LI. 

in.  Discretion. 

On  appeal  agiunst  a  discretionary  act, 
599.    mghtoay,T01.\. 

IV.  Costs. 

1.  Payment  how  enforced :  execution 
out  of  Q.  B. 

An  order  of  Sessions,  dismissing  an 
appeal  against  a  poor  rate,  and  order- 
ing costs  to  be  paid  by  the  appellant 
to  the  respondent,  is  valid  and  may 
be  enforced  by  removing  it  into  this 
Court,  and  issuing  execution  thereon 
under  stat.  12  &  13  Vict,  c.  45.  «.  18. ; 
for  that  Act  does  not  take  away  the 
jurisdiction  given  by  stat.  17  O.  2, 
c,  38. 8*  4.,  to  order  costs  on  an  appeal 
from  a  poor  rate,  but  gives  an  addi- 
tional remedy  for  enforcing  such  an 
order. 

Semble,  that  in  cases  in  which  juris- 
diction to  order  costs  on  appeal  is 
given  only  by  stat.  12  &  13  Vict.  c.  45. 
s,  5.,  the  order  may  be  enforced  under 
sect.  18.  if  the  order  be  in  other 
respects  valid. 
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APPOINTMENT. 


ARREST. 


Semble^  also,  that  an  order  for  costs 
in  such  a  case  maj  be  valid,  though 
ordering  the  costs  to  be  paid  to  the 
partj  and  not,  as  required  by  stat. 
11  &  12  Vict,  c.  43.  9,  27.,  to  the 
clerk  of  the  peace.  Sed  qwsre.  Be- 
gina  y.  HtmiUy^  172. 

2.  To  whom  pajmient  is  to  be  ordered, 
172.    Ante,  1. 

3.  Cumulative  remedy,  172.    Ante,  1. 


APPOINTMENT. 

Removal  bj  certiorari,  640.    Certiorari, 


APPROPRIATION. 
Of  turnpike    funds,    599.      Highioay, 

vm.  1. 


ARBITRATION. 

L  Submission. 

1 .  Bj  d(ied :  when  mere  inducement, 
83.    Accord,  I. 

2.  Member  of  Friendly  Society  when 
ed  by  agreement  to  refer  in 

nail 


an  informal  maimer,  363.   Friendly 
Society,  IV.  1. 

II.  Breach. 

By  nonpayment  of  an  instalment,  83. 
Accord,!. 

IIL  IVoceedings  in  discharge. 

Accord  and  satisfaction  afler  breach, 
83.    Accord,  I. 

IV.  Pleading. 

1.  Submission  deed,  when  mere  in- 
ducement, 83.    Accord,  I. 

2.  Plea  of  discharffe  by  parol  agree- 
ment after  breach,  83.    Accord,  I. 

V.  Under  particular  statutes. 

Under  Friendly  Societies  Actn,  363. 
JFriendly  Society,  TV,  1. 


ARREARS. 

Of    interest    on    turnpike    debt,    599. 
Highway,  VIII.  1. 


ARREST. 

I.  On  final  process,  for  more  than  is 
due. 

1.  Remedy  by  action  where  there-is 
malice  and  want  of  probable  cause. 
Where  it  appears  by  the  declaration 

that  defendant  has  recovered  a  judg- 
ment for  debt  and  costs,  against 
plaintiff,  and  has  issued  a  ca.  sa.  in- 
dorsed to  satisfy  the  whole  of  such 
debt  and  costs,  and  afterwards  the 
debt  itself  has  been  satisfied  (as  where 
the  judgment  is  recovered  by  the 
holder  of  a  bill  of  exchange  against 
the  acceptor,  and  the  drawer,  for 
whose  accommodation  the  bill  had 
been  accepted,  pays  to  the  holder  the 
amount  due  on  the  bill),  so  as  to 
reduce  the  sum  remaining  due  on  the 
judgment  to  a  sum  below  20/.,  and 
that  aflerwards  the  defendant  has 
delivered  to  the  sherifi'^s  bailiff  a 
warrant  indorsed  to  satisfy  the  whole 
debt  and  costs,  and  has  procured 
plaintiff  to  be  arrested  to  satisify  the 
whole,  and  there  is  an  allegation  of 
malice  and  want  of  probable  cause, 
and  of  spjecial  damage,  b^  means  of 
the  premises,  in  the  plamtiff  being 
prevented  from  attending  to  his  busi- 
ness, being  injured  in  his  credit,  and 
incurring  expence  in  procuring  his 
liberation  by  a  Judge's  order,  such 
fiicts  shew  a  good  cause  of  action. 

So  held,  on  demurrer  to  the  decla- 
ration.    Churchill  V.  Siggere,  929. 

2.  Remedy  where  there  is  not  malice 
or  want  of  probable  cause,  929. 
Ante,  1. 

3.  Special  damage,  929.    Ante,  1. 

4.  For  full  amount  after  part  satisfac- 
tion, 929.     Ante,  1. 

n.  Pleading:. 


ASSIGNEE. 

Deelaration  for  malicious  arrest  for 
whole  amount  after  part  satisfaction, 
929.    Ante,  I.  I. 

m.  Action  against  justice. 

Form  of  notice  of  action,  724.  Action, 
III.  1. 

ASSIGNEE. 
Of  insolvent  debtor.    Debtor,  II. 

ASSIGNMENT. 

I.  Of  interest  in  trust  fund. 

Consequence  of  not  giving  notice  to 
the  trustees,  743.    Judgment,  IL 

II.  Of  other  interests. 

1 .  Of  right  of  common,  859.  Coroner, 

2.  Of  farm  produce,  563.  Landlord 
and  Tenant,  II. 

3.  Of  debt,  under  foreign  law,  236. 
Debt. 

•  ASSIZES. 
Judge  at,  960.    Highway,  TV,  2. 

ASSURANCE. 
See  Imurance, 

ATTENDANCE. 

Of  party  as  witness  in  own  cause,  902. 
Coets,  II.  1. 

ATTORNEY. 

J.  How  far  identified  with  the  client. 

His  refusal  to  produce  title  deeds,  430. 
Deed,  I.  I, 

II.  Negligence. 

In  takinjf  security  on  trust  fund  with- 
out giving  notice  to  trustees,  743. 
Judgment,  II. 
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AUTHORITY. 

I.  Generallj. 

1.  Distinguished    from    exercise   of 
authority,  549.     Carrier, 

2.  Excess :  when  it  does  not  vitiate,  1. 
Bank,  II.  1. 

II.  In  particular  instances. 

1.  To  transfer  bill  of  lading,  622.  BiU 
o/ Lading,  I.  1. 

2.  To  pav  rates  for  occupier,  637. 
Poor,  Vni.  1. 

in.  Of  agent.    Agent,  III. 

AWARD. 

See  Arbitration. 

BAILMENT. 

I.  Responsibilitj  of  different  descrip- 
tions of  bailees. 

Boarding-house  keeper. 

Declaration,  that  defendant,  being 
a  boarding  house-keeper,  received 
plaintiff* with  her  baggage,  for  reward, 
as  a  guest  in  defendant's  house,  on  the 
termS)  amongst  others,  that  defendant 
should  "take  due  and  reasonable  care" 
of  plaintiff^s  baggage,  whilst  in  the 
house.  Breach :  that  by  negligence 
of  defendant  and  her  servants  plain- 
tiff^s  baggage  was  lost.  Fleas  :  Not 
Guilty ;  and  a  traverse  of  the  receipt 
on  those  terms.    Issues  thereon. 

On  the  trial,  it  appeared  that  plain- 
tiff* was  received,  with  her  baggage,  as 
a  guest;  but  nothing  was  expressed 
as  to  the  care  to  1^  taken  of  the 
goods.  The  goods  were  stolen  from 
the  house  whilst  plaintiff* was  a  guest ; 
and  there  was  evidence  that  the  theft 
was  facilitated  by  the  defendant's  ser- 
vant having  left  the  front  door  ajar : 
and  there  was  also  some  evidence  that 
defendant  was  aware  of  habitual  negli- 
gence of  the  servant  in  this  respect. 
The  Judge  told  the  jury  that  a  board- 
ing housekeeper  was  bound  to  take 
due  and  reasonable  care  about  the 
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safe  keeping  of  the  ffue8t*s  goods : 
which  he  explained  to  be  such  care  as 
a  prudent  housekeeper  would  take  of 
the  house  for  the  purpose  of  protect- 
ing her  own  goods :  that  the  leaving 
the  door  ajar  misht  be  a  want  of  such 
care ;  but  that  tne  defendant  was  not 
answerable  for  such  negligence  in  the 
servant,  unless  she  had  herself  been 
ffuiltj  of  some  negUgence,  as  in  keep- 
ing such  a  servant  with  knowledge  of 
his  habits.  Verdict  for  defendant  on 
Not  Guilty :  for  plaintiflT  on  the  other 
plea. 

On  a  rule  for  a  new  trial : 

Held,  bj  the  whole  Court,  that  a 
boarding  housekeeper  is  not  bound  to 
keep  a  guest's  baggage  safelj,  to  the 
same  extent  as  an  innkeeper;  but 
that  she  undertakes,  hj  implication  of 
law  although  nothing  is  expressed,  to 
take  due  and  proper  care  of  a  guest's 
baggage ;  and  that  neslectin|r  to  take 
due  care  of  the  outer  door  might  be  a 
breach  of  such  dutj,  and  that  so  far 
the  direction  was  right. 

Erk  J.  and  Wightman  J.  held  that, 
unless  the  defendant  herself  was  guiltj 
of  negligence,  the  act  of  the  seryant, 
in  leaving  the  door  ajar,  was  not  one 
for  which  defendant  was  responsible ; 
it  not  being  a  neglect  of  anj  public 
duty  which  was  owing  to  plaintiff,  and 
not  being  a  breach  of  a  contract 
between  plaintiff  and  defendant,  but 
merely  negli^nce  of  the  servant 
towards  his  mistress :  and  that  there- 
fore the  direction  was  right. 

Coleridge  J.  and  Lord  Campbell  C.  J. 
held  that  the  act  of  the  servant  was, 
under  the  circumstances,  the  act  of  the 
defendant ;  and  that  there  was  no  dis- 
tinction between  the  personal  negli- 
ffence  of  the  defendant,  and  that  of 
her  servant  in  her  employment,  the 
defendant  beinff  equally  answerable 
for  both :  and  therefore  they  held  that 
the  direction  was  wrong. 

The  Court  being  equally  divided, 
no  new  trial  was  granted.  Dantey  v. 
Riehardaon,  144. 

II.  Negligence. 

Of  bailee's  servant,  144.    Ante^  1. 


I.  Generally. 


BANK. 


Native  of  the  businest,  1,  39.   JFM, 

n.i. 

n.  Unregistered  joint  stock :  generally. 

1.  Ordinary  purposes  of  such  a  com- 
pany. 

The  directors  of  an  unincorporated 
and  unregistered  joint  stock  banking 
company,  called  the  R.  Bank  of  A., 
made  and  issued  promissory  notes  in 
this  form. 

"  R.  Bank. 
"We,  directors  of  the  R.  Bank  of 
A,,  for  ourselves  and  the  other  share- 
holders of  the  said  Company,  jointly 
and  severally  promise  to  pay,'  "for 
value  received  on  account  of  the  Com- 
pany." ^Signed)  ''A.  Chairman,  B. 
and  C.  Directors." 

o/A.^ 
Held  that,  assuming  that  the  parties 
siting  were  authorized  to  sign  pro- 
missory notes  on  account  of  the  part- 
nership, this  form  of  note  shewed 
sufficiently  an  intention  to  bind  the 
partnership  jointly ;  and  that,  though 
the  attempt  to  bind  the  shareholders 
severally  was  ultra  vires,  and  void, 
yet  the  shareholders  were  bound 
jointly. 

An  action  was  brought  on  the  notes: 
thev  were  at  five  years'  date;  at- 
tached to  each  were  coupons  for  half 
yearly  interest  at  the  rate  of  5  per 
cent,  till  the  principal  sum  would 
become  due.  They  were  issued 
through  a  broker,  employed  by  the 
directors ;  and  the  plaintiffs  paid  him 
the  full  value.  In  the  advice  notes 
from  the  broker  to  the  plaintiffs,  the 
transaction  was  called  a  sale  of  de- 
bentures. The  money  thus  raised 
was  employed  as  capital,  in  starting 
branches  of  the  Bank  abroad.  These 
facts  being  stated  in  a  case,  in  which 
the  Court  had  power  to  draw  infer- 
ences of  fact : 

Held :  that,  though  the  transaction 
was  called  "a  sale  of  debentures," 
yet  it  appeared  to  be  in  substance  a 
loan  on  the  security  of  the  notes; 
and  that,  assuming  that  the  direotors 
had  authority  to  oorrow  it  for  the 
partnership,  the  plaintiffii  might  re- 
cover against  the  shareholders  for 
money  lent. 


BANK. 
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Held  alio :  that  the  traniaotioa  ap- 
peared to  be  80  much  out  of  tne 
ordinary  course  of  banking  transac- 
tions that  the  plaintiffs  could  not 
recover,  merely  on  the  implied  au- 
thority given  to  the  managers  of  a 
joint  stock  company  to  do  all  that  was 
in  the  ordinary  course  of  the  busi- 
ness for  which  the  Company  was 
formed. 

The  deed  of  the  Company  autho- 
rized the  establishment  or  branches  of 
the  bank  in  all  places  east  of  the 
Cape  of  Chod  Hope,  and  gave  very 
full  powers  to  the  airectors  to  manage 
the  whole  concern.  It  also  provided 
that,  for  the  first  four  years,  there 
should  be  no  general  meetings.  It 
appeared  that,  in  fact,  the  money 
raised  on  the  notes  was  employed  in 
establishing  branches;  that,  during 
the  first  lour  years,  dividends  were 
paid  by  the  directors ;  and  that  after- 
wards, at  three  successive  general 
annud  meetin^^s,  dividends  were  voted, 
on  the  supposition  that  they  were  de- 
rived from  the  profits  of  these  branches 
and  received  by  the  shareholders. 

Held :  that  the  deA  authorized  the 
directors  to  issue  notes,  and  borrow 
money,  as  they  had  done,  for  the  pur- 
pose of  starting  the  branches. 

Held  also  that,  supposing  it  had 
not,  the  shareholders  must,  as  an  in- 
ference  of  fact,  be  taken  to  have 
ratified  the  means  by  which  the  di- 
rectors had  raised  the  capital  for 
establishing  the  branches  from  which 
the  dividends  were  derived:  it  ap- 
pearing to  the  Court  as  a  fact  that 
they  must  have  known  that  the  ca- 
pital was  borrowed.  Maclae  v.  5u- 
therkmdf  1. 

3.  What  purposes  and  powers  imply 
authority  to  raise  capital  by  loan,  1. 
Ante,  I. 

3.  Ratification  by  acquiescence  in 
balance  sheets,  1.    Ante,  1. 

in.  Unregistered  joint  stock  :  bills  and 
notes. 

Powers  of  directors  to  issue  for 
ordinary  purposes  of  the  business, 
1.    Ante,  n.  1. 


8.  What  loans  not  within  the  ordi- 
nary purposes,  1.    Ante,  II.  1. 

3.  Form  purporting  to  bind  the  share- 
holders severally  as  well  as  jointly, 
1.    Ante,  11.  I. 

4.  Irregularities,  1.    Ante,  IL  1. 

5.  Excess  of  authority  by  directors, 
1.    Ante  U,  I. 

6.  Ratification,  1.    Ante,  IL  1. 

7.  What  form  sufliciently  shews  them 
to  be  the  notes  of  the  company, 
1.    Ante,  IL  1. 

BANKRUPT. 

I.  What  causes  of  action  vest  in  as- 
signee. 

Distinction  between  injury  to  estate 
and  mere  personal  damage,  274. 
AcHan,  II.  1. 

n.  Actions  by  bankrupt. 

Application  of  stat.  16  &  17  Vict' 
c.  76.  s.  142. :  interference  of  as- 
signees, 274.    Action,  II.  1. 

BARON  AND  FEME. 
Removeability,  596.    Poor,  XL 

BARRISTER. 

Under  Friendly  Societies*   Acts,   194. 
Friendly  Society,  I. 

BENEFIT  SOCIETY. 
See  Friendly  Society. 

BILL  OF  LADING. 

I.  Negotiation. 

1.  What  shews  authority  in  con- 
signee to  indorse  before  acceptance 
for  the  amount. 

B.,  a  Dantzick  merchant,  sold  wheat 
to  W.,  an  Amsterdam  merchant,  to 
be  paid  for  by  drafts,  to  be  drawn 
by  B.  on  C.  a  Loitdon  merchant, 
against  bills  of  lading.  W.  was  in 
fact,  though  that  was  not  disclosed  to 
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BILLS  OF  EXCHANGE,  &c. 


J9.,  acting  for  P.,  another  Ixmdon 
merchant.  W.  wrote  to  C.  opening 
a  credit,  on  account  of  P.,  in  favour 
of  B.,  to  be  drawn  on  against  bills  of 
lading,  P.  to  be  debited  with  the 
amount.  B,  forwarded  a  bill  of  lad- 
ing, indorsed  by  him  in  blank,  to  C 
.'  in  a  letter  stating  that,  "  according  to 
instructions  from  K^.,'*  we  hand  you 
bill  of  lading,  "  and  request  you  to 
follow**  his  instructions  respecting 
the  document,  *'  by  whose  order,  and 
for  whose  account,  we  draw  on  you, 
"  which  drafts  we  recommend  to  your 
kind  protection.**  On  the  day  after 
C.*s  receipt  of  this  letter,  the  draft 
was  left  with  C,  for  acceptance.  P., 
on  the  same  day,  being  in  actual  pos- 
session of  the  bill  of  lading,  ple(&ed 
it  with  G.,  who  bon&  fide  ffave  value 
for  it.  On  the  evening  of  the  same 
day,  P.  was  arrested  on  a  criminal 
charge ;  and  he  afterwards  became 
bankrupt.  C  did  not  accept  the 
draft ;  and,  on  the  ensuins  day,  be- 
came bankrupt.  W,  also  tailed.  B, 
stopped  the  cargo  in  transitu.  O, 
brought  trover  against  him  for  the 
cargo. 

On  a  case  statins  the  above  facts, 
with  power  for  the  Court  to  draw  in- 
ferences of  fact ; 

Held,  that  B,  prim&  facie  had  the 
right  to  stop  in  transitu  ;  and  that  O, 
though  a  bon&  fide  transferee  for 
value  of  the  endorsed  bill  of  lading 
from  P.,  was  not  entitled  to  the 
car^,  unless  P.  had,  not  merely  pos- 
session of  the  bill  of  lading,  but  a 
right  to  transfer  it ;  inasmuch  as  bills 
of  lading  are  not  negotiable  to  the 
same  extent  as  bills  of  exchange. 

But  held :  that  C  was  entitled  to 
hand  over  the  bill  of  lading  to  P.; 
the  letter  from  B,  not  imposing  any 
condition  to  prevent  C.  from  doing 
so.  And  the  Court,  as  an  inference 
of  fact,  thought  that  C  had  so  handed 
it  over  to  P. 

Judgment  for  plaintiff.  Gumey  v. 
Behrend,  622. 

2.  Mere  possession  not  sufiicient  so  as 
to  give  title  to  a  trausieroe,  622 
Anie,  1. 

IL  Effect  of  Indorsement. 


Indorsement  on  resale  before  pay- 
ment of  price,  283.    Agents  1. 

ni.  Payment. 

Effect  of  local  custom  as  to  discount, 
703.    Cu8tomy  I. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

I.  What  is  a  bill  or  note. 

Not  where  payee  is  uncertain  at  the 
time  of  making. 

Defendant  signed,  and  delivered  to 
plain tifir,  a  written  instrument,  con- 
taining the  following  words :  ^*  nine 
montlu  after  date,  I  promise  to  pay 
to  the  secretary  for  the  time  being  of 
The  Indian*^  &c.  ^^  Society,  or  order, 
Comj>any*s  rupees,  twenty  thousand, 
with  interest  at  the  rate*  &c. ;  **  and 
I  hereby  deposit  in  his  hands  twenty 
two  Union  Bank  shares,**  "  by  way  of 
pledge  or  security  for  the  due  pay- 
ment of  the  said  sum  of  Compan^*8 
rupees,  twenty  thousand,  as  aforesaid ; 
and,  in  defaglt  thereof^  hereby  au- 
thorize the  said  secretary  for  the 
time  being,  forthwith,  either  by  pri- 
vate or  public  sale,  absolutely  to  sell 
or  dispose  of  the  said  twenty  two 
Union  Bank  shares,  so  deposited  with 
him  ;  and  out  of  the  proceeds  of  sale 
to  reimburse  himself  the  said  loan  of 
Company's  rupees,  twenty  thousand, 
and  interest  thereon,  as  aforesaid,  he 
rendering  to  me  any  surplus  which 
may  be  forthcoming  from  such  sale. 
And  I  hereby  promise  and  undertake 
to  make  good  whatever,  if  anything, 
may  be  wanting  over  and  above  the 
pnlceeds  of  such  sale,  to  make  up  the 
full  amount  of  the  said  loan  of  Com- 
pany's rupees,  twenty  thousand,  and 
mterest  as  aforesud. 

PlaintifiT,  at  the  time  of  the  making 
and  delivering  of  this  paper,  and 
thence  forwara  continually  till  the 
expiration  of  the  nine  months,  and 
ever  since,  had  been  secretary  of  the 
Society.  An  action  having  been 
brought  by  him  against  defendant, 
after  the  expiration  of  the  nine 
months,  as  upon  a  promissory  note, 
the  declaration  averring  the  plainUff 
to  have  been  and  to  be  secretary  at 
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aforesaid,  and  the  defendant  haying 
denied  making  the  note  : 

Held,  that  the  instrument  was  not 
a  promissory  note,  the  payee  being 
uncertain  at  the  time  of  the  making. 

Qiutre^  Whether,  independently  of 
this  objection,  the  promise  by  the 
maker  to  pay  in  default  of  the  deposit 
makins;  up  the  sum  would  have  pre- 
vented the  instrument  from  being  a 
a  promissory  note  ?  Storm  ▼.  Stirling, 
832. 

2.  Inchoate  instrument  accepted,  but 
without  drawer  or  payee,  559. 
Carrier. 

S.  Effect  of  the  promise  to  pay  being 
only  in  default  of  deposit,  832. 
Ante,  1. 

IX.  Bon&  fide  holder  for  value  without 
notice. 

How  far  affected  by  unauthorized  al- 
terations, 683.    Ante,  IV. 

II.  Drawers  or  makers :  authority. 

1.  Directors  of  a  company,  for  what 
purposes,  1 .    Bank,  II.  i . 

2.  Excels  that  can  be  severed,  when 
it  does  not  vitiate,  1.     Bank,  U,  1. 

3.  How  far  to  be  done  in  the  name  of 
the  firm,  1,  34.     Bank,  Ih  1. 

4.  Ratification,  1,  45.     Bank,  IL  1. 

m.  Joint  and  several. 

Whether  a  note  may  be  joint  only  as 
to  some  parties  and  both  joint  and 
several  as  to  others,  1.  Bank,  II.  1. 

IV.  Acceptance. 
Unauthorized  alteration  in. 

An  unauthorized  alteration  of  a 
general  acceptance  of  a  bill,  by  the 
addition  of  a  place  of  payment,  dis- 
charges the  acceptor,  even  as  against 
a  bon&  fide  holder,  subsequently 
taking  the  bill  for  value  and  witJiout 
notice  of  the  alteration.  Burckjield 
v.  Moore,  683. 

V.  Alterations. 

When  they  discharge,  683,  Ante,  IV. 

VI.  Interest. 

Effect  of  its  being  made  payable  by 
coupons,  1.    Bank,  II.  1. 


VIL  Payment  by. 

Effect  of  part  payment  by,  136. 
Limitation,  I. 

Vin.  Purchase  or  sale  of  bills. 

Distinguished  from  borrowing  on  the 
security,  1,  44.     Bank,  II.  1. 

IX.  Miscellaneous  points. 

1.  What  is  a  borrowing  or  taking  up 
money  at  interest  on  promissory 
notes  or  debentures,  1,  43.  Btmk, 
IL  1. 

2.  Value  of  inchoate  bill  accepted  but 
without  drawer's  name,  549.    Car^ 


BOARDING  HOUSE. 

Responsibility  of  housekeeper  for  care 
or  guest's  baggage,  144.    Bailment,  I. 

BOARD  OF  HEALTH. 

I.  General  Board. 

Effect  of  their  orders  after  confirma- 
tion by  statute,  517.  Highway,  1. 
1.    530.     Contract,  II. 

II.  Local  Board. 

1.  Municipal  corporation  :  interest  in 
contracts,  530.     Contra^,  11. 

2.  Functions  as  surveyors  of  high- 
ways, 517,  989.     Highway,  L    1. 

in.  Repairs  of  highways. 

1.  Liability  to  contribute  to  repair  of 
turnpike  roads,  989.  Highway, 
IX.  1. 

2.  Application  of  Highway  rates,  989. 
Highway,  IX.  1 . 

BOND. 

I.  Grenerally. 

Effect  of  the  presumption  that  parties 
contract  only  witn  a  view  to  the 
then  existing  state  of  the  law,  653. 
Surety. 

II.  In  particular  instances. 

Surety  bond :  change  in  circum- 
stances, 653.    Sur^. 
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BREACH. 


CERTIFICATE. 


BREACH. 

Bj  nonpayment  of  one  instalment,  83. 
Accord^  I. 

BURIAL. 

Rate  for  providing  additional  burjing 
ground. 

Qiutre,  Whether,  under  stats.  58  O, 
3.  c,  45.,  59  O.  3.  c.  134.,  a  rate  can 
be  laid  for  the  purpose  of  providing 
additional  burying  around  ? 

If  it  can,  still  a  smele  rate,  laid  for 
purposes  authorized  dj  these  Acts, 
and  also  for  purposes  for  which  a 
church-rate  can  be  laid  onlj  at  com- 
mon law,  is  bad. 

Therefore,  where  a  rate  was  laid, 
with  the  formalities  requisite  for  a 
rate  under  the  statutes,  *'for  and 
towards  proyidinc  necessary  additional 
burial  ground  **  lor  a  parisn,  **  and  for 
and  toward  spouting  a  chapel,  and 
the  magistrates  refused  to  issue  a  dis- 
tress warrant  for  non-payment,  this 
Court  refused  to  order  the  magistrates 
to  issue  the  warrant.  Regina  y. 
Amey,  779. 


Fag«  877. 


BY  LAW. 
Cof'porotwn^  1.  1. 

CANAL. 


Bee  NamguHan, 

CANDIDATE. 
Ineligible. 

Effect  of  yoting  for  him,  249.     Elec- 
tim,L  1. 

CANTEEN. 

Rateability,  346.    JPbor,  IV.  2. 

CAPIAS  AD   SATISFACIENDUM. 
Page  929.    Arrest,  I.  1. 

CAPTAIN. 
See  Shipping,  IV. 

CARE. 

By  boarding-house  keeper,  144. 
Bailment,  I. 


CARRIER. 

Notice   limiting  liability  to  a   certain 
yalue. 

Inchoate  bill  of  exchange  found  to  be 
of  no  yalue. 


C,  beinff  indebted  to  O,  in 
than  10/.,  framed  a  document,  directed 
to  himself,  ordering  himself,  three 
months  after  date,  to  '*pay  to  my 
order**  the. amount.  The  document 
had  the  stamp  proper  for  a  bill  of 
exchange  of  tnat  amount  and  length 
of  time,  and  was  in  all  respects  like  a 
bill  of  exchange,  except  that  there 
was  no  drawer*s  name.  C  wrote  on 
it  his  acceptance,  and  caused  it  to  be 
forwarded  in  a  parcel,  directed  to  O^ 
by  a  common  carrier,  in  order  that  O. 
miffht  add  his  name  as  drawer. 

On  an  action  against  the  carrier  for 
the  loss  of  other  goods,  of  less  yalue 
than  10/.,  contained  in  the  same  parcel, 
the  defence  was  that  the  parcel  con- 
tained a  bill,  order,  notice,  security 
for  payment  of  money,  or  writing  of 
yalue,  exceeding  lOl.,  and  that  no 
notice  had  been  giyen  of  the  contents, 
or  increased  rate  of  carriage  paid  or 
contracted  for,  thouffh  the  earner  had 
publickly  exhibited  in  his  office  a 
notice  requiring  such  increased  rate 
for  articles  within  stat.  11  O.  4  &  I 
W.  4.  c.  68.  jf.  1.  The  jury  found 
that  the  incomplete  bill  was  not,  at  the 
time  of  delivery  to  the  carrier,  of  any 
value. 

Held  :  that  it  was  not  a  bill,  order, 
note,  security  for  payment  of  money, 
nor  writinff  of  any  value,  at  the  time 
of  such  delivery. 

QiMere,  per  JBHe  J.,  whether,  if  the 
jurv  had  found  the  value  in  fact,  such 
finding  could  or  could  not  have  been 
supported.  Stoessiger  r.  South  JEoHem 
Rauway  Company,  549. 

CERTAINTY. 

Uncertainty  as   to  payee,  832.    BOU, 
LI. 

CERTIFICATE. 

I.  Of  justices. 

1.  Must  shew  the  preliminaries  which 
give  juri:»diction. 


CERTIORARI. 


CHILD. 
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Two  jiutioei  made  a  certificate, 
under  stat.  5  &  6  TK.  4.  c.  60^  for  the 
diversion  of  a  highway.  The  certifi- 
cate stated  that  the  justices  had  on  the 
application  of  the  surveyor  of  the 
highways  viewed  the  highway  pro- 
po^d  to  be  diverted,  &c.,  but  did  not 
shew  that  the  surveyors  were  author- 
ized to  make  the  application.  On 
appeal,  by  a  party  interested,  Uie 
Sessions  held  the  certificate  bad  on  Uiis 
ground,  and  refused  to  proceed  further. 

A  rule  Nisi  having  been  obtained 
for  a  mandamus  to  enter  continuances 
and  hear  the  appeal : 

Held :  that  the  appellate  jurisdic- 
tion, given  to  the  Sessions  by  stat. 
5  &  6  YK.  4.  c.  50.,  was  not  limited  to 
the  points  mentioned  in  sect.  89,  but 
was  general;  and  that  consequently 
the  Sessions  had  jurisdiction  to  enter- 
tain the  question  whether  the  certifi- 
cate was  good  or  bad ;  but  that,  haying 
exercised  their  jurisdiction,  mandamus 
did  not  lie,  even  if  they  were  wrong. 

Held,  also,  that  the  certificate  was 
defective,  as  not  shewing  that  the 
preliminaries  necessary  to  give  the  two 
justices  jurisdiction  to  certify  had 
been  complied  with.  Regina  v.  War' 
cestershire,  JusticeSj  477. 

2.  For   diversion  of  highway,    477. 
Ante,  1. 

II.  Ofbarrister  under  Friendly  Societies 
Acts,  194.    Friendly  Society,  I. 

CERTIORARI. 

I.  Generally. 

Construction  of  clause  taking  away, 
547.     Post,  III. 

IL  Removal  of  appointments. 

Appointment  of  inspector  of  weights 
and  measures  when  not  removeaole. 

Under  stat.  5  &  6  W,A,c.  63.,  the 
Sessions  have  power  to  appoint  in- 
spectors of  weights  and  measures ; 
and,  for  such  appointment,  they  may, 
if  they  think  fit,  select  inspectors  and 
superintendents  of  rural  police  (actine 
under  stat.  2  &  3  Vict.  c.  93.) :  and 
therefore  such  appointment  cannot  be 
removed  by  certiorari,  sect.  36  of  stat. 
5  &  6  W,  4.  c.  63.  taking  away  the 
certiorari.     Regina  v.  Jarvis,  640. 


III.  Indictments  removeable. 
For  non  repair  of  highway. 

An  indictment  preferred  at  the 
assizes,  for  non  repair  of  a  highway, 
by  order  of  justices  under  stat.  5  &  6 
n,  4.  c.  50.  s.  95.,  is  removeable  by 
certiorari  at  the  instance  of  the  de- 
fendants.    Regina  v.  Sandon,  547. 

rV.  Removal  of  indictment :  costs. 

1.  Costs  subsequent  to  trial,  960, 964. 
Highway,  JL  I. 

2.  Costs  of  prosecutor  by  order  of 
justices  under  highway  act,  960. 
Highway f  n.  1. 

v.  To  remove  orders  of  Sessions. 

1.  In  order  to  take  out  execution  as 
upon  a  judgment,  172.  Appeal, 
IV.  1. 

2.  To  remove  orders  of  Sessions  as  to 
treasurer*s  accounts,  763.  County,!, 

VI.  What  documents  to  be  included  in 
return. 

Direction  of  visiting  justices,  when 
not,  763.     ComUy,  L 

CHAMBERS. 
Judge  at  Chambers.    Jut^,  II. 

CHAPELWARDEN. 
See  Churchwarden, 

CHARGE. 

I.  On  land. 

1.  Registered  judgment,  737.  Judg- 
tnent,  I.  1. 

2.  Priority  of  mortgage,  or  el^;tt  on 
prior  judgment,  737.  Judgment,!.  I. 

II.  On  stock,  without  notice  to  trustees, 
743.    Judgmentyll. 

III.  Personal. 

1.  What  is  not,  219.    Deviae,  II.  1. 

2.  Effect  of  on  a  devise,  219.  Devise, 
II.  1. 

CHILD. 
Removeability,  596.     Poor,  XI. 


1024     CHOSE  IN  ACTION. 
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CHOSE  IN  ACTION. 

Assignment  of  in  a  foreign  country,  236. 
Debt, 


CHURCH  BUILDING  ACTS. 
See  ChurchuHirden, 

CHURCH  RATE. 

Not  to  be  combined  with  rate  for  pro- 
viding additional  burying  ground,  779. 
Burial. 

CHURCHWARDEN. 

I.  Election. 

Rejection  of  good  rotes   when    no 
ground  for  mandamus. 

Where,  upon  •  the  election  of  a 
churchwarden,  the  chairman  of  the 
yestry  meeting  had  rejected  yotes 
which  were  alleged  to  be  admissible, 
but  it  did  not  appear  that  the  rejection 
had  caused  any  difference  in  me  re- 
sult, this  Court  refused  to  ffrant  a 
mandamus  ordering  a  fresh  election. 
Though  the  persons,  whose  yotes  had 
been  rejected,  were  parties  to  the 
application .     JEx  parte  Mavohy^  718. 

II.  Of  district  chapel  under  church 
building  acts. 

When  not  competent  to  perform  se- 
cular duties  unposed  by  statute. 

A  rule  was  obtained  calling  on  the 
oyerseers  of  a  parish  to  shew  cause 
why  two  justices  should  not  issue  their 
warrant,  under  sect.  38  of  stat.  3  &  4 
W.  4.  c.  90.  (The  Parochial  Lighting 
and  Watching  Act),  to  leyy  by  dis- 
tress on  the  goods  of  the  overseers 
two  sums  of  money  ordered  to  be  paid 
by  the  inspectors  of  a  district  within 
the  parish,  in  which  the  provisions  of 
that  Act  had  been  adopted.  By  the 
affidavits  it  appeared  that  the  district 
was  one  assigned  to  a  chapel  for  eccle- 
siastical purposes,  under  stat.  1  &  2 
W»  4.  c,  38. ;  and  that  the  provisions 
of  stat.  3  &  4  TT.  4.  c.  90.  bad  been 
adopted,  more  than  two  years  before 


the  application,  at  a  meeting  convened 
by  the'  churchwardens  of  ue  district 
church.  These  churchwardens,  as  waf 
shewn  affirmatively  by  the  affidavits, 
were  churchwardens  for  ecclesiastical 
purposes  only,  and  never  in  the  habit 
of  calling  meetings  for  secular  pur- 


Held:  that  the  meeting  was  im- 
properly convened,  the  churchwardens 
of  tne  district  church  not  being  such 
churchwardens  as  are  contemplated 
by  stat.  8  &  4  fT.  4.  c.  90.  #.  5. ;  that 
consequently  the  provisions  of  the  Act 
had  never  been  auly  adopted  in  the 
district;  and  that  the  order  of  in- 
spectors was  void. 

Rule  discharged.  Regina  v.  Kings- 
winfordf  Overseers^  688. 

CHURCHYARD. 
Enlargement,  779,  783.    Burial. 

COMMISSION. 

I.  To  examine  witnesses  in  a  foreign 
state,  114.     Witnese,  L  1. 

n.  Transactions    through    oommiaaion 
agent,  284.     Agents  I. 

COMMITTAL. 
See  Conviction. 

COMMITTEE. 
Provisional,  307.     Contract^  I.  1. 

COMMON. 

I.  In  gross. 

What  interest  amounts  to  nothing 
more,  859.     Coroner. 

II.  Assignable  right  of,  859.     Coroner, 

COMMON  LAW. 
Proceeding  at. 

Indictment  for  common  law  offence 
regulated  by  statute,  547.  Certio- 
rari^  III. 

COMMON  LAW  PROCEDURE 
ACTS. 

See  Statute,  LI. 


COMPANY. 

COMPANY. 
First  :  inchoate  companies. 

I.  Letter  of  allotment. 

Substitution  of  nominee,  807.  Con- 
tniet^  I.  1. 

II.  Subscribers' agreement. 

1.  Effect  of  previous  parol  agreement 
to  return  deposits  if  scheme  faUs, 
307.     Contract,  I.  1. 

2.  Indemnification  clause,  its  effect  on 
coUateral  contract  bj  parol,  307. 
Contract^  I.  1.  -^   r       > 

IIL;;Depo8its. 

1.  Recovery  of  by  subscriber,  307. 
Contract,  L  1. 

2.  Effect  of  the  original  subscriber 
substituting  nominees,  307.  Con* 
tract,  L  1. 

IV.  Provisional  directors, 
i    Liability  of  provisional  directors  to 

return  deposit,  307.    Contract,  L  1. 

Sxco^LT :  Incorporated  companies. 

V.  Shareholders:  liability  to  creditors 
of  company. 

1.  Execution      against     shareholder 
whose  shares  are  not  paid  up. 

Under  sect.  36  of  The  Companies 
Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  16.),  a  partj  who  has  reco- 
vered judgment  against  a  company  is 
not  precluded  from  issuing  execution 
against  the  shareholders  who  have  not 
paid  up  for  their  shares,  though  lands 
of  the  company  have  been  delivered 
on  elegit,  if  the  proceeds  of  the  lands 
be  insufficient  to  satisfy  the  debt. 

Therefore,  in  such  a  case,  a  man- 
damus issued  commanding  the  Com- 
pany to  give  the  creditor  inspection  of 
the  register  of  shareholders.  Begina 
V.  Derhyshire,  ^-c,  BaUuHnf,  784. 

2.  Effect  of  previous  elegit  against 
company,  784.    Ante,  1. 


COMPENSATION.  1026 

Vn.  Register  of  shareholders. 

Mandamus  for  creditor  to  inspect,  784. 
Ante,  V.  1. 

Thibdlt.    Joint  stock  not  registered. 
Vin.  Liability  of  shareholders. 

1.  On  promissory  notes  made  for  the 
purposes  of  the  company  :  "jointly 
and  severally,"  1.    Bank,  II.  1. 

2.  Effect  of  irregularities,  and  of  ex- 
cess of  authority,  1.    Bank,  II.  1. 

3.  When  it  is  that  a  security  is  on  the 
face  of  it  sufficientlygiven  for  the 
company,!.    Bank,lL  I, 

IX.  Capital. 

What  purposes  and  powers  imply  that 
it  may  be  raised  by  loan,  1.    Bank, 

X.  Shareholders:  ratification. 

By  ac(^uiescence  in  balance  sheet,  and 
receipt  of  dividends,  1,45.    Bank, 

XL  Directors. 

1.  Consequence  of  separable  excess  in 
the  exercise  of  their  powers,  I. 
Bank,  II.  1. 

2.  Extent  of  their  implied  authoritv. 
1,  38.     Bank,  II.  1.  ^ 


VL  Creditor. 

His  remedy  against  shareholders  whose 
^ares  are  not  paid  up,  784.    Ante, 

VOL,  IJI.  3   u 


COMPENSATION. 
Under  Lands  Clauses  Act. 
1.  Question  for  the  jury. 

They  must  assume  the  right  to  exist. 
Notice  was  given  by  D.  to  a  railway 
company  that  by  their  works  they  had 
permanently  obstructed  a  way  to  the 
use  of  which  D.  was  entitled  as  appur- 
tenant to  a  messuage  belonging  to  D, : 
whereby  D.  was  prevented  from  en- 
joying the  way,  and  his  interest  in  the 
messuage  was  injuriously  affected  : 
and  the  Company  were  required,  in 
default  of  their  agreeing  to  pay  to  D, 
a  sum  named,  to  issue  their  warrant  to 
the  sheriff  to  summon  a  jury  to  assess 
compensation. 

£.  &  ». 
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The  Company  issued  a  warrant,  re- 
citing the  notice,  stating  that  they  did 
not  admit  i>.*s  right  to  the  way,  or 
the  damage,  or  the  injurious  affection ; 
but  that  they  were  willing  that  the 
amount  of  the  said  compensation 
should  be  settled  as  requested  in  the 
notice ;  and  they  required  the  sheriff 
to  summon  a  jury  to  determine  by 
their  verdict  the  amount  of  the  com- 
pensation in  respect  whereof  i>.  by  his 
notice  had  required  the  Company  to 
issue  their  warrant. 

The  sheriff  summoned  a  jury  to  try 
the  auestion  in  dispute  in  the  warrant. 
At  the  inquiry,  the  jury  having  been 
sworn  to  mquire  and  assess  the  com- 
pensation and  damages  in  the  warrant 
mentioned,  evidence  was  gdven  for  and 
affainst  the  existence  of  the  right. 
S,  insisted  that  the  existence  of  the 
right  was  to  be  taken  for  granted  on 
the  inquiry,  and,  further,  that  the 
right  was  proved.  The  Company  in- 
sisted that  the  right  was  disproved, 
and  that  the  jury  ought  to  be  told 
that  D,  was  not  entitled  to  any  com- 
pensation. 

The  sheriff  told  the  jury  to  say  whe- 
ther D,  was  entitled  to  the  wav ;  but, 
if  they  negatived  ^is,  to  say  what  was 
the  compensation  to  be  paid  on  the 
assumption  that  the  right  existed. 

The  iury  found  that  the  right  of 
way  did  not  exist,  and  that  on  that 
ground  D.  had  not  sustained  any  da- 
mage: but,  on  the  supposition  that 
they  were  to  assume  its  existence,  thev 
setued  the  compensation  at  150/.  This 
finding  was  specially  incorporated  in 
the  verdict;  and  the  sheriff  gave 
judgment  thereon  that  D,  had  not 
sustained  any  damage. 

This  Court,  on  tne  application  of 
D.,  quashed  the  inquisition,  verdict 
and  judgment,  upon  certiorari :  hold- 
ing: 

1.  That  the  jury,  under  sect.  68  of 
The  Lands  Clauses  Consolidation  Act, 
1845,  had  no  power  to  inquire  into 
the  right  of  D,  to  the  way,  but  were 
botmd  to  assess  compensation  upon 
the  assumption  that  it  existed. 

2.  That  the  verdict  was  totally  bad, 
and  could  not  be  rejected  as  to  the 
negativing  the  right  but  stand  as  to 


the  conditional    assessment    of  the 
amount. 

Per  Lord  CanwbeU  C.  J.,  Coleridgt 
and  Wightnum  Js. ;  dissentiente  ErU 
J.,  who  held  that  the  jury  had  power 
to  inquire  into  the  right.  Regma  v. 
London  and  Norih  We$Um  Baiboeaf 
Company t  443. 

II.  Verdict. 

When  totally  bad,  though  the  rieht 
alternative  is  found  conditionally, 
443.    Ante,l. 

m.  In  particular  instances. 

For  permanent  obstruction  of  way, 
443.    Aiite,l. 

CONCEALMENT. 

In  previous  user  of  patented  inven- 
tion, 256.    Patent^  I.  1. 

CONDITION. 

Causing  a  written  promise  to  pay  to  be 
not  a  promissory  note,  832.  BUU, 
LI. 

CONFLICT  OF  LAWS. 

Effect  of  difference  of  laws  of  evidence 
and  procedure  in  the  examination  of 
witnesses,  114.     Witneu^  I.  1. 

CONSIDERATION. 
See  Contract,  YI. 

CONSTRUCTION. 

I.  Oenerally. 

Ut  res  magis  valeat  quam  pereat ;  re^* 
jection  of  excess,  1.    Bank,  IL  1. 

II.  Of  statutes. 

1.  So  as  to  give  cmnuIatiTe  remedy, 
172.    Appeal^lY.l. 

2.  Not  strained  to  meet  mischief,  530, 
544.     Contract,  U. 

3.  When  not  restricted  by  title  and 
preamble,  563.  Landlord  and  Te- 
nant, II. 
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4.  So  88  to  give  independent  effect  to 
an  ind«)endent  proYision,  563. 
JAmtOorarndTetumtylL 

5.  Proylso  oonstrned  with  reference 
to  ei&ctment,  596.    Poor,  XI. 

6.  Of  words  giving  a  monopolj,  889. 
Shippings  1. 1. 

7.  Ejiudem  generis,  889.    Shippings 

X.  1. 

ni.  Of  particular  instruments. 

1.  Of  rules  of  Friendly  Society,  194. 
Friendfy  Society^  I. 

2.  Of  mercantile  instruments  eyidenc- 
ing  a  contract,  283.    Agewt^  L 

8.  Of  words  of  promise,  307,  334. 
Contract,  I.  1. 

4.  Of  will.    Devite, 

6.  Of  surety  bond,  658.    Suretif, 

TV.  Of  particular  words  and  phrases. 

1.  "All  my  other  copyhold,"  219. 
Devise^  II.  1. 

2.  "Any,**  563.   Landhrd  and  Tenant, 

n. 

3.  "Any  annual  or  other  future  elec- 
tion,*^ 653.    Surety. 

4.  "Appears,**  695,  700.  County 
Court,  I.  4. 

5.  "Clearly  and  explicitly  stated,** 
724.    Action^lU.l. 

6.  "  Continue  in  the  said  office,**  653, 
675.    Surety. 

7.  "Wherry,  lighter,  or  other  craft,** 
889.     Shippingy  I.  1. 

8.  "Enlarging,  or  otherwise  extend- 
ing,** 779.    Burial. 

9.  "  Estate,**  219,  572.  DetfiMe,  I.  II. 
1. 

10.  "  Give andbequeath,**  572.  Deviae, 
1.1. 

11.  "Hereditaments,** 219.  BevUe^U. 

12.  "Material  nuisance,**  942.  New 
Trial,!.  \. 

3  V  2 


13.  '<  New  manufactures,**  256.    Pa- 
tent, I.  1. 

14.  "Greatest    number    of    votes,** 
249.    Election,  I.  1. 

15.  "Rate  made  and  levied,**  390. 
Highway,  lY.  1. 

16.  "Payment,**  136.    Limitation. 

17.  "In  which  such  action  is  pend- 
ing,*'977.    Patent,  II.  2. 

18.  "Not  hereby  otherwise  particu- 
larly directed,*'^390.  Highway, IV.  1 . 

19.  "Remittances,**  1,46.  Bank,lLl. 

20.  "Road,**  989,  1007.  Highway, 
IX.  1. 

21.  "  Scientific  purposes  exclusively,** 
793,  807.    Poor,  III.  2,  4. 

22.  "Security  for  the  payment  of 
money,'*  549.     Carrier. 

23.  "  Sickness,"  587.    Poor,  XIU.  1. 

24.  "Street,**  989,  1006.  Highway, 
IX.  1. 

25.  "Secretary  for  the  time  being," 
832.    BUU,  I.  1. 

26.  "Voluntary  contributions,"  416, 
427,793,807.    Poor,  UI. 

27.  "By  words  only,**  136.  Limitation. 

28.  "  Writing,"  549.     Carrier. 

CONTINUATION. 

Of  nuisance    on    adjacent    land,   128, 
Brainage. 

CONTRACT. 
I.  Generally. 

1.  Parol  contract,  in  consideration  of 
which,  a  party  pays  money  and  exe- 
cutes a  deed  directing  its  application. 

The  provisional  directors  of  a  pro- 
jected railway  company  issued  circu- 
lars, stating  that  they  had  made 
arranj[ements  with  the  S.  Company 
securing  important  advantages  to  the 
projectM  Company,  which  justified  the 
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directors  in  asserting  that  their  pro- 
prietors would  be  insured  against  loss, 
and  in  proceeding  to  Parliament,  and 
adding,  "  in  the  event  of  the  act  not 
being  obtained,  the  directors  under- 
take to  return  the  whole  of  the  deposits 
without  deduction." 

This  circular  coming  to  plaintiflTs 
knowledge,  he  applied,  in  writing  for 
shares:  the  directors,  in  a  written 
answer,  inclosing  the  circular,  stated 
that  shares  were  allotted  to  him ;  that 
he  must  pay  the  deposit  by  a  day 
named ;  and,  on  his  doin^  so  and  pre- 
sentins  the  letter,  a  receipt  would  be 
given  him,  which  would  be  exchanged 
for  scrip  on  his  executing  the  Parlia- 
mentary contract  and  subscribers' 
agreement.  He  paid  the  deposit,  got 
the  receipt,  executed  the  contract  and 
agreement,  and  got  the  scrip. 

The  agreement  was  a  deed,  pre- 
pared berore  the  issuing  of  the  circu- 
lar, in  two  parts:  the  subscribing 
shareholders  of  the  first  part,  and  two 
trustees  of  the  second.  The  subscrib- 
ers agreed  with  the  trustees  to  form  a 
company;  and  the  ordinary  powers, 
including  those  necessary  for  obtaining 
an  act,  were  given  to  the  provision^ 
directors ;  and  it  was  a&;reed  that  such 
directors  should  be  indemnified  in 
respect  of  all  acts  done  in  pursuance 
of  their  powers,  and  should,  out  of 
the  funds  of  the  company,  reimburse 
themselves  all  expenses  incident 
thereto :  that  the  subscribers  should 
make  deposits;  that  the  directors 
might  apply  the  funds  for  the  purpose 
of  the  undertaking  as  they  should 
think  expedient;  that,  whether  the 
act  should  be  obtained  or  not,  the  sub- 
scribing shareholders  would  indemnify 
the  provisional  directors  all  expenses 
incurred  by  them  in  executing  their 
powers. 

No  act  was  obtained:  and  the  S. 
Company  made  no  payment.  The 
directors  expended  part  of  the  fund, 
raised  by  the  deposits,  in  expenses 
bon&  fide  incurred  in  attemptmg  to 
obtain  the  Act. 

On  an  action  for  money  had  and 
received,  brought  by  plaintiff  against 
a  provisional  director  who  was  a  party 
to  the  circular  and  subsequent  pro- 
ceedings :  Held,  that  such  action  lay 


for  the  whole  deposit  without  deduc- 
tion, on  the  undertaking  to  return ; 
for  that  the  contract  embodying  such 
undertaking  was :  (1)  not  mei^ed  in 
the  subscribers'  deed,  which  was 
between  other  parties,  and  for  other 
purposes ;  (2)  not  superseded  by  such 
deed,  or  controuled  by  the  clause  of 
indemnity  therein ;  the  execution  of 
the  deed  being  an  act  done  in  the  per- 
formance of  the  original  contract  in 
consideration  of  the  directors  under- 
taking to  return  the  deposit. 

Held,  also,  that  the  contract,  being 
made  up  of  the  written  correspon- 
dence and  the  acts  of  the  plaintiff,  was 
not  wholly  in  writing,  and  required 
no  stamp. 

Before  action  brought,  plabtiff 
wrote  to  defendant,  stating  that  he 
claimed  interest  from  a  time  named, 
which  was  earlier  than  the  date  of  hia 
demand,  and  not  stating  to  what  time 
he  claimed  it :  held  a  sufficient  com- 
pliance with  Stat.  3  &  4  ^.  4.  c.  42. 
«.  28.,  so  as  to  entitle  the  jury  to  give 
interest  from  the  date  of  the  demand 
to  the  time  of  payment  of  the  prin- 
cipal. 

After  the  scrip  was  obtained  as 
above,  the  secretary  of  the  company 
explained  to  plaintiff,  that  the  reason 
of  the  directors  issuing  the  circular 
was  that  they  had  a  guarantie  from 
the  S,  Company  against  all  expenses ; 
and  he  afterwards  wrote  to  plaintiff, 
inclosing  the  circular,  and  stating  that 
the  guarantie  of  the  directors  for  the 
return  of  deposits  was  made  in  pursu- 
ance of  one  they  had  received  from 
the  S.  Company.  Plaintiff  then  agreed 
to  take  more  shares,  and  received  a 
letter  of  allotment  as  before :  but,  as 
to  some  uf  these  last,  he  named  certain 
persons  to  whom  the  shares  were 
allotted,  as  his  nominees  and  for  him ; 
and  the  scrip  was  obtained  by  plaintiff 
for  the  whole,  he  paying  all  the  deposits, 
but  his  nominees  only  executing  the 
contract  and  agreement,  in  respect  of 
the  shares  in  their  names.  Held, 
that  plaintiff  was  entitled  to  recover 
the  deposits  as  to  this  scrip  also ;  there 
being  no  distinction  between  the  dif- 
ferent contracts  as  to  any  of  the  above 
points.  Mowatt  v.  Lord  Landesbor- 
oitgli,  307. 
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2.  Partly  oral  and  partly  written,  307. 
Ante^  I. 

3.  Estoppel  by,  363.  Friendly  Society, 

4.  What  is  an  interest  in :  sale  to 
contractor,  530.    Potty  II. 

&,  What  is  a  security  for  the  payment 
of  money  only,  530.    Post^  it. 

6.  Effect  of  the  consideration  that 
parties  contract  only  with  a  view  to 
the  then  existing  state  of  the  law, 
653.     Surety. 

7.  Whether  an  instrument  can  be  both 
apromissory  note  and  an  a^eement 
of  another  kind,  832.    Bills,  I.  1. 

8.  When  not  vitiated  by  escess,  1. 
Bank,  II.  1. 

9.  Effect  of  extrinsic  incidents  as  to 
the  writing,  printing,  or  form  used, 
48,  82.    Iiuurance,\l,  1. 

10.  When  it  may  be  by  parol  though 
the  subject  matter  is  founded  on  a 
deed,  83.    Accord,  I. 

II.  Disqualifying  or  prohibited  as  re- 
gards holders  of  office. 

Subcontract  by  alderman  with  con- 
tractor  with  corporation,  when  not 
a  disqualification. 

By  a  provisional  order  of  the  Gene- 
ral Board  of  Health,  confirmed  by 
statute,  The  Public  Health  Act,  1848, 
was  applied  to  a  district  wholly  com- 
urised  within  a  single  municipal 
Dorough,  and  the  corporation  were 
constituted,  by  the  council.  The  Local 
Board  of  Health.  Z.,  an  alderman  of 
the  borough,  after  such  confirmation, 
sold  some  iron  to  a  party  who  had 
contracted  to  supply  the  local  board 
with  iron  railings,  and  who  purchased 
the  iron  for  the  purpose  of  performing 
his  contract.  Jl.  afterwards,  continu- 
ing to  be  an  alderman,  was  elected 
mayor,  and  acted  as  such.  An  action 
was  then  brought  against  him  for 
penalties,  under  sects.  28,  53,  of  stat. 
5  &  6  TK.  4.  c.  76.,  for  having  acted  as 
mayor  while    disqualified   ny    being 


interested    in    a    contract  with    the 
council. 

Held :  assuming  a  contract  with 
such  local  board  to  be  a  contract  with 
the  council,  within  stat.  5  &  6  TT.  4. 
c.  76.  «.  28.,  and  assuming  also  that  a 
mayor,  elect-ed  when  alderman,  is  dis- 
qualified to  act  as  mayor,  under  sect. 
53,  by  reason  of  a  disqualification  as 
alderman : 

That,  nevertheless,  this  was  not  an 
interest  in  a  contract  within  sect.  28, 
and  there  was  no  liability  to  penalty. 
L.  had  contracted  to  construct  some 
waterworks  for  commissioners  for  sup- 
plying the  town  with  water.  This 
contract  not  having  been  fully  carried 
out,  he  gave  it  up,  by  deed,  to  the 
commissioners,  they  agreeing  to  pay 
him  a  certain  balance  if  they  aban- 
doned the  works,  or  completed  them 
and  obtained  a  specified  quantity  of 
water.  The  deed  contained  releases 
on  each  side,  and  covenants  by  L.  not 
to  molest  the  commissioners,  that  he 
had  not  injured  the  title,  and  for 
further  assurances.  The  local  board 
were  afterwards  constituted  the  com- 
missioners. The  works  remained  in- 
complete, but  not  abandoned,  while  Z. 
was  alderman,  and  also  while  he  was 
mayor. 

Held :  on  the  same  assumptions  as 
before,  that  Z.  was  not  liable  to  a 
penalty:  for  that  this  contract  was 
taken  out  of  the  operation  of  sect.  28 
of  stat.  5  &  6  T7.  4.  c.  76.,  as  being  a 
"  security  for  the  payment  of  money 
only,"  within  stat.  5  &  6  Vict.  c.  104. 
«.  1.    Le  Feuvre  v.  Lankeeter,  530. 

IIL  Parties. 

1.  Shareholders  through  their  direc- 
tors :  irregularities :  excess,  1.  Bank, 
11.  1. 

2.  Party  suing  upon  a  written  con- 
tract not  signed  by  him,  48.  /n- 
iurance,  VI.  1. 

3.  Provisional  director,  307.  Ante, 
1.1. 

4.  Designatio  personie,  832.     Bills, 
IV.  Change  in  the  terms. 
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1.  Unauthorized  contract  bj  agent  to 
pay  higher  wages  during  part  of 
term. 

Plaintiff,  a  sailor,  signed  articles,  for 
a  voyage  out  to  M.  and  home,  at  3^. 
per  month.  On  the  arrival  of  the 
ship  at  M.  several  of  the  crew 
deserted.  The  captain,  to  induce  the 
rest  to  remain,  signed  fresh  articles 
with  plaintiff  and  others  at  the  rate  of 
6/.  per  month  for  the  home  voyage. 
Flamtiff  continued  in  the  vessel  till 
her  arrival  home,  and  then  sued  the 
shipowner  for  work  and  labour.  De- 
fendant piud  money  into  Court  at  the 
rate  of  s/.  per  month.  Plaintiff  claimed 
to  be  paid  at  the  rate  of  6/.  for  the 
home  voyage.  On  the  trial,  there  was 
some  evidence  that  at  M,  the  captain 
had  consented  to  the  discharge  of 
some  of  the  crew.  The  Judge  asked 
the  jury  if  the  plaintiff  himself  had 
been  dischai^ed  oefore  entering  into 
the  fresh  articles.  On  their  answer- 
ing that  he  had  not,  the  Judge  directed 
a  nonsuit. 

Held,  on  a  motion  for  a  rule  for  a 
new  trial,  that  the  nonsuit  was  right ; 
for  that  there  was  no  evidence  of  any 
circumstances  to  free  the  plaintiff 
from  his  original  contract,  so  as  to 
enable  him  to  give  consideration  for 
the  fresh  promise  to  him,  or  to  autho- 
rize the  captain  to  bind  the  owners 
by  such  a  contract.  Harris  v.  Carter^ 
659. 

2.  Consideration,  559.    AtUey  I. 

V.  Effect  of  deed  subsequent  to  parol 
contract. 

When  it  neither  merges,  supersedes 
nor  controls,  307.    ATde^  I.  1. 

VI.  Consideration. 

1.  Parol  consideration  for  executing 
deed,  307.    Anie^  I.  1. 

2.  Mere  completion  of  existing  con- 
tract, no  consideration  for  new  pro- 
mise, 559.    Ante^  IV.  1. 

8.  Illegal :  price  of  land  conveyed  for 
illegal  purpose,  642.     Covenant, 


4.  Distinction  between  an  ill^al  con- 
sideration and  one  which  is  merely 
not  good,  642,  650.    CooemzR/. 

VU.  Signature. 

Place  and  manner,  48,  72,  78.  /a- 
surance^  VI.  1. 

VIII.  Implied  warranties. 

1.  Description  of  premises  insured 
against  fire,  868.    Insurance,  X. 

2.  When  continuous,  868.  Inntrance, 
X. 

IX.  Description. 

How  far  a  warranty,  868.  Ingmvaee, 
X. 

X.  Stamp. 

When  the  contract  is  not  wholly  in 
writing,  307.    Ante,  I.  1. 

XI.  Action  of  contract. 

Amendment  of  mbjoinder  of  defend- 
ants, 396.    Amendment,  I. 

Xn.  How  far  affected  by  mercantile 
custom. 

Local  custom  as  to  discount  on  frdghts 
under  bills  of  lading,  703.    Custom, 

XUL  In  particular  instances. 

1.  Purchase  or  loan  on  security,  1. 
Bank,  U.  1. 

2.  Reassurance  on  a  life,  48.  7«n- 
rance,  VI.  1. 

3.  Contract  to  return  deposits  on 
failure  of  scheme,  307.    Ante,  1. 1. 

4.  Between  shipowner  and  sailor,  402, 
559.    A<Uum,I.l.   IV.  1. 

5.  Contracts  with  municipal  corpora- 
tion as  local  board  of  works,  530. 
Anie,U. 

6.  Between  captain  and  sailor,  559. 
Ante,  IV.  1. 

7.  Between  shipper  and  consignee  as 
to  negotiation  of  bill  of  lading,  622. 
BiU  of  Lading,!.  1. 
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Bj  parish  to  repair  of  turnpike  road, 
599.    -H5^Au«iy,VIIL  1. 

CONVEYANCE. 
Of  land. 
For  an  illegal  object,  642.     Covenant. 

CONVICTION. 
I.  Conyiction  and  warrant  of  committal. 

When  thej  may  be  either  in  the  same 
or  in  separate  instruments. 

The  return  to  a  habeas  corpus  ad 
subjiciendum,  to  brins  up  B.,  assigned, 
as  the  cause  of  J7.*s  detention,  a 
warrant  by  a  justice,  which  recited, 
in  the  past  tense,  that  **  B.  was**  this 
day  '*  convicted  before  me"  of  an 
offence  against  stat.  4  O.  4.  e.  34.. 
'*  and  I,  the  same  justice,  adjudged 
that  B.  should  be  committed  for  two 
months  with  hard  labour;  and  the 
warrant  then,  in  the  present  tense, 
commanded  the  constables  to  take 
and  the  gaoler  to  receiye  B,  The 
warrant  did  not  set  forUi  the  evidence, 
nor  state  that  it  was  taken  in  the  pri- 
soner*8  presence,  or  on  oath. 

Held  that,  under  stat.  4  G.  4.  c.  34., 
the  conyiction  and  warrant  might  be 
in  one  instrument,  but  might  also  be 
separate ;  that  the  instrument  in  the 
present  case  was  not  a  conviction,  but 
a  warrant  founded  on  a  previous  con- 
viction; and  was  therefore  good  in 
form. 

Affidavits  were  used  shewing  the 
evidence  before  the  justice. 

Held :  that  it  was  open  to  the  pri- 
soner to  shew,  by  affidavit,  that  there 
was  no  evidence  Mm  which  the  jus- 
tice might  reasonably  draw  an  ixifer- 
enoe  that  the  relation  of  master  and 
servant  existed  between  prisoner  and 
his  employer,  as  that  would  shew  that 
the  justice  had  no  jurisdiction. 

In  the  present  case  the  affidavits 
shewed  only  that  there  was  evidence 
both  ways:  and  the  prisoner  was 
remanded.    Bailey's  Case^  607. 


II.  Jurisdiction  how  negatived  on  rule 
for  habeas  corpus,  607.    AnU^  I. 

CORONER. 
Election :  qualification  of  voters. 

Equitable  interest  not  sufficient. 

By  a  local  statute,  land  was  vested 
in  trustees  in  fee,  in  trust  for  the 
benefit  of  the  inhabitants  of  the  parish 
of  IT.,  subject  to  by-laws  which  the 
trustees  were  empowered  to  make. 
The  trustees  were  empowered  to  let 
the  land ;  and  to  regulate  the  right  of 
pasture,  on  the  portion  not  let,  to  be 
enjoyed  by  the  inhabitants  of  the 
parish  of  JB".,  householders  at  the  time 
of  the  passing  of  the  Act.  The  right 
of  pasture  ofeach  such  householder  at 
the  time  of  the  Act  wa^  assignable  to 
any  others  being  inhabitants. 

At  an  election  for  coroner  for  a 
district  comprehending  the  parish  of 
H,  and  the  land  in  question,  the  votes 
of  inhabitants  of  the  parish  entitled, 
as  assignees,  to  pasture  over  the  land 
in  question  were  received  for  the 
candidate  who  was  returned. 

On  a  quo  warranto  against  him. 

Held :  that  the  quahfication  for  a 
voter  for  coroner  is  the  possession  of  a 
legal  freehold:  that  these  inhabitanto 
had,  at  most,  only  an  equitable  inte- 
rest in  the  land ;  and  that  their  legal 
interest  was,  at  most,  a  right  to  com- 
mon in  gross,  which  confers  no  vote. 
Judgment  for  the  Crown.  JRegina  v. 
Day,  859. 

CORPORATION. 
I.  By-laws. 

1.  Presumption  from  usage. 

By  the  governing  charter  of  a  cor- 
poration, tne  Community  were  annu- 
ally to  elect  four  wardens  from  the 
men  of  the  Community. 

In  fact^  for  about  four  hutidred 
years,  the  election  had  been  made  by 
a  court  of  assistants,  who  were  electea, 
by  the  court  itself,  fVom  the  body  of 
the  Community.  The  wardens  had 
always  been  elected  from  members  of 
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the  Community,  and  generally,  but 
not  uniformly,  from  those  who  were 
members  of  the  court  of  assistants. 

Held :  I.  That  a  by-law  establish- 
ing such  a  mode  of  election  would  be 
good. 

2.  That  the  passing  of  such  a  by- 
law in  fact  might  be  presumed  from 
the  usage.    Regina  v.  jPoweUy  377. 

2.  Validity  of  by -law  con  trolling  mode 
of  election,  377.    Ante^  I. 

11.  Election  of  officers. 

Restrictions    by  long    usuage,    377. 
Ante,  I.  1. 

in.  Municipal.    Municipal  Corporation, 

COSTS. 

I.  Security  for  costs. 

When  required  from  plaintiff  in  error 
being  also  plaintiff  below. 

A  plaintiff  in  the  Queen's  Bench, 
after  judgment  there  for  defendant, 
suggested  error  in  the  Exchequer 
Chamber,  which  defendant  denied. 
Plaintiff  resided  abroad  out  of  the 
jurisdiction  of  the  English  Courts. 
He  had,  by  order  of  the  Queen*s 
Bench,  given  security  below  for  costs : 
and  the  costs  incurred  in  that  Court 
exceeded  the  amount  for  which  secu- 
rity had  been  ^ven. 

On  the  application  of  the  defendant, 
after  denial  of  error,  the  Court  of  Ex- 
chec^uer  Chamber  ordered  the  plaintiff 
to  give  security  for  costs  in  error  to 
the  satisfaction  of  the  master  of  the 
Court  below,  proceedinss  to  be  stayed 
in  the  meanwhile.  Bouglevx  v.  Swayne, 
829. 

II.  Of  witnesses. 

1.  Party  witness  in  his  own  cause: 
not  entitled  as  a  general  rule. 

Plaintiff  obtained  a  verdict.  De- 
fendant obtained  a  rule  Nisi  for  a  new 
trial,  which  was  discharged.  Plaintiff 
was  a  witness  in  his  own  cause ;  and 
he  remained  in  this  country  till  afler 
the  rule  Nisi  was  discharged.  On 
taxation  the  Master  allowed  the  plain- 
tifi'  subsistence  money  from  the  time 


the  rule  was  granted  till  it  was  dis- 
charged. On  a  rule  to  review  the 
taxation. 

Held :  that,  as  the  Master  mast  be 
taken  to  have  found  that  plaintiff  was 
a  necessary  witness,  that  ne  could  not 
have  attended  a  second  trial,  if  one 
were  ordered,  unless  he  remained,  and 
that  his  remaining  incapacitated  him 
from  earning  his  subsistence,  the  de- 
tention might,  under  those  special  cir- 
cumstances, be  considered  as  part  of 
the  costs  of  the  rule ;  and  the  allow- 
ance was  right. 

It  is  not  a  general  rule  that  parties, 
if  witnesses,  are  to  have  an  allowance 
for  their  attendance.  Dowddl  v.  AiU' 
tralian  Royal  Mail  Company,  902. 

2.  Under  what  circumstances  party 
witness  in  his  own  cause  is  entitled, 
902.    Ante,!. 

3.  Witness  remaining  in  attendance 
pending  rule,  902.    Ante,  I. 

III.  On  rules,  generally. 

Where  court  equally  divided. 

Where  a  rule  for  a  new  trial  drops, 
on  account  of  the  Court  beinff  equally 
divided  in  opinion,  no  costs  of  the  rale 
are  to  be  allowed  to  either  party. 
Dansey  v.  Richardeon,  722. 

IV.  On  rule  for  new  trial. 

Party  witness  remaining  in  attendance 
pending  the  rule,  902.    Ante,  H.  1. 

y.  Side  bar  rule  for  taxation. 

Where  order  does  not  specify  amount, 
960.    Highway,rV.\. 

VL  Party  liable. 

Successors  in  office,  390.  Highway, 
IV.  1.  ^  ^  ^ 

VII.  In  quo  warranto. 

On  disclaimer,  143.    Disclaimer. 

Vm.  In  error. 

Security  when  required  from  plaintiff 
in  error  being  also  plaintiff  below, 
829.     Ante,  I. 
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IX.  Of  appeal  at  seBsions.   Appeal,  IT. 

X.  After  certiorari. 

1.  Prosecutor's  right  after  his  own 
certiorari,  960.    Highway^  IV.  2. 

2.  Of  highway  prosecution,  390.  fiiJsrA- 
way,  IV.  L 

XI.  Orders  for. 

When  not  bad  through  not  stating 
amount,  960.    Highway,  IV.  2. 

XII.  Mode  of  enforcing. 

Bj  mandamus,  390.    Highway,  IV.  1. 

COUNCILLOR. 
See  Mwnieipal  Corporation, 

COUNTY. 

I.  Expences  to  be  allowed  as  county 
ezpences. 

Refreshments  to  persons  engaged  on 
public  business  at  the  Court  Uouse 
when  not  allowed. 

The  justices  of  the  county  of  L, 
made  rules  for  regulating  the  payment 
of  expences  attending  the  gaol,  by 
which  the  gaoler's  expences  were  to 
be  certified  hj  two  visiting  justices 
and  then  paid  by  the  county  treasurer. 
It  was  the  custom  to  allow  refresh- 
ments at  the  Sessions,  and  other  meet- 
ing;s  on  county  business,  held  at  the 
Court  House  in  the  gaol,  and  to  charge 
them  as  part  of  the  expences  of  the 
gaol.  A  public  inquiry,  not  connected 
with  county  business,  was  held  at  the 
Court  House.  Reft*eshments  were 
furnished  to  those  who  attended,  in- 
cluding some  of  the  magistrates  and 
their  friends  who  took  no  part  in  the 
inquiry ;  the  two  yisiting  justices  di- 
rected them  to  be  paid  for  by  the  trea- 
surer; which  was  done.  At  the  ensuing 
annual  Sessions  in  September,  this  pay- 
ment was  disallowed  m  the  treasurer's 
accounts ;  and  the  accounts,  so  altered, 
were  transmitted  to  the  Home  Office, 
under  slat.  15  &  16  Vict  c.  81.  *.  50. 


Subsequently,  at  an  adjourned  annual 
Sessions  in  the  ensuing  year,  this  dis- 
allowance was  rescinded,  and  the  pay- 
ment allowed.  There  was  a  standing 
order  at  Sessions  that  notice  should 
be  giyen  before  any  motion  was  made 
for  altering  or  rescinding  any  resolu- 
tion of  the  Court ;  but  no  notice  had 
been  giyen  on  this  occasion. 

The  orders  of  Sessions  having  been 
brought  up  by  certiorari,  and  a  rule 
granted  to  quash  so  much  as  allowed 
this  payment : 

Held:  that  the  Sessions  had  no 
power  to  allow  a  sum  already  dis- 
allowed at  a  former  Sessions :  that  the 
payment  of  the  expences  of  what  was 
not  connected  witn  county  business 
was  illegal ;  and  that  the  former  Ses- 
sions were  bound  to  disallow  it :  and 
that  the  direction  of  the  yisiting  ius- 
tices  was  not  a  judicial  order  which 
the  treasurer  was  bound  to  obey. 
And  the  rule  was  made  absolute  to 
quash  so  much  of  the  order  as  was 
complained  of. 

Held,  also,  that  it  was  not  necessary 
to  include  the  direction  of  the  visiting 
justices  in  the  return  to  the  certiorari. 
Regina  v.  Saunders,  763. 

n.  Treasurer's  accounts. 

Alteration  of  disallowance  when  bad, 
763.    Ante,l. 

III.  Visiting  justices. 

1.  Their  direction  to  defray  expences 
when  illegal,  763.    Ante,  L 

2.  Their  directions  not  judicial,  763. 
Ante,  I. 

COUNTY  COURT. 

I.  When  title  comes  in  question. 

1.  How  far  the  restriction  applies  to 
actions  to  recover  land. 

A  summons  was  taken  out  in  the 
county  court  by  A.  against  B.,  to  re- 
cover lands  under  stat.  9  &  10  Vict. 
c.  95. «.  122. 

On  application  for  a  prohibition  by 
B.,  it  appeared  that  B.  held,  as  a 
tenant  to  C.  in  his  lifetime,  two  farms, 
C.  being  leaseholder  of  the  one,  and 
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tenant  in  fee  of  the  other.  C  died ; 
and  A,  produced  a  will  by  which  he 
was  dcTisee  of  all  C/s  real  estate,  and 
a])pointed  executor.  A.  proved  the 
will,  and  gave  B.  notice  to  (|uit.  B, 
bon&  fide  disputed  the  vallditj  of  the 
will. 

Held :  that  the  restriction  contained 
in  sect.  58,  as  to  the  jurisdiction  of 
the  county  court  when  title  to  cor- 
poreal hereditament  comes  in  question, 
applies  to  proceedings  under  sect.  122. 
That  title  to  the  leasehold  could  not 
here  come  in  question,  inasmuch  as 
the  probate  was  conclusive  that  the 
title  to  that  was  in  A,  But  that  title 
to  the  fireehold  did  come  in  question. 
And  the  prohibition  went  as  to  the 
freehold  farm,  and  was  refused  as  to 
the  leasehold.    KeHiin  y.  Kerkin,  399. 

2.  Course  of  proceeding  when  it  comes 
in  question  only  as  to  part,  399. 
Ante,  1. 

3.  In  what  state  of  the  tide  it  cannot 
come  in  question,  399.    Ante,  1. 

4.  Prohibition  after  seizure  under 
execution. 

After  execution  has  been  awarded 
in  the  county  court,  and  defendant's 
goods  have  been  taken,  but  not  sold, 
prohibition  will  go  to  restrain  the 
Court  from  proceeding  further,  if  it 
appear  upon  affidavit,  though  not  on 
the  face  of  the  proceedings  in  the 
county  court,  that  titie  to  corporeal 
hereditaments  came  in  question  m  the 
cause,  BO  that  the  judse  had  no  juris- 
diction under  stat.  9  &  10  Vict,  c,  95. 
#.  58.    Manden  y.  Wardle,  695. 

n.  Judge's  order  for  a  prohibition. 

Time  for  applying  to  set  aside. 

The  rule  that  an  application  to  set 
aside  a  judge's  order  cannot  be  made 
after  the  end  of  the  term  next  follow- 
ing the  making  of  the  order  applies  to 
an  order  made  by  a  judge  at  cham- 
bers, prohibitinff  a  County  court  from 
proceeding,  under  stats.  9  &  10  Vict, 
c.  95.  t.  58.,  and  13  &  14  Vict.  e.  61. 
#.  22.    Jordan  y.  Wiicoxan,  193. 

IIL  Building  in  which  the  business  is 
transacted. 

Non-rateability,  336.    Poor,  IV.  1. 


IV.  Prohibition. 
I.  As  to  part  only,  I 


Ante,L  I. 


2.  At  how  late  a  stage,  695.  Ante, 
I.  4. 

COUPON. 

Interest  made  payable  by,  I,  37.    Bank, 
ILL 

COVENANT. 
Bl^al  consideration. 

Covenant  to  pay  the  price  of  land 
conveyed  for  an  ill^al  purpose. 

Action  on  a  covenant  to  pay  money. 
Plea,  which  the  Court  construed  as 
meaning  that  there  had  been  an  illegal 
agreement  that,  for  a  price  to  be  paid 
to  the  plaintiff,  land  should  be  sold 
and  conveyed  to  defendant  for  an 
illegal  object ;  that  the  land  was  con- 
veyed to  defendant  for  that  object; 
and  that  afterwards  the  deed  was 
executed  to  secure  payment  of  the 
price. 

Held  by  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Queen's 
Bench,  that  the  plea  was  good.  ^  For, 
the  deed  being  siven  as  a  security  for 
the  payment  of  a  debt  tainted  with 
illegality,  the  law,  which  would  not 
enforce  the  payment  of  the  debt,  would 
not  enforce  the  payment  of  the  secu- 
rity.   Fisher  v.  Bridgee,  642. 

CREDITOR. 
L  Priority. 

1.  Registration  of  judgments,  737. 
Judgment,  I.  1. 

2.  Having  a  charge  on  stock  of  which 
no  notice  to  trustees,  743.  Judg^ 
ment,  II. 

II.  Remedy  against  shareholders  of 
railway  company,  784.  Company, 
V.  1. 

CRIMINAL  LAW. 

I.  Proceeding  criminal  in  form  to  try  a 
civil  right. 


CUSTOM. 


DEBT. 
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1.  New  trial  granted  after  miseurriage 
leading  to  an  acquittal,  942.  New 
TriaO..  1. 

2.  Whether  indictment  for  obatmct- 
ing  a  nayigation  ia  nich  a  proceed- 
ing, 942.    New  Trial,  I.  1. 

II.  Certiorari.     Certiorari. 

m.  Indictment.    Indidment 

CUSTOM. 

I.  Mercantile  custom  controuling  writ- 
ten contract. 

Local  custom  as  to  discount  from 
freights  under  bills  of  lading. 

A  bill  of  ladins  expressed  that 
goods,  shipped  ati\^,  were  deliyerable 
at  £.,  to  Older  or  assigns,  **  he  or  thej 
pajinff  fireight  for  the  said  goods  five 
eighths  of  a  penny  sterling  per  pound, 
with  five  per  cent,  primage,  and 
average  accustomed.**  Bj  the  usual 
custom,  in  the  trade  at  £.,  three 
months*  interest  or  discount  is  de- 
ducted firom  freights,  payable  under 
bills  of  lading,  on  goods  coming  from 
certain  porte,  including  N.  The 
assi^ee  of  this  bill  of  lading  having 
received  the  goods,  the  uipowner 
claimed  the  freight  without  any  de- 
duction, contending  that  the  custom 
was  not  binding  in  law  as  contradict- 
ing the  written  contract.  The  assignee 
paid  the  frei^t,  less  the  discount. 
On  a  case  stating  the  above  facts, 

Held,  that  the  custom  was  binding, 
and  controuled  the  bill  of  lading. 
Brown  v.  Byrne,  708. 

IL  See  also  48,  78.   Inguranee,  II.  1. 


DAMAGE. 

L  (jenerally. 

Personal,  distinguished  from  injury 
to  estate,  274.    Action,  II.  \. 

II.  As  essential  to  action. 

By  ca.  sa.  for  too  large  a  sum,  929. 
Arrest^  I.  1. 

m.  Measure. 


Inaction  against  attorney  for  negli- 
gence in  taking  a  security,  743. 

DEBENTURE. 
Pagel.    JBaiiA,n.  1. 

DEBT. 

Assignment. 

Effect  of  assijpiment  and  reassign- 
ment acoordmg  to  law  of  CaUfomia, 

To  an  action  for  mone^  payable  by 
defendant     to    plainti£^    defendant 

S leaded  that  C,  a  joint  debtor  with 
efendant,  resided  beyond  the  seas  in 
Califorma^  a  State  forming  part  of  the 
UnUed  States  of  America,  within  the 
jurisdiction  of  a  court  of  that  State. 
That,  bj  the  law  of  Calif  orma,  a  cre- 
ditor might  voluntarily  assi^  his  debt 
to  another  person,  who  nught  in  his 
own  name  sue  the  debtor.  ^Diatpliun- 
tifi;  beiuff  in  CaUfomia,  assign^  the 
debt  to  It.  there,  and  R.,  in  his  own 
name,  sued  the  defendant  and  C.  for 
that  and  other  debts  in  a  Court  there 
having  jurisdiction  for  the  recovery 
of  such  assumed  debts,  and  recovered 
judgment  for  the  debts ;  and  defend- 
ant and  C.  were  liable  to  be  sued  by 
R.  in  this  country  upon  the  judgment. 
That  the  judgment  was  for  an  entire 
sum,  making  no  distinction  between 
the  debts,  and  was  partly  satisfied 
by  the  levy  of  a  sum  less  than  the 
amount  of  the  judgment,  and  not  ap- 
plicable to  any  of  Uie  debts  recovered 
more  than  to  any  other. 

Replication.  That  the  law  of  Cali- 
fomia  was,  that  the  assignee  might 
reassign  to  the  creditor  the  debt,  or 
so  much  thereof  as  was  unsatisfied, 
and  the  creditor  might  sue  in  his  own 
name  for  so  much,  as  if  no  such  assi^- 
ment  had  been  made,  notwithstandmg 
the  creditor  in  the  meantime  had  re- 
covered judgment,  unless  the  whole 
was  actually  levied.  That  R.,  before 
he  had  received  any  part  of  the  debt, 
or  before  an^  sum  applicable  thereto 
had  been  levied,  reassigned  to  plain- 
tiff; by  reason  whereof  plaintiff 
became  entitled  to  sue  for  the  debt  in 
his  own  name,  as  if  there  had  been  no 
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such  asBignment  as  mentioned  in  the 
plea. 

Held:  that,  assuming  the  plea  to 
shew  that  the  assignment,  made  in 
CaU/omia^  by  the  law  of  that  country 
transferred  the  exclusive  right  to  sue 
(in  which  case,  semble,  the  plea  was 
good),  it  was  answered  by  the  repli- 
cation.    Thompson  t.  BeU^  236. 

DEBTOR. 

I.  Generally. 

Effect  ofjudffments,  737,  743.  Judg^ 
Tnenty  I.  IL 

n.  Insolvent:  assignee. 

1.  What  causes  of  action  vest  in,  274. 
Action,  n.  1. 

2.  Interference  of  assignee  in  action 
brought  by  insolvent,  274.  Actiofu 
IL  if 

3.  To  what  actions  the  stat.  15  &  16 
Vict.  c.  76. 9.  142.  is  applicable,  274. 
Action^  n.  1. 


DECLARATION. 

I.  Indebitatus  counts. 

Omission  of  the  introductory  words 
stating  the  money  to  be  payable, 
650.    Account  Stated,  L 

II.  In  particular  instances. 

1.  Bpr  seaman  against  shipowner  for 
injuries  from  unseaworthiness  and 
non-provision  of  medicines,  402. 
Action,  I.  1. 

2.  For  malicious  arrest  for  whole 
amount  after  part  satisfaction,  929. 
Arrest,  I.  1. 

3.  By  assured,  on  policy  of  insurance, 
48.     Insurance,  yi,  1. 

DEED. 

I.  Privilege  of  not  producing  title  deeds. 

1.  Compelling  production  for  identifi- 
cation. 

Defendant,  at  the  trial,  called  on  a 
person,  served  with  a  subpcena  duces 


tecum,  to  produce  a  deed;  he  declined, 
on  the  ground  that  he  held  the  deed  as 
attorney  for  a  mortgagee,  and  that  his 
client  had  directed  him  not  to  produce 
the  deed,  which  was  one  of  his  title 
deeds ;  and  the  judge  allowed  the  pri- 
vilege. Defendant  did  not  call  the 
client  as  a  witness,  but  proc;eeded  to 
offer  secondary  evidence  of  the  con- 
tents of  the  deed.  The  j  udge  received 
the  evidence.  In  the  course  of  the 
evidence,  it  became  necessary  to  shew 
the  identity  of  the  instrument,  which 
the  attorney  refused  to  produce,  with 
one  which  the  witnesses  called  to  prove 
its  contents,  had  seen.  For  this  pur- 
pose the  jud^e  compelled  the  attorney 
to  shew  the  indorsement  on  the  back 
of  the  deed ;  the  attorney  and  also  the 
plaintiff  olyecting.  Defendant  had  a 
verdict.    On  a  motion  for  a  new  trial. 

Held,  that  a  sufficient  foundation 
had  been  laid  for  the  reception  of 
secondary  evidence  without  calling 
the  client  himself,  on  the  speculation 
that  he  might  waive  his  privilege. 

Held,  also,  that  the  judge  did  right 
in  compelling  the  production  of  the 
deed  for  identification  in  the  manner 
mentioned,  as  that  did  not  involve  any 
disclosure  of  its  contents. 

Semble,  that  if  he  had  violated  the 
privilege  of  the  mortgagee,  it  would 
nave  been  no  ground  for  a  new  trial 
at  the  instance  of  the  party  to  the 
cause.    Phelps  v.  Prew,  430. 

2.  Admission  of  secondary  evidence, 
after  refusal  by  attorney  to  produce 
his  client's  deed,  430.    AnU,  I. 

3.  Consequence  of  violation  of  privi- 
lege, 430.    Ante,  1. 

II.  Recitals. 

In  a  deed  poll :  effect  as  an  estoppel, 
48.     Insurance,  VL  1. 

m.  Effect  of. 

1.  When  merely  inducement,  83.  Ac^ 
cord,  I. 

2.  When  it  does  not  mei^e,  supersede, 
or  controul  a  parol  contract,  in  con- 
sideration of  which,  it  was  executed, 
307.     CofUract,  I.  1. 


DEED  POLL. 


DEVISE. 
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IV.  In  particular  instances. 

1.  Subscriber's  agreement,  307.  C<m- 
tracty  I.  I. 

2.  Disentailing  deed,  845.  Demse.Hl. 

DEED  POLL. 
See  Imuranee^  VI.  1. 

DEFENDANT. 

Misjoinder. 

Amendment     at    what    stage,    396. 
Amendment^  I. 

DEMAND. 

Written  demand,  to   entitle   claimant 
to  interest,  307.  -  Contract^  I.  1. 

DEPOSIT. 

Recovery   on   failure   of  scheme,  307. 
Contract,  I.  1. 

DESCRIPTION. 

When  it  amounts  to  a  warranty,  868. 
Innarance,  X. 

DESERTION. 
See  Shipping,  V. 

DEVISE. 

I.  Words  that  pass   subsequently   ac- 
quired land. 

1.  "Estate,"  coupled  with  words  of 
personalty. 

O,  being  then  possessed  of  person- 
alty only,  by  will  executed  in  1849, 
after  bequests  of  money  and  chattels, 
added :  "  all  the  rest,  residue  and  re- 
mainder of  my  goods,  chattels,  stock 
in  trade,  estate  and  effects  of  what 
nature  or  kind  soeyer,  not  herein- 
before given  or  bequeathed,  I  give 
and  bequeath  unto  B.  and  T.,  exe- 
cutors of  the  will,  "  to  hold  to  them, 
the  said  B,  and  7\,  their  executors, 
administrators,  and  assigns,"  upon 
trust  to  "sell  and  dispose  thereof," 
and  call  in  and  receive    ail  debts. 


"  and  place  the  moneys  arising  by  such 
sale  or  disposal "  upon  Grovernment  or 
other  security,  receive  the  interest 
and  dividends,  and  pay  the  same  to 
testator's  wife  for  life  during  her 
widowhood ;  and,  if  she  died  or  mar- 
ried again,  to  apply  the  same,  or  a 
sufficient  part  thereof,  to  the  mainte- 
nance of  his  children  till  they  should 
come  of  age ;  and  when  the  youngest 
shoi^ld  come  of  age,  to  divide  the  said 
residue  and  the  interest  equally  among 
the  children. 

After  the  execution  of  the  will,  O, 
purchased  land. 

Held  that,  under  stat.  7  TF.  4  &  I 
Vict.  c.  26,  ss,  3,  24,  such  land  passed 
by  the  residuary  clause.  C  Toole  v. 
Browne,  572. 

2.  Limitation     to     executors,     572. 
Ante,  1. 

3.  Use  of  words    of  bequest,  572. 
Ante,  1. 

4.  Gift  to  executors,  without  benefi- 
cial interest,  572.     Ante,  1. 

II.  Estate  for  life  or  in  fee. 

1.  Effect  of  the  words  "estate"  and 
"  hereditaments." 

Devisor,  being  seized  in  fee  of  copy- 
hold lands  including  The  Milt  Field, 
by  will  made  before  1st  January,  1838, 
devised  certain  parcels  of  freehold 
land  to  S.,  in  fee  chargeable  with  an 
annuity  of  60/.  to  his  wife  for  life,  the 
first  payment  thereof  to  be  made  within 
three  months  of  the  devisor*s  decease. 
"  Also  I  give  and  devise  all  that  my 
copyhold  estate  called  The  Mill  Field, 
consisting  of  seven  messuages,"  &c., 
"situate  at,"  &c.,  "unto  my  niece 
Sally, ^  **  for  and  during  the  term  of  her 
natural  life,  charsed  and  chargeable, 
nevertheless,  and  I  hereby  charge  the 
said  copyhold  estate  so  g^iven  to  my 
said  niece  SaUy,  to  and  with  the  pay- 
ment of  one  annuity  or  clear  yearly 
sum  of  25/.  unto  my  brother"  E,  S,  for 
life,  payable  half  yearly,  the  first  pay- 
ment to  begin  within  three  calendar 
months  next  after  devisor*s  decease ; 
"  and  from  and  immediately  after  the 
decease  of  my  said  niece  JSiaUy,  I  sive 
and  devise  the  same  copyhold  hereaita- 
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ments  unto  and  equally  between  all 
and  eyery,  the  children  of  my  said 
niece,  share  and  share  alike."  ^  Also 
I  |[iye  and  devise**  freehold  land  de- 
scribedr  *'  also  all  and  eyery  my  other 
copyhold  messuages  or  tenements, 
lands,  tenements,  and  hereditaments,' 
*'  wheresoeyer  situate,  unto  my  niece 
Annj  her  heirs  and  assigns,  chaived 
and  chargeable,  neyertheless,  and  I 
hereby  charge  the  same,  to  an^  with 
the  payment  of  one  annuity  or  clear 
yearly  sum  of  20^.  unto  my  said  wife 
(in  addition  to  the  annuity  of  602.,**) 
**  for  and  during  the  term  of  her  natu- 
ral life,  to  be  payable  half  yearly,  and 
the  first  payment  thereof  to  begm  and 
be  made  within  three  calendar  months 
after  my  decease.**  There  was  also  a 
deyise  of  **all  and  eyery  other  my 
real  estates,  not  hereinbefore  other- 
wise disposed  of,**  to  F.  in  fee. 

Held  that  the  deyise  to  the  children 
of  SaUif,  passed  only  a  remainder  for 
life. 

That  the  deyise  to  Ann  passed,  not 
the  reversion  in  The  MiU  Field,  but 
the  other  copyholds  imdisposed  of. 

And  that,  therefore,  tne  idtimate 
remainder  in  fee  in  The  MiU  Field 
passed  to  V.     Vteh  y.  Sueier,  219. 

2.  Effect  of  charging  annuities,  219. 
Ante,  1. 

III.  Estate  for  life  or  in  tail. 

What  does  not  show  a  general  inten- 
tion to  enlarge. 

K.  beinff  seized  in  fee,  devised  (by 
will  made  oefore  1838)  to  her  nephew 
A.,U>  hold  to  him  for  his  life  without 
impeachment  of  waste ;  and  from  and 
after  his  decease,  to  ^*  the  first  son  of 
the  body  of**  A.,  '*  to  hold  the  same  to 
such  first  son  for  and  durinj^  the  term 
of  his  natural  life  only,  without  im- 
peachment of  waste.  And  fitom  and 
after  the  decease  of  the  last  mentioned 
first  son  of  the  said  **  A.,  ^'  I  give  and 
devise  all  the  said  estates  to  the  first 
son  of  the  body  of  such  last  mentioned 
son,  with  remainder  to  the  second, 
third  and  all  other  sons  of  the  body  of 
such  last  mentioned  son  for  ever,  the 
elder  being  always  preferred  to  the 
younger.    And  in  default  of  all  such 


issue  as  aforesaid,  then  I  will  that  all 
the  said  estates  shall  go  and  descend 
to  my  own  right  heirs  for  ever.** 

At  the  time  of  the  making  of  the 
will,  A,  had  two  sons  and  two  daugh- 
ters. B,,  the  elder  of  these  sons,  sur- 
vived K^  but  had  no  children  till 
after  £*s  death ;  after  which  he  had 
botii  sons  and  daughters. 

Held  that  B.  took  only  an  estate  for 
life,  and  could  not  therefore,  by  a  dis- 
entailing deed,  convey  an  estate  for 
more  than  his  own  life. 

That  B'b  sons  took  successive  es- 
tates tail  in  remainder,  by  purchase, 
and  that,  they  havins;  died  without 
issue,  or  disentailing,  the  land  went  to 
the  right  heirs  of  £  Kershaw  v.  Ker- 
shaw, 845. 

ly.  Estate  pur  autr^  vie. 
Special  occupancy. 

If.,  being  seized  in  fee,  devised  to 
her  daughter  E,,  to  hold  to  E,,  **her 
heirs,  executors,  administrators  and 
assigns,  for  and  during  the  natural 
lives  of**  £.,  E'b  husband,  and  their 
daughter,  and  of  the  survivor ;  and, 
in  case  the  three  ^  should  all  depart 
this  life  before  the  expiration  of  thirty 
one  years,  to  be  computed  from  the 
day  of  my  decease,  then  to  hold** 
''unto  the  executors,  administrators 
and  assigns**  of  E.,  "  for  and  during 
the  said  term  of  thirty  one  jexn,  to 
be  computed  fitom  the  day  of"^  my  de- 
cease.** '*  And  I  do  hereby  give,  de- 
vise and  bequeath  the  reversion  of  the 
aforesaid  messuages'*  &c.  "to  my 
grandson**  W.  O.  S^  second  son  of 
J,  T,  S.,  "  and  to  the  heirs  male  of 
the  said**  W.  O.  5.,  remainder  to  the 
third,  fourth  &c.  sons  of  J.  T.  S.  suc- 
cessively in  tail  male,  and,  in  default 
of  such  issue,  to  the  eldest  son  of 
J,  T.  S,  in  fee. 

Held  that,  E.  having  died  before  the 
other  two  lives  ezpir^,  her  heir  took 
the  land,  as  special  occupant.  Car- 
penter V.  Dtoumtcre,  918. 

y.  Subject  matter. 

**  All  and  every  m^  other  copyhold** 
in  fee,  after  devismg  a  specinc  copy- 
hold for  life,  219.    Ante,VL,\. 
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VI.  Legal  estate. 

When,  until  exercise  of  power  of  sale, 
it  Tests  in  partj  to  whom  the  bene- 
ficisi  interest  is  ffiyen,  823.  Toor^ 
IX. 

Vn.  Power  of  sale. 

In  what  person  the  legal  estate  Tests, 
823.     Poor,  IX. 

VIII.  Surplusage. 

ESect  of  adding  superfluous  words  of 
limitation,  918.    Arde^  IV. 

DIRECTION. 
Of  Tisiting  justices,  763.     Coimty^  I. 

DIRECTOR. 
See  Company,  XI. 

DISCLAIMER. 

On  wrongful  election :  relator's  costs. 

Where  a  person  wrongfully  elected 
to  a  corporate  office  has  accepted  it, 
so  that  the  office  is  full,  the  Court  will 
not,  in  making  a  rule  absolute  by  his 
consent  for  a  quo  warranto,  make  it 
one  of  the  terms  that  the  relator 
should  bear  the  expences  of  the  in- 
formation and  disclaimer,  though  the 
person  in  possession  of  the  office  does 
not  defenoi  it,  and  offers  to  undertake 
to  disclaim  if  required.  Regina  y. 
HarOey,  143. 

DISCOUNT. 
Effect  of  local  custom,  703.    Ckitom,  I. 

DISCOVERY. 
In  the  arts. 

Noyeltj  of  inyention,  256.    Patent,  I. 

DISENTAILING  DEED. 
Page  845.    Dmse,  in. 

DISQUALIFICATION. 

Disqualifying  interest  in  contracts,  530. 
Contract,  IL 


DISTRESS. 

Penalties  and  costs  recoyerable  by. 

Not  costs  of  highway  prosecution,  390. 
Highway,  IV.  1. 

DISTRICT. 

I.  Of  district  church,  688.  Chwreh" 
warden,  II. 

n.  For  lighting  and  watching,  688. 
Churchwarden,  II. 

DIVERSION. 
Of  highway,  477.     CerHfieate,  I.  1 . 

DIVIDEND. 

Ratification  by  receipt  of,  1,  45.  Bank, 
ILL 

DRAINAGE. 

Right  of  tenant  to  protection  against  ill 
constructed  drains  on  parts  of  the 
same  property  not  let  to  him. 

If  the  owner  of  land,  on  which  b  a 
house,  construct  on  the  other  part  of 
the  land  a  sewer,  and  let  the  house, 
and  afterwards,  by  reason  of  the  ori- 
ginal faulty  construction  of  the  sewer, 
and  the  continued  user  of  it  by  the 
owner  in  such  a  faulty  state,  the  house 
is  injured,  the  owner  is  liable  to  his 
lessee  for  keeping  and  continuing  the 
sewer  so  constructed.  Alston  y.  Urant, 
128. 

DUTY. 

I.  Arising  from  erant  of  adjacent  tene- 
ment, 128.    Drainage. 

II.  Action  for  priyate  injury  sustained 
through  breach  of  public  duty,  402. 
Action,  I.  1. 

ECCLESIASTICAL  LAW. 

L  Parochiality  of  districts. 

Effect  of  modem  usage  as  eyidence, 
906.    Poor,  I.  1. 

n.  Districts  for  ecclesiasticalpurposes 
only,  688.     Churchwarden,  it. 
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ELECTION. 

I.  Voting. 

1.  Throwing  away  YOtes  on  ineligible 
candidate. 

Information  in  the  nature  of  quo 
warranto  for  the  office  of  major  of  a 
borough.  Issue  whether  defendant 
was  duly  elected.  Special  yerdicty 
in  substance  as  follows :  At  an  elec- 
tion for  councillor  for  the  borough,  in 
November  1851,  B,  and  C.  were  can^ 
didates.  B.  at  the  time  was  disqua^ 
lified,  being  an  alderman,  which  fact 
was  known  to  the  voters.  B»  had  a 
majority  of  votes,  and  was  returned, 
accepted  the  office  and  acted.  C 
obtained  a  rule  for  an  information  in 
the  nature  of  a  quo  warranto,  which 
was  made  absolute  in  Easter  term 
1852.  The  information  was  filed.  B. 
disclaimed ;  and  judgment  of  ouster 
was  signed  on  dd  July  1852.  On  26th 
October  1852,  C  gave  notice  to  the 
'  town  council  requiring  them  to  admit 
him,  on  the  ground  that  the  votes  for 
B.  had  been  thrown  away.  On  8th 
November  1852,  C.  accepted  the  office 
and  signed  the  declaration  required 
by  the  statute :  of  all  which  the  town 
council  had  notice.  On  the  9th  Ab- 
vember  an  election  was  held  for  the 
office  of  mayor :  the  defendant  and 
M,  were  candidates.  C,  tendered 
his  vote  for  3f.  It  was  rejected; 
and,  the  other  votes  being  even,  de- 
fendant was  elected  b^  the  casting 
vote  of  the  presiding  officer. 

Held,  that  the  votes  given  for  B. 
were  thrown  away  :  and  that  C  was 
councillor;  that,  the  usurpation  of 
the  office  by  B,  having  rendered  it 
impossible  to  accept  the  office  within 
five  days  after  notice  of  his  election, 
he  was  excused  from  doing  so ;  and 
that  when  B.  was  ousted  C.  ought  to 
have  been  admitted. 

Held  also,  that,  supposmg  C  had 
been  bound  to  accept  within  five  days 
after  notice,  the  special  verdict  did 
not  shew  that  C.  nad  notice  of  his 
election,  inasmuch  as  it  only  disclosed 
evidence  of  that  fact. 

Held  therefore,  on  both  pounds,  \ 
that  it  appeared  on  the  special  verdict 


C.*s  vote  at  the  election  of  mayor  was 
improperly  rejected. 

Judgment  for  the  Crown.    Eeguta 
V.  Cooks,  249. 

2.  Rejection  of  good  votes,  when  no 
ground  for  mandamus,  718.  Chitrch* 
warden,  I. 

II.  Effect  of  ouster. 

New  election  when  not  necessary  on 
an  ouster  by  quo  warranto,  249. 
Ante,  I.  1. 

in.  In  particular  instances. 

1.  Coroner,  859.    Coroner, 

2.  Officers  of  a  corporation,  377.  Cor- 
poration, I.  1. 

3.  Churchwarden,  718.  Chwrehwar- 
den,  I. 

ELEGIT. 

Pages  784.   Owipony,  V.  1.  737.   Jwfr- 
meni,  I.  1. 

ENTAIL. 
Disentailing,  845.    Devise,  IIL 

EQUITY. 

Equitable  assignment  of  trust  fund,  743. 
Judgment,  11. 

ERROR. 

I.  Removal  of  judgment  roll. 

Error  having  been  brought  in  Par- 
liament upon  a  judgment  of  the  Ex- 
chequer Chamber  on  a  record  of  this 
Court,  this  Court,  under  sect.  155  of 
The  Common  Law  Procedure  Act, 
1852,  ordered  the  Masters  to  take  the 
record  itself  to  the  clerk  of  the  ju- 
dicial department  of  the  House  of 
Lords,  and  leave  it  with  him,  taking 
a  receipt,  and  an  undertakinff  for  the 
return  of  the  same  when  the  case 
should  be  decided.  Lane  v.  Hooper, 
731. 

II.  Security  for  costs,  829.    Costs,  I. 
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I.  Generally. 


ESTOPPEL. 
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1.  Effect  of  the  word  in  a  will,  219, 
572.    Devise,!.  1.11,1. 

2.  What  passes  under  a  devise,  219. 
Devue,  11.  1. 

8.  For  life,  845.    Devue,  III. 

4.  EsUte  tail,  845.    Demse,  Ul. 

II.  Injury  to. 

Distinguished  from  personal  damage, 
274.    Action,  II.  I. 

m.  Settlement  by  estate,  823.    Poor, 

ESTOPPEL. 
I.  By  recitals  in  deed. 

1 .  Recital  in  policy  of  reassurance  as 
to  the  health  of  the  person  whose 
life  is  insured,  48.    Insurance,  VI.  1 . 

2.  Recital  in  deed  poll,  whether  an 
estoppel  against  the  grantee,  48. 
Insurance,  Yl.  1. 

n.  By  conduct. 

1.  By  grantee  of  deed  poll  acting  on 
the  recitals  therein,  48.  Insurance^ 
VLl. 
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i.  By  agreeing  to  a  reference  not  in 
accordance  with  rules,  363.  Friendly 
Socieiy,  IV.  1. 


EVIDENCE. 

I.  Generally. 

Effect  of  its  being  improperly  ob- 
tained, 430.    Deed,  I.  I. 

II.  Production  of  documents. 

Privileged  documents  produced  for 
identification,  430.    Deed,  1.  1. 

m.  Parol  evidence  as  to  written  docu- 
ments. 

1.  Proof  by  parol  of  mer(^tile  usage 
as  to  policies  of  a  particular  class, 
48,  78.    Insurance,  VI.  1. 

2.  Local  custom  as  to  discount  on 
freights  under  bills  of  lading,  703. 
Custom,!. 

VOL.  m.  3  X 


rV.  Secondary  evidence :  sufficiency  of 
foundation. 

Refusal  by  attorney  witness  to  pro- 
duce client*s  title  deed,  witnout 
calling  the  client,  430.    Deed,  I.  1. 

V.  Usage. 

Effect  of  modem  usage  on  questions 
of  parochiality,  906.    Poor,  I.  1. 

VI.  Of  particular  facts. 

1.  Of  invention  not  being  new,  256. 
Patent,  1. 1. 

2.  Of  parochiality,  906.    Poor,  I.  1. 


EXCESS. 

When  it  does  not  vitiate,   1.     Bank, 
n.  1. 

EXECUTION. 

I.  As  upon  a  judgment. 

To  enforce  order  of  Quarter  Sessions, 
172.    Appeal,  IV.  1. 

II.  Against  shareholders. 

1.  Effect  of  previous  elegit  against 
lands  of  company,  784.  Company, 
V.  1. 

2.  Mandamus  to  give  creditor  inspec- 
tion of  register,  784.  Company, 
V.  1. 

m.  For  what  amount. 

Remedy  for  arrest  for  whole  sum  re- 
covered after  part  has  been  satisfied, 
929.    Arrest,  I.  1. 

IV.  Warrant. 

Effect  of  indorsing  too  large  a  sum, 
929.    Arrest,  I.  I. 

V.  Effect  of. 

When  no  bar  to  a  prohibition,  694. 
County  Courtf  I.  4. 

EXEMPTION. 

From  rateability,  793,  807.    Poor,  U!. 
2,4. 

B.  &  B. 
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Statutory  restrictions  on  the  disposal, 
563.    Landlord  und  Tenant,  II. 

FINALITY. 

Of  order  of  sessions  disallowing  an  item 
in  treasurer's  accounts,  763.  County ^1. 

FIRE. 
Ixurarance  agunst,  868.    Inawrance,  X. 

FOOTWAY. 
See  Highway, 

FOREIGN  JUDGMENT. 
Page  236.    Delt 

FOREIGN  LAW. 

I.  Conflict  of  laws  as  to  procedure  and 
evidence,  114.     Witness^  I.  1. 

II.  Commission  directed  to  foreign  judge 
as  an  individual,  114.     Witness,  I.  1. 

in.  Presumption  as  to  validity  of  pro- 
ceedings, 114.     Witness,  I.  1. 

IV.  Assignment    and  reassignment   of 
debt  in  CaUfomia,  236.     Debt,  I. 

FOREIGNER. 

Agent  of  foreign  principal,  283 .  Agent,  I. 

FORM. 

Statutory,  650.    AceouiU  stated,  L 

FREEHOLD. 

As  a  qualification  to  vote  at  election  of 
coroner,  59.     Coroner. 

FREIGHT. 

Effect  of  local  custom  as  to  discount, 
7a3.     Custom,  I. 

FRIENDLY  SOCIETY. 
I.  Amendment  of  rules. 


When  valid,  thougfa  some  of  the  pro- 
ceedings are  in«galar. 

Where  an  amendment  of  the  rules 
of  a  Friendly  Society  has  received 
the  barrbter*s  certificate,  under  stat. 
4  &  5  TF.  4.  c.  40.  «.  4.,  such  amend- 
ment is  valid,  though  there  has  been 
no  resolution  of  the  Society  in  com- 
pliance with  the  enactments  of  stat, 
10  O^.  4.  c.  56. «.  9.,  or  with  the  rules  of 
the  Society  incorporating  that  section. 
Per  Lord  CampbeU  C.  J.,  Coleridge, 
and  Wighiman  J s. :  dissentiente  Erie  J. 

The  rules  of  a  Society  directed  that 
three  trustees  should  be  appointed, 
of  whom  one  should  be  treasurer,  in 
whose  names  the  funds  of  the  Society 
should  be  invested :  and  that  the  trea- 
surer should  invest  the  unappropri- 
ated stock  exceeding  50^.  as  the  board 
of  management  should  direct,  pur- 
suant to  stat.  13  &  14  Viet,  c  115. 
Three  trustees  were  elected;  but  a 
fourth  person  was  elected  treasurer. 
Held  that  the  three  trustees  could  not 
sue  a  former  treasurer  for  the  balance 
in  his  hands,  under  these  rules :  and 
that  they  had  no  title  to  do  so  under 
stat.  10  G.  4.  c  56.  or  sUt.  13  &  14 
Vict,  c,  115.,  which  were  prior  to  the 
rules  taking  effect.  Dewhirst  v.  CZarA- 
son,  194. 

n.  Barrister's  certificate. 

Effect  in  giving  validity  to  rules,  194. 
Ante,  I. 

in.  Right  to  sue. 

When  trustees  have  no  right  to  sue, 
194.    A3ite,l, 

IV.  Arbitration. 

1.  What  condiiet  of  member  estops 
him  from  disputing  validity  of  ap- 
pointment. 

The  rules  of  a  benefit  society, 
established,  enrolled  and  certified 
under  stats.  10  O,  4.  e.  56.,  4  ft  5 
W.  4.  c  40.  aad  9  &  10  VieL  e.  27., 
provided  that,  if  any  misunderstaiidinff 
should  happen  between  the  Society  and 
any  of  its  memberts  the  matter  should 
be  submitted  to  the  decision  of  arbi- 
trators according  to  stat.  10  G,  4. 


FRIENDLY  SOCIETY. 

c.  56.,  nine  of  whom  sliottld  be  elected 
in  the  first  quarterly  meeting  after 
the  passing  of  the  said  laws :  ami  that, 
when  any  dispute  should  arise,  the 
names  of  the  arbitrators  should  be 
shuffled  in  a  box  or  glass,  and  the  first 
fiye  names  taken  up  by  the  complain- 
ing party  should  be  arbitrators  for  the 
question  at  issue,  and  their  decision 
snould  be  final.  The  Society,  at  their 
first  quarterly  meeting,  appointed  a 
general  committee  for  the  purpose  of 
electing  arbitrators ;  and  nine  arbitra- 
tors were  shortly  afterwards  elected. 
Afterwards,  in  consequence  of  some  of 
them  having  lefl  the  neighbourhood, 
and  of  others  having  revised  to  act 
if  called  on,  the  general  committee 
elected  nine  new  arbitrators  in  the 
place  of  the  first  set.  After  the  first 
election,  but  before  the  second,  D.,  a 
member  of  the  Society,  was  expelled 
for  an  infringement  of  one  of  the  rules, 
as  directed  by  the  rule  itself.  He 
applied,  after  the  second  election  of 
arbitrators,  to  haye  the  question  of 
his  expulsion  referred  to  arbitration. 
The  Society  appointed  a  day  for  that 
purpose ;  and  D.  and  six  of  the  arbitra- 
tors last  attended,  p.  refused  to  draw 
five  names  out  of  the  nine,  according 
to  the  rule ;  and  he  eventually,  witS 
the  consent  of  the  Society,  signed  an 
agreement,  submitting  the  dispute  to 
five  out  of  the  six  arbitrators  then 
present  (he  having  been  preyiously 
allowed,  on  his  own  request,  to  reiect 
any  one  of  the  six  he  chose)  ;  tneir 
decision  to  be  final.  The  five  arbitra- 
tors made  then-  award,  adjudging  him 
to  be  properly  expelled.  D.  applied 
for  a  rehearing,  which  was  granted ; 
but,  upon  the  meeting  for  a  rehearing, 
D.  refused  to  select  his  arbitrators 
according  to  the  rule;  and  he  sub- 
sequently made  a  complaint  before 
justices,  under  stat.  4  &  5  W.  4.  c.  40. 
M.  7.,  8. ;  and  the  justices  made  an 
order  requiring  the  Society  to  rein- 
state him,  or  to  pay  him  SoU. 

Hold,  that  the  justices  had  no  juris- 
diction to  make  such  order,  there 
faayine  been  no  neglect  or  refusal  by 
Uie  aroitrators  to  make  an  award,  and 
it  not  being  open  to  2).  to  contend 
that  the  application  for  settlement  by 
arbitration  oad  not  been  complied  with 
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in  forty  days,  he  being  estopped  by  the 
written  agreement,  from  disputing  the 
validity  of  the  appointment  of  the 
arbitrators.    Begina  y.  Evana^  363. 

2.  What  not  a  neglect  or  refusal  by 
arbitrators,  363.    Ante^  1 . 

3.  Appointment  of  arbitrators,  363. 
AntCy  1. 

y.  Jurisdiction  of  justices. 

What  informality  in  arbitration  does 
not  give  jurisdiction  to  reinstate, 
363.     AntCy  IV.  1. 

GAOL. 
I.  Expences  of  county  gaol,  763.  County  ^ 

n.  Rateability,  346.    Poor,  IV.  2. 


GRANT. 
Derogation  from. 

By  committing  nuisance  on  property 
not  comprised  in  the  grant,  128. 
Drainage. 

GUARANTY. 
Of  rate  of  dividend,  94.    Poor,  V.  1 . 

HABEAS  CORPUS. 

Ad  subjiciendum. 

What  the  prisoner  may  shew  by  affi- 
davit. 

That  there  was  no  evidence  giving  the 
justices  jurisdiction,  607.  Convic- 
tion, 

HEALTH. 

See  Board  of  Health, 

HEIR. 

When  he  takes  as  special  occupant,  918. 
Devue,  IV. 
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I.  Rfltes  for  maintenance  of  highways. 

1.  District  rates  under  Public  Health 
Act. 

Where  the  Public  Health  Act,  1848, 
(\\  &  V2  Vict,  c.  63.)  ifl  applied  tx)  a 
district  comprising  several  parishes, 
the  expences  of  repairing  and  main- 
taining the  highways,  within  the  dis- 
trict, are  to  be  met  by  a  district  rate 
to  be  levied  by  the  Local  Board  of 
Health  under  that  act,  and  not  by 
hi<;hway  rates,  though  The  Local 
Board  of  Health  is,  b^  sect.  117,  to 
act  as  surveyors  of  highways  within 
the  district.  Elmer  v.  Norwich  Board 
ofHeaUh,  517. 

2.  Powers  of  Local  Board,  989.  Post 
IX.  1. 

II.  Surveyor. 

1.  Liability  of  successors,  390.  PotL 
IV.  1. 

2.  Local  Board  of  Health,  517.  Ante^ 
I.  1.    989.     Pm^,IX.  1. 

III.  Indictment. 

1 .  For  non -repair  :  removal  by  cer- 
tiorari, 547.     Certiorari^  IIL 

2.  For  obstruction  :  amendment  of 
misdescription,    784.      Amendment. 

n. 

8.  Whether  it  is  a  misdescription  to 
describe  the  whole  as  a  footway 
where  part  is  a  carriage  way,  734. 
Amendment^  IT. 

4.  Iramateral  obstruction,  942.  New 
Trial,  L  1. 

5.  New  trial  afler  acquittal.  Begina 
V.  Crickladcj  947  n. 

IV.  Costs  of  prosecution    ordered  by 
justices. 

1.  Out  of  what  rate  to  be  paid. 

Sect.  95  of  the  General  Highway 
Act,  5  &  6  FT.  4.  c.  50.  (which  enacts 
that,  in  the  case  of  an  indictment  for 


non*  repair  of  a  highway  preferred  at 
the  Assizes  or  Quarter  Sessions  hj 
order  of  justices  as  there  directed, 
the  costs  oi  the  prosecution  shall  be 
ordered,  by  the  Judge  who  tri^  or 
the  justices  of  such  Quarter  Sessions, 
to  be  paid  out  of  the  rate  made  and 
levied  in  pursuance  of  the  Act  in  the 
parish  in  which  such  highway  shall  be 
situate)  extends,  not  only  to  rates 
made  or  levied  at  the  time  of  the 
order,  but  to  the  highway  rate  in 
general;  and,  if  there  be  not  suffi- 
cient funds  in  the  hands  of  the  sur- 
veyors at  that  time,  they  must  make  a 
rate  for  the  purpose. 

The  order  binds,  not  only  the  sur- 
veyors in  office  at  the  time,  but  their 
successors,  until  the  costs  be  paid. 

Such  costs  are  not,  witnin  the 
meaning  of  sect.  103,  penalties,  or  for- 
feitures, inflicted  or  authorized  by  the 
Act  to  be  imposed  for  any  offence 
against  the  same,  nor  balances  due 
from  a  surveyor,  nor  costs  and  char;^ 
allowed  and  ordered  by  the  authority 
of  the  Act  the  manner  of  levying,  re- 
covering  and  applying  of  which  is  not 
thereby  otherwise  particularly  direct- 
ed. And  therefore  they  cannot  be 
levied  by  distress,  under  the  proceed- 
ings directed  by  diat  section.  But  a 
mandamus  will  issue  to  compel  the 
taking  of  the  proper  steps.  Regina 
V.  Eifton,  390. 

2.  After  removal  by  certiorari  by  pro- 
secutor. 

Justices  having,  under  stat.  5  &  6 
TT.  4.  c.  50.  e.  95.,  ordered  a  bill  to  be 
preferred  at  the  assizes  against  the 
inhabitants  of  a  parish,  for  non-repair 
of  a  highway,  the  prosecutor  removed 
the  case  by  certiorari  into  this  Court ; 
and  it  was  tried  on  the  Nisi  prios  side 
at  the  assizes ;  and  a  verdict  was  given 
for  the  Crown. 

Held  that  the  prosecutor  was  en- 
titled to  costs,  though  the  proviso  in 
the  section  speaks  only  of  removal  by 
a  defendant. 

And  that  a  Jud|ye*s  order,  directing 
the  costs  to  be  paid  out  of  **  the  rate 
made  and  levied"  in  the  parish  ac- 
cording to  the  statute,  was  not  fbr  that 
reason  bad. 

The  order  did  not  name  the  amount 
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of  costs.  Held,  on  motion  to  set  tbe 
order  aside,  that  it  was  nevertheless 
good. 

A  side  bar  rule  was  obtained  for  the 
coroner  and  attorney  of  this  Court  to 
tax  the  amount.  Held  proper,  by 
Lord  Campbell  C.  J.  and  Erie  J., 
dissentiente  Crompton  J.  Regina  v. 
EardisUmdy  960. 

3.  Validity  of  order  of  judge  at  Nisi 
Prius,  960.    Ante,  1. 

4.  Successors  bound,  390.    Ante^  1. 

5.  Mode  of  enforcing,  390.    Ante,  1. 

6.  Ju<^e*s  order   good  though    not 
naming  the  amount,  960.    Ante^  2. 

7.  Side  bar  rule  to  tax  the  amount, 
960.    Ante,  2. 

8.  Taxation  includes  costs  subsequent 
to  assizes,  960,  964.     Ante,  2. 

9.  By  whom  to  be  asf;ertained  and 
when,  960,  966.    Ante,  2. 


V.  Liability  to  repair. 

P 
Jectiug  only  part  of 


Notwithstanding  provision  f<»r  repair 
by  local  act  anectiug  only  pj 
the  parish,  989.     Post,  IX.  I. 


VL  Diversion. 

1.  Certificate  must  shew  jurisdiction, 
477.     Certificate,  I.  1. 

2.  Extent  ot  appellate  jurisdiction, 
477.     CerHficate,  L  1. 

YIL  Penalties,  costs,  &c.,  recoverable 
by  distress. 

What  costs  are  not,  390.  Ante,  IV.  1. 
Vm.  Turnpike:  appropriation  of  funds. 

1.  Effect  of  Stat.  4  &  5  Vict.  c.  59.  on 
order  of  appropriation  in  special 
act. 

A  turnpike  Act,  7  O,  4.  c.  xvii., 
appropriated  the  turnpike  funds  in 
the  first  place  to  the  repairs  of  the 
road,  and  afterwards  to  the  payment 


of  interest  on  the  moneys  borrowed 
on  the  security  of  the  road.  The 
trustees,  afler  the  passing  of  stat. 
4  &  5  Vict.  c.  59.,  applied  the  funds 
in  paying  arrears  of  interest  on  the 
borrowed  money,  accrued  due  in  pre- 
vious years :  in  consequence,  the  funds 
were  insufficient  to  repair  the  road. 
Justices,  at  a  special  session  for  the 
highways,  made  an  order,  under  stat. 
4  &  5  Vict.  c.  59.,  on  a  parish  to  con- 
tribute to  the  repair  of  tne  part  of  the 
turnpiko  road  within  that  parish.  On 
appeal,  the  Sessions  (][uashed  the  order, 
suDJect  to  a  case,  m  which  it  was 
found  thut,  if  the  payment  of  arrears 
of  interest  was  a  le^  appropriation 
of  the  funds,  the  order  of  the  justices 
was  riffht,  but  otherwise  not. 

Hela :  that  the  order  of  appropri- 
ation in  the  local  Act  was  not  altered 
by  stat.  4  &  5  Vict.  c.  59. ;  and,  con- 
sequently, that  the  payment  by  the 
trustees  was  improper..  That  the 
justices  had  discretionary  power  to 
make  such  an  order,  if  expedient, 
notwithstanding  that  the  insumciency 
was  occasioned  by  the  misappropri- 
ation of  the  funds;  but  that  the 
Quarter  Sessions  exercised  a  sound 
discretion  in  reviewmg  their  decision, 
and  quashing  the  order  under  the  cir- 
cumstances. Regina  v.  Smith  Shields 
Turnpike  Roads,  Trustees,  599. 

2.  Effect  of  misappropriation,  599. 
Ante,  1. 

3.  P.ivment  of  interest  under  stnt. 
13  &  14  Vict.  c.  79.  *.  4.,  599. 
Ante,l. 

IX.  Turnpike:   contributions  from  pa- 
rish. 

1 .  From  district  under  Public  Health 
Act. 

By  a  local  and  personal  public  Act 
(I  &2  O.  4.  c.  lix.),  W.,  a  hamlet  in 
the  parish  of  B.,  was  constituted  a 
town,  but  was  still  to  continue  part  of 
the  parish  of  B.,  and,  as  such  part, 
was  to  be  charged  with  all  rates, 
tidies  and  other  payments  as  before 
the  Act.  Commissioners  were  ap- 
pointed for  the  government  of  the 
town ;  and  it  was  enacted  that,  as 
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soon  as  any  street,  way,  &c.,  within 
the  town,  previously  repairable  by 
the  suTYeyor  of  B^  should  be  repaired 
by  the  Commissioners,  the  surveyor 
of  J9.,  so  long  as  it  was  kept'  repaired 
by  the  Commissioners,  should  par  the 
Commissioners  a  part  of  the  hignway 
rate  of  ^.,  proportionate  to  the  part 
situate  in  W* 

By  another  local  and  personal  pub- 
lic Act  (7  O.  4.  c.  X.),  trustees  were 
appointed  for  protecting  from  the 
overflowing  of  tne  sea,  and  otherwise 
improving  and  Maintaining,  an  ancient 
road  running  through  W,,  which, 
before  the  first  mentioned  Act,  was 
repairable  by  the  surveyor  of  B, ; 
whether  ever  repaired  by  the  Com- 
missioners, did  not  appear.  The  trus- 
tees had  the  power  to  take  tolls  upon 
the  road,  and  other  powers  ordinarily 

S'ven  to  turnpike  road  trustees ;  and 
e  road  was  called  in  the  Act  a  turn- 
pike road.  The  trustees  were  also, 
by  their* works,  to  protect  from  the 
sea  certain  lands  in  B.,  and  were  to 
receive  from  the  owners  a  fixed  sum 
to  be  levied  upon  them  by  rate.  The 
Act  saved  the  power  of  the  Commis- 
sioners, except  that  they  were  freed 
from  the  expence  of  maintaining  so 
much  of  the  road  as  lay  within  W. 

Held:  (1)  That  the  trust  was  a 
turnpike  trust  within  the  meaning  of 
Stat.  4  &  5  Vict  c.  59.,  authorizing 
the  application  of  a  portion  of  high- 
way rates  to  turnpike  roads. 

(2)  That  the  inhabitants  of  TF.  were 
not,  by  the  Act  last  mentioned,  ex- 
emptea  from  the  liability  to  apply  the 
highway  rate  to  the  turnpike  road. 

W,  was  constituted  a  district  within 
The  Public  Health  Act,  1848  (11  & 
12  Vict,  c.  63.),  and  a  local  board  wiw 
appointed.  The  turnpike  trust  fnnds 
being  insufficient  for  the  repair  of  the 
road,  justices,  under  stat.  4  &  5  Vict, 
c,  59.  s,  1.,  made  an  order  on  the 
survejror  of  B.  to  pay  to  the  trustees 
a  portion  of  the  highwapr  rate  of  ^.  to 
be  laid  out  in  the  repair  of  a  part  of 
the  road  situate  In  W. 

Held  :  (3)  That,  as  by  sect.  117  of 
The  Public  Health  Act,  1848,  The 
Local  Board  were  exclusively  the  sur- 
veyors of  the  highways  of  IT,,  the 
order  was  bad,  and  that  The  Local 


Board  might  be  ordered  to  contribute 
to  the  expence  of  the  turnpike  road 
within  IF.,  by  a  highway  rate  to  be 
levied  by  them  on  TT.,  altnough,  under 
sects.  86,  87,  they  could  not  apply  the 
district  rates  to  that  purpose,  and 
although,  under  sect.  68  (interpreted 
by  sect.  2),  the  turnpike  road  was  not 
vested  in  them  or  under  their  manage- 
ment. And  that  the  inhabitants  of  B. 
without  W.  were  not  liable  to  the 
application  of  their  highway  rate  to 
tne  repair  of  the  tump&e  road  within 
W.  Begifia  v.  WarOmig  Eoad  Trus- 
tees^ 989. 

2.  Discretionary  power  of  justices  not- 
withstanding misappropriation  of 
funds,  599.     Ante,  VlU,  1. 

3.  Discretion  of  sessions  on  appeal, 
599.    Ante,yUl,l, 

4.  What  is  a  turnpike  trust  within 
Stat.  4  &  5  Vict,  c,  59.,  989.  Ante  1. 

X.  Turnpike :  debt,  interest. 

1.  Current  yearns  interest  how  pro- 
vided for,  599.    Ante,  VHI.  1. 

2.  Arrears  of  interest  how  regarded, 
599.    Ante,ym.l. 


HOLDER. 
Bon&  fide,  683.    Bills,  TV. 

HUSBAND. 
Irremoveability  of,  596.    Poor,  XI. 

IDENTIFICATION. 
Production  of  deed  for,  430.   Deed,  1. 1. 

ILLEGALITY. 

Illegal  consideration. 

Price  of  land  conveyed  for  illegal 
object,  642.     Covenant. 

IMPOSSIBILITY. 
When  it  excuses. 
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Acceptance  of  office  when  full  of  an 
usurper,  249.    ElectUm^  I.  1. 


INDEBITATUS  COUNTS. 

Variation  from  forms,    650.      Account 
Stated,!. 


INDEMNITY. 

I.  Parol  contract  to  return  deposits  on 
failure  of  scheme,  307.  Ctrntract,  I.  1. 

II.  Effect  of  indemnification  clause  in 
subscribers*  agreement,  307.  Contract, 
1.1. 


INDICTMENT. 

I.  Amendment  of,  734.   Amendment,  XI. 

II.  Removal  by  certiorari,  547.     Cer- 
tiorari, m. 

m.  In  particular  instances. 

For    obstructing  a  navigation,  942. 
New  Trial,  I.  1. 

IV.  See  also  Criminal  Law, 

INDORSEMENT. 
I.  On  ca.  sa.,  929.    Arrett,  I.  1. 

U.  Of  bill  of  lading,  B22.  BiUof  Lading, 
I.  1. 

INDUCEMENT. 

Deed    of    submission,    inducement    to 
action  on  award,  83.    Accord,  I. 

INNKEEPER. 

Duty  to  take  care  of  guest*s  baggage, 
144.    Bailment,  I. 

INSOLVENT  DEBTOR. 
See  Debtor,  II. 


INSPECTION. 

I.  Of  register  of  shareholders  by  cre- 
ditor of  company,  784.  Company, 
V.  1. 

n.  Under  Patent  Law  Amendment  Act, 
969.    Patent,  ll.%. 

INSPECTOR. 

Of  weights  and  measures,  640.  Cer- 
tiorari, II. 

INSTALMENT. 
Breachby  nonpayment  of,  83.  Accord,!, 

INSTITUTION. 
Literary  or  scientific. 
Rateability.    Poor,  III. 

INSURANCE. 
FnsT :  Marine  Insurance. 

I.  l^e  policy. 

Notice  of  abandonment  after  expira- 
tion of  the  term,  180.    Po9t,  11. 

II.  Total  loss:  permanency. 

What  right  of  possession  after  capture 
and  recapture  does  not  make  the 
loss  cease  to  be  total. 

A  ship  was  insured  on  a  time  policy, 
for  a  year  ending  2l8t  April  1852. 
In  December  1851,  being  on  her  home- 
ward voyage  from  Valparaiso  to  Liver- 
pool,  she  was  captured  by  pirates  in 
the  StraiU  of  Magellan :  in  January 
1852  she  was  recaptured  by  an  English 
war  steamer ;  and  a  prize  master  took 
the  command,  and  brought  her  to 
Valparaiso,  Intelligence  of  all  these 
facts  reached  the  owners,  at  one  time, 
about  the  end  of  April  1852 ;  and 
they,  on  30th  April  1852,  gave  notice 
of  abandonment  to  the  underwriters, 
statine  that  intelli^nce  had  arrived 
**  of  the  condemnation  at  Valparaiso*^ 
^     of  the  vessel  ^*a8  a  prize  to    Her 
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Maje8ty*8  steamer.**  The  underwriters 
refused,  to  accept. 

The  vessel  was  sent  home  bj  the 
recaptors  from  Valparaiso,  under  the 
command  of  a  prize  master,  with 
instructions  to  proceed  to  Liverpool, 
and  obtain  an  adjudication  in  the 
Court  of  Admiralty.  She  met  with 
bad  weather,  and  put  into  Fayal  on 
19th  August  1852,  where  she  was  sold 
bjr  the  prize  master,  being  then  in  a 
state  not  justifying  the  sale. 

In  December  1852,  the  owners  com- 
menced an  action  against  the  under- 
writers, claiming  for  a  total  loss. 
Held:  that  thej  were  entitled  to 
recover  as  for  a  total  loss,  there  having 
1  een  a  total  loss  by  the  piratical 
seizure,  in  the  first  instance,  and  the 
owners  not  having  aflerwards,  up  to 
the  time  of  the  commencement  of  the 
action,  had  either  actual  possession  or 
themeansofobUuningit:  and  it  being 
immaterial  whether  there  was  or  was 
not  a  right  of  detainer  against  the 
owners. 

That  the  notice  of  abandonment 
was  early  enough,  being  given  in 
reasonable  time  after  the  receipt  of 
the  intelligence  of  the  loss. 

That  the  inaccurate  statement  of 
the  vessel  having  been  condemned  as  a 
prize  at  Valparaiso  did  not  vitiate  the 
notice.     Dean  v.  Hornby,  180. 

III.  Loss  by  pirates. 

Recapture  and  sale  for  repairs,  effect 
as  to  loss  being. total,  180.  Ante, 
II. 

IV.  Recapture. 

When  the  loss  does  not  cease  to  be 
total,  180.    Ante,  II. 

y.  Notice  of  abandonment. 

When  given  in  reasonable  time,  180. 
Ante,  n. 

2.  Inaccurate  statement  in,  as  to  con- 
demnation, 180.    Ante,  II. 

SscoMDLT  :  On  lives. 

YI.  Recitals  in  policy. 

1.  Whether,  and  as  against  whom,  an 
estoppel. 


The  M.  insurance  Company  exe- 
cuted a  deed  poll  which  was  a  life 
policy  for  one  year  on  the  life  of  O, 
It  was  in  Uie  ordinary  printed  form  of 
such  policies,  and  oonunenced  with  a 
recital  that  the  assured  had  on  21  st 
November  last  caused  to  be  delivered 
into  the  office  of  the  M.  a  declaration 
in  writing,  signed  by  them,  touching 
the  age,  past  and  present  health  and 
other  circumstances  relating  to  O; 
which  the  assured  had  agreed  should 
be  the  basis  of  the  contract.  And 
there  was  the  usual  proviso  that  if  any 
thing  in  the  declaration  was  untrue 
the  policy  should  be  void.  In  an  ac* 
tion  on  this  policy  the  M.  pleaded  that 
the  declaration  was  untrue. 

On  the  trial,  it  appeared  that  the 
policy  was  one  of  reassurance  by  the 
B,  Company,  who  had  several  years 
before  insured  0.*s  life  for  a  larger 
sum.  On  the  negotiation  for  the  re- 
assurance all  the  papers  relating  to 
the  original  insurance  were  shewn  to 
the  M.  The  M.  sent  to  the  B.  one  of 
their  printed  forms  for  a  proposal  for 
insurance,  adapted  to  the  case  of  an 
original  insurance,  having  many  print- 
ed questions  relating  to  the  health  of 
the  party,  with  blanlu  for  the  answers, 
and,  below,  a  printed  declaration  by 
the  person  whose  life  was  to  be  insured 
that  the  above  statement  was  tme, 
and  an  agreement  on  the  part  of  the 
persons  who  were  to  be  assured  that 
the  declaration  should  be  the  basis  of 
the  contract,  and  that  if  any  thing 
therein  contained  was  untrue  the  po- 
licy should  be  void;  with  blanks  at 
the  bottom  of  the  declaration  for  the 
signatures  of  the  person  whose  life  was 
to  be  insured,  and  of  those  in  whose 
favour  the  insurance  was  to  be  made. 
The  Af.  had  bracketted  together,  in 
ink,  the  questions  relating  to  the 
health  of  O.,  and  written  **for  these 
particulars  see  B.  papers  attached.** 
The  manager  of  the  B.  siened  under 
this  his  name,  and  returned  the  paper, 
with  the  blanks  for  the  signature  of 
the  declaration  not  filled  up.  TheB. 
papers  were  those  relating  to  the  ori- 
ginal insurance,  and  contained  a  de- 
claration by  O.  as  to  his  then  state  of 
health.  It  was  now  admitted  that 
this  declaration  was  then  true,  but 
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that  the  state  of  0.*8  health  had,  with- 
out the  knowledge  of  either  the  M,  or 
the  B.y  changed,  and  the  declaration, 
referred  to  the  state  of  health  at  the 
time  the  paper  was  sent  to  the  M^ 
would  no  longer  be  true.  Afler  this 
paper  had  been  sent  in,  the  policy  was 
executed,  and  sent  to  the  B.,  who  re- 
ceived and  kept  it  without  observa- 
tion on  the  form  of  the  recital.  Some 
evidence  was,  without  objection,  given 
of  a  custom  in  reassurances  to  confine 
the  declaration  to  the  stat«  of  health 
at  the  time  of  the  original  insurance. 

The  learned  Judse  lefl  it  to  the 
jury  to  consider  all  the  circumstances, 
and  say  whether  it  was  intended  by 
both  parties  that  the  paper  should  bie 
understood  as  a  declaration  as  to  0.*s 
present  health.  The  jury  found  for 
the  plaintiff*.  On  a  motion  for  a  new 
trial  the  Court  were  equally  divided. 

Erie  J.  held  that  the  terms  of  the 
policy  shewed  that  the  contract  was 
on  the  basis  of  there  being  a  declara- 
tion as  to  the  then  state  of  O.'s  health, 
and  that  the  assured  seekinff  to  en- 
force it  could  not  aver  that  there  was 
no  such  declaration :  further,  that,  by 
acting  on  the  policy  containing  a  re- 
cital that  there  was  such  a  declaration, 
the  assured  had  concluded  themselves 
from  denying  that  there  was  such  a 
declaration :  further,  that  the  evidence 
of  usage  was  inadmissible:  and  for 
these  reasons  that  there  should  be  a 
new  trial. 

Wightman  J.  thought  that  the  as- 
sured, by  acting  on  the  policy  con- 
taining tne  recitel,  had  not  concluded 
themselves  from  denying  that  there 
was  such  a  declaration ;  but  thnt  they 
had  made  such  weighty  evidence 
against  themselves  that  it  was  misdi- 
rection not  to  urge  this  very  strongly 
to  the  jury.  And  for  this  reason  he 
held  that  there  should  be  a  new  trial. 

Coleridge  J.  thought  that  the  name 
attached  to  the  paper  in  question 
might  or  might  not  be  a  signature  to 
the  whole  paper,  and  that  it  was  a 
question  for  the  jury  whether  it  was 
so  or  not :  that  this  question  was  pro- 
perly left  to  the  jury,  and  that,  if  it 
was  for  the  Court  to  construe  the  de- 
claration, he  should  construe  it  in  the 
same  way  as  the  jury ;  and  that,  the 


evidence  of  custom  having  been  ad- 
mitted without  obiection,  it  was  not 
material  to  consider  whether  it  was 
admissible  or  not :  and  that  the  recital, 
beinff  only  by  the  defendants,  did  not 
condude  the  assured.  He  therefore 
held  that  the  verdict  should  stand. 

Lord  Camj^U  C.  J.  thought  that, 
the  writing  being  imperfect  and  am- 
biguous, so  that  there  was  some  ques- 
tion for  the  Jury  on  it,  it  became  a 
question  for  them  to  construe  the 
whole ;  that,  if  the  intention  had  been 
to  represent  that  there  was  such  a 
statement,  there  would  have  been  an 
estoppel,  but,  if  there  was  no  such 
intention,  the  defendants*  recital  did 
not  estop  the  other  side:  that  the 
evidence  of  custom  was  not  irrele- 
vant :  and,  supposing  it  to  be  a  ques- 
tion for  the  Court,  that  the  conclusion 
to  which  the  jury  had  come  was  right. 
He  therefore  held  that  the  verdict 
should  stand. 

The  rule  dropped.  Foetery.  Mentor 
Life  Assurance  Company,  48. 

2.  As  to  health,  in  a  policy  of  reassur- 
ance, 48.    Ante^  1. 

VII.  The  signed  declaration. 

Place  of  signature,  48\    Ante,  YL  1 . 

Vm.  Warranty. 
As  to  health,  48     iinto,  VI.  1. 

IX.  Evidence. 

Custom  in  policies  of  the  particular 
class,  48.    Ante,  VI.  1. 

Thuldlt  :  Against  fire. 

X.  Implied  warranties  by  the  assured. 

That  he  will  not  alter  the  premises  so 
as  to  increase  the  liability. 

By  a  policy  executed  in  London,  on 
7  th  Ajml  1851,  premises  in  CaU/omia 
were  insured  against  fire  for  a  year 
from  1st  February  1861.  The  pre- 
mises were  described  in  the  policy  as 
^  a  brick  building  used  as  a  dwelling 
house  and  store  ^described  in  the 
paper  attached  to  this  policy)."  The 
paper  attached  gave  a  minute  descrip- 
tion of  a  two  storied  house,  with  what 
purported  to  be  a  certificate  that  the 
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description  was  accurate,  signed  on 
30th  October,  1850.  The  description 
was,  in  fact,  accurate  up  to  Marehy 
1851 ;  in  which  month  the  assured 
altered  the  house  by  adding  a  third 
story.  This  was  unknown  in  London 
when  the  policj  was  signed*  In  May, 
1851,  the  house,  thus  alt^^,  was 
destroyed  by  fire.  In  an  action  on 
the  policy,  on  a  case  stating  the  aboye 
facts: 

Held,  that  the  description  in  the 
policy  amounted  to  a  warranty  that 
the  assured  would  not,  during  the 
term  insured,  voluntarily  do  anything 
to  make  the  condition  of  the  premises 
yary  from  that  description,  so  as  to 
increase  the  liability  of  the  assurer : 
that  this  warranty  was  broken ;  and, 
consequently,  that  the  plaintiffs  could 
not  recoyer.    Sillem  y.  Tkomton,  868. 

XI.  Alterations. 

By  adding  to  the  premises  insured, 
868.    Ante^X. 

INTENTION. 

As  to  the  effect  of  a  signature,  48,  72. 
Insurance,  VI.  1, 

INTEREST. 

I.  In  a  contract.* 

What    is:   disqualification    by,  530. 
Contract,  \1. 

II.  On  money. 

1.  What  written  claim  sufficient,  307. 
Contract,  I.  1. 

2.  Made  payable  by  coupons,  1,  37. 
Bank,  n.  1. 

INTERMENT. 
See  Burial. 

INTERPRETATION. 
See  ComtmcHon, 


INVENTION. 

Noyelty  how  disproved,  256. 
I.  1. 


Patent, 


IRREGULARITY. 

Waiyer  by  conduct,  363.     Friendly  So- 
ciety, IV.  1. 


JUDGE. 
L  At  nisi  prius  or  assises. 

1.  Order  for  costs,  when  not  bad  for 
not  ascertaining  amount,  960.  High' 
way,  IV.  2. 

2.  Distinction  between  judge  of  oyer 
and  terminer  and  judge  at  nisi 
prius,  960,  966.    Highway,  IV.  2. 

3.  When  functus  officio,  960,  969. 
Highioay,  IV.  2. 

4.  What  expression  of  opinion  a  mis- 
direction, 48.    Inenrcmce,  VL  1. 

n.  At  Chambers :  his  orders. 

Time  of  applying  to  set  aside,  198. 
County  Court,  II. 

III.  Foreign. 

Commission  to  as  an  indiyidual,  114. 
Witnesi,  L  1. 

JUDGMENT. 

I.  As  a  charge  on  land. 

1.  Effect  of  regutration,  before  exe- 
cution. 

Ejectment  for  lands  in  Middleeex. 
On  a  case  stated  it  appeared  that  A^ 
being  possessed  of  a  term  for  nine^ 
nine  years  in  the  lands,  conyeyed  it 
by  way  of  mortgage  to  the  plaintiff 
on  19th  June,  1852.  The  mortgage 
was  registered  in  Middteeex  on  28th 
Jitne.  Defendant,  on  5ih  Jwte  1852, 
obtained  a  judgment  in  the  Queen*s 
Bench  against  A.  On  the  same  day 
the  judgment  was  registered  in  the 
Common  Pleas :  it  neyer  was  registered 
in  Middlesex.  On  8th  September, 
1852,  an  elegit,  issued ;  and  tne  lands 
were  deliyered  to  defendant. 

Held:  that  the  judgment  was  t 
charge  on  lands  in    general,   under 
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Stat.  1  &  2  Vict.  c.  110.  «.  13.,  from  the 
time  it  was  registered  in  the  Common 
Pleas,  but  that  bj  stat.  2  &  3  Vici. 
c.  11.  s.  5.,  it  had  no  other  effect 
against  a  bonA  fide  purchaser,  for 
value  and  without  notice,  than  a  dock- 
etted  judgment  before  stat.  1  &  2 
Vict.  c.  ]  10.  That  a  docketted  judg- 
ment would  not,  before  that  Act,  have 
bound  a  term  for  years  until  execu- 
tion ;  and  consequently  that  the  plain- 
tiff', being  a  bon&  fide  purchaser  of 
this  term  of  years  before  the  execu- 
tion, was  entitled  to  the  lands  as 
against  the  defendant,  the  judgment 
cre<Htor. 

Held  also  that,  these  lands  being  in 
Middlesex^  the  judgment,  though  re- 

fistered  in  the  Commou  Pleas,  did  not 
ind  the  lands  till  a  memorial  was 
registered  in  Middlesex  under  stat. 
7  Ann.  c.  20.  *.  18. 

For  both  reasons  plaintiff*  had  judg- 
ment.    Wesibrook  v.  Porter^  737. 

2.  Necessity  for  registration  of  me- 
morial in  register  county,  737. 
Ante^  1. 

II.  As  a  charge  on  stock. 

Against  a  previous  charge  of  which 
no  notice  has  been  given  to  the 
trustees. 

^.,  an  attorney,  employed  by  B.  to 
invest  money,  lent  it  to  C  on  an 
sffreement,  b^  which  C,  as  a  security, 
charged  his  mterpst  in  5000/.  consols, 
standing  in  the  names  of  trustees  in 
trust  for  C.  A.  neglected  to  give 
notice  to  the  trustees.  A  judgment 
creditor  of  C,  subsequently  to  this 
loan,  obtained  a  charging  order  under 
stat.  1  &  2  Vict.  c.  no.  <.  14.,  notice 
of  which  was  given  to  the  trustees. 
C.  obtained  the  benefit  of  the  in- 
solvent Act.  B.  brought  an  action 
itf  ainst  A.  for  negligence :  on  the  trial, 
the  Judffe  directed  the  jury,  in  esti- 
mating tne  damages,  to  consider  ^t, 
as  no  notice  had  been  given  to  C.*s 
trustees  of  the  chai^  in  favour  of  J9., 
the  subsequent  char^  created  by  the 
Judge's  order  had  priority  over  it. 
On  a  rule  for  a  new  trial : 
Held  by  Lord  CampbeU  C.  J.,  WMt- 
mattj.y  and  CromptonJ.^,  that  the  direc- 


tion was  correct, and  that  the  judgment 
creditor  had  the  same  rights  as  a  sub- 
sequent incumbrancer  without  notice, 
and  was,  therefore,  to  be  preferred  in 
equity  to  A. 

Erie  J.  dissentiente,  and  holding 
that  the  jud^ent  creditor  had  only 
those  remedies  which  affected  what, 
at  the  time  of  the  charging  order,  re- 
mained the  property  of  the  judgment 
debtor.     WatU  v.  Porter,  743. 

III.  Judgment  roll. 

Practice  on  error  in  Parliament,  731. 
Error,  I. 

IV.  Foreign. 

Recovered  by  assiffnee  of  the  debt 
sued  for,  236.    Sebt. 

JUDGMENT  AS  IN  CASE  OF  A 
NONSUIT. 

Proceedings  substituted  under  Common 
Law  Procedure  Act,  987.  Proce- 
dure,  I. 

JURISDICTION. 

I.  Shewing  jurisdiction  on  the  face  of 
proceedmgs.     ' 

On  certificate  for  diversion  of  high- 
way, 477.     Certifioaie,  L  1. 

n.  Habeas  corpus  for  want  of. 

Jurisdiction    may  be  negatived   by 
affidavit,  607.     Conviction,  I. 

HI.  In  particular  instances. 

1.  Appellate  jurisdiction  of  sessions, 
477.     Certificate,  L  1. 

2.  Of  compensation  jury,  443.    Com^ 
peneation,  I. 

JURY. 

I.  Effect  of  their  finding  either  way* 
549.     Carrier. 

II.  Question  for. 

1.  As  to  the  effect  of  signature,  48. 
Insurance,  YL  1. 

2.  Title  not  a  question  for  compen- 
sation jury,  443.   Cotnpensation^  I. 
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JUSTICE  OF  THE  PEACE. 

L  JuriBdiction  in  particular  cases. 

To  reinstate  member  of  FrienJIy  So- 
cietj,  363.    Friendly  Society y  IV.  1. 

II.  Proceedings  in  particular  cases. 

L  Certificate  for  diversion  of  high- 
way, 477.     Certificate,  L  1. 

2.  Direction  of  visiting  justices,  763. 
County^  I. 

HI.  Visiting  justices. 

Their  direction  to  treasurer  to  paj 
ezpences,  763.     Cotauty,  I. 

IV.  Order  in  lieu  of  a  mandamus. 

What  facts  to  be  shewn  on  applying 
for -the  rule. 

The  ratepayers  of  a  district  of  a 
parish  adopted  so  much  of  the  provi- 
sions of  Stat.  3  &  4  TT.  4.  c.  90.  as 
relate  to  lighting,  ordered  a  certain 
sum  to  be  raised  for  the  succeeding 
year,  and  elected  inspectors;  and  a 
treasurer  was  appointed.  The  in- 
spectors, in  the  course  of  the  year, 
called  upon  the  overseers  of  the  parish 
to  collect  and  levy,  and  pay  to  the 
treasurer,  a  part  of  this  sum.  The 
overseers  not  having  obeyed,  a  sum- 
mons was  taken  out,  recitins  an  in- 
formation that  they  had  neglected  to 
pay  to  the  treasurer  the  amount  of  the 
order  made  on  them  by  the  inspectors 
in  pursuance  of  the  statute,  and  re- 
quiring them  to  appear  to  answer  the 
information,  and  be  dealt  with  accord- 
ing to  law.  They  appeared,  and  made 
their  defence  against  the  complaint, 
which  was  supported  on  behalf  of  the 
inspectors;  when  the  justices  refused 
to  issue  a  warrant  of  distress  on  the 
overseers  in  pursuance  of  sect.  38, 
though  they  were  requested,  on  the 
part  of  the  inspectors  so  to  do. 

A  rule  was  obtained,  under  stat. 
11  &  12  Vict  c.  44.  8,  5.,  calling  on 
the  justices  and  overseers  to  shew 
cause  why  the  justices  should  not 
isHtie  such  warrant.  The  ufhduvit  on 
which  the  rule  w»w  grunted  shewed 


the  above  facts,  but  did  not  shew 
whether  any  or  what  evidence  was 
stven  before  the  justices  at  the  hear- 
ing, or  what  the  defence  was. 

The  overseers  having  made  no 
affidavit  in  answer,  but  opposing  the 
rule  on  the  ground  that  it  did  not 
appear  that  any  facts  had  been  laid 
before  the  justices  making  it  incum- 
bent on  them  to  issue  their  warrant, 
this  Court  made  the  rule  absolute, 
with  costs  to  be  paid  by  the  overseers. 
Regina  v.  Deverellt  372. 

V.  Action  against. 

Notice  must  shew  which  section  the 
complaint  is  under,  724.  AdioM, 
IIL  1. 

KNOWLEDGE. 

When  essential  in  action  for  injury 
from  unseaworthiness,  402.  Action, 
LI. 

LADING. 
Bill  of  Lading,  Bill  of  Lading. 

LAND. 

lU^ality  of  disposal  by  lottery,  642. 
Covenant, 

LANDLORD  AND  TENANT 

L  Rights  of  tenant. 

Protection  against  ill  constructed 
sewers  on  adjacent  property  of  the 
landlord,  128.    Drainage, 

IL  Sale  of  farm  produce. 

Prohibition  of  use  by  purchaser  other- 
wise than  seller  could  have  used  it. 

Sect.  11  of  the  Act  "To  regulate 
the  sale  of  farming  stock  taken  in 
execution,"  56  G,  3.  c.  50.,  enacts  that 
no  assignee  of  any  bankrupt  or  insol- 
vent debtors*  estate,  or  under  any  bill 
of  sale,  nor  any  purchaser  (»f  the  goods, 
chattels,  stock  or  crop  of  any  person 
employed  in  husbandry,  on  lands  let 
to  farm,  shall  use  or  dispose  of  any 
produce  of  such  laud  in  any  other 
uumner,  and  lor  any  other  pur|XKe, 
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MALICE. 
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than  such  bankrupt,  insolvent,  or 
other  person  so  employed  in  hus- 
bandrj,  ought  to  have  used  or  dis- 
posed of  the  same  if  there  had  been 
no  bankruptcy,  assignment  or  sale 
made. 

Held:  that  this  prohibition  as  to 
purchasers  is  not  confined  to  pur- 
chasers under  an  execution.  WUmot 
y.  Rote^  563. 

II(.  See  also  Lease. 

LANDS  CLAUSES   CONSOLIDA- 
TION ACT. 

Compensation.     Compensation. 

LEASE. 
I.  Grenerallj. 

1.  Rent  reserved,  how  far  evidence  of 
annual  value,  491.    PooTj  V.  2. 

2.  When  bound  by  judgment :    re- 
gistration, 737.    Judgment^  1.  1. 

n.  Title  to  leaseholds. 

Conclusiveness    of     probate,      399. 
County  Courts  L  1. 

LIFE. 

I.  Estate. 

1.  Snecial  occupancy,  918.     Devise, 

2.  Devise  of.    Devise,  III.  IV. 

II.  Life  insurance.    Insurance^  YL  IX. 

LIGHTING  AND  WATCHING. 

Adoption  of  the  stat.  3  &  4  TT.  4.  c.  90. 

L  What  churchwardens  are  to  give  the 
notice  of  meeting,  688.  Churchwar- 
densy  II. 

n.  Consequence  of  acting  on  an  adoption 
at  meeting  improperly  convened,  688. 
Churehwarden^  IL 

m.  Regularity  of  proceedings,  372. 
JuMtice  of  the  Peocff,  IV. 

LIMITATION. 
L  Of  actions:  stat.  9  O.  4.  c.  14.  s.  1. 


Delivery  of  negotiable  security  on 
account. 

Where  a  bill  of  exchange  has  once 
been  so  delivered  in  payment  on 
account  of  a  debt  as  to  raise  an  impli- 
cation of  a  promise  to  pay  the  balance, 
the  Statute  of  Limitations  is  answered, 
as  from  the  time  of  such  delivery, 
whatever  afterwards  becomes  of  tne 
bill:  the  promise  implied  from  such 
delivery  not  being,  within  the  mean- 
ins  of  stat.  9  O.  4.  c.  14.  s.  1.,  '*an 
acknowledgment  or  promise  by  words 
onty^  and  the  wora  *' payment**  in 
the  proviso  in  that  section  being  used 
in  the  popular  sense,  so  as  to  include 
a  giving  and  taking  of  a  negotiable 
instrument  on  account  of  a  debt,  as 
well  as  a  giving  and  takinff  of  it  in 
satisfaction  of  the  debt  Tumey  v. 
DodvoeU,  136. 

n.  Of  estates.     Beviu. 

LOAN. 

Distinguished  from  apurchase  of  the 
security,  1.    Bank^  U.  1. 

LODGINGS. 

Responsibility  for  care  of  lodger's  bag- 
gage, 144.    Bailment^  I. 

LONDON. 

Companies  of  the  city. 

Mercers^  Company:  charter,  election 
of  wardens,  377.   Corporation^  I.  1. 

LOSS. 
Total,  180.    Insurance,  IL 

LOTTERY. 
For  disposal  of  land,  642.    Covenant. 

MAJORITY. 

Where    votes   are  thrown  away,  249. 
Election,  L  1. 

MALICE. 

I.  Necessity  of  alleging  in  notice   of 
action,  724.    Action,  III.  1. 
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MANDAMUS. 


MEASURE. 


n.  Malickms  urett,  929.    Arreit^  I.  1 . 

MANDAMUS. 
L  When  the  proper  remedj. 

1.  To  enforce  payment  of  costs  of 
highway  prosecution,  390.  Htgh- 
v>ay,  rv.  1. 

2.  To  permit  creditor  to  inspect  regis- 
ter <M  shareholders,  784.  Company. 
V.I. 

H.  When  it  lies  or  does  not  lie. 

1.  What  not  a  refusal  to  act,  477. 
Certificate,  1. 1. 

8.  Not  to  proceed  to  an  election  on  the 
ground  that  good  votes  have  been 
rejected,  which  would  not  have 
altered  the  result,  718.  Chnrch- 
warden,  I. 

III.  Writ. 

Misnomer:  amendment.  Regina  v. 
Derbytkire,  ffc^  Railway,  788. 

IV .  Order  in  lieu  of  a  mandamus,  Jtutice 
of  the  Peace,  IV. 

MARINE. 
Irremoveability  of,  596.    Poor,  XI. 

MARINE  INSURANCE. 
See  Innarance,  I. — ^V. 

MASTER  AND  SERVANT. 

I.  Responsibility  of  master  for  acts  of 

servant. 

N^ligence  of  servant  of  boarding- 
house  keeper,  144.    Bailment,  I. 

II.  Contract  for  wages. 

Promise  to  pay  increased  wages,  when 
void  for  want  of  consideration,  559. 
Contract,  TV.  1. 

III.  Obligation  of  contract. 

When  not  affected  by  desertion  of 
feUowservaBt,559.  Cm^rae^IV.  1. 

IV.  Summary  conviction. 


1.  Conviction  and  warrant  of  oom- 
mittal  in  different  inBtraments,  G07. 
Convtetion,  I. 

2.  Negativing  jurisdiction  by  affida- 
vit, 607.     Conviction,  L 

V.  Relation  of  seaman  and  shipowner. 
Shipping,  VI. 

MAXIMS. 

1.  Utile  oer  inutile  non  vitiatnr,  1. 
Banh,  U.  1. 

2.  Ut  res  magis  valeat  qaam  pereat,  1 . 
Banh,  11.  1. 

3.  Semper  prsesumitur  omnia  rit^  esse 
acta,  114.     Witneee,  I.  1. 

4.  Against  derogation  from  a  party's  own 
grant,  128.    Ihvinage. 

5.  Nemo  tenetur  ad  impossibtle,  249. 
JSleeOoH,  I.  1. 

6.  In  contractibus  tacit^  veniunt  ea 
qu89  sunt  moris  et  consaetudinis, 
703.     Custom,  I. 

7.  Semper  prsesumitur  pro  negante, 
722.     Costs,  III. 

8.  Nemo  debet  bis  vexari  pro  unA  et 
efidem  causa,  942.    New  Trial,  I.  1. 

MAYOR. 
See  Municipal  Corporation. 

MEASURE. 

I.  Penalty  on  selling  by  unauthorized 
measures.  Local  measure  designat- 
ing a  given  weight. 

Stat  5  &6  W.  4.  c.  63.  s.  6.  abol- 
ishes all  local  or  customary  measures, 
and  imposes  a  penalty  on  every  j^erson 
who  shall  sell  bv  any  denomination  or 
measure  other  than  one  of  the  imperiai 
measures,  or  some  multiple  or  aliquot 
part  thereof. 

Held  that  this  applies  only  to  sale 
by  measure  of  capacity,  and  not  to 
sale  by  weight  estimated  in  poondt. 

Ana  that,  therefore,  it  does  not  ex- 
tend to  sale  by  any  local  term  desiff- 
natinff  a  given  number  of  pounds 
weignt.^  As  to  sale  of  wheat  by  Welsh 
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hobbett,  it  appearing  by  evidence  that 
this  designated  168lbs.  weight,  and 
that  a  sale  by  hobbett  entitled  the 

Sirchaser  to  so  many  poands  of  wheat. 
ughes  v.  Humphreys^  9(^4. 

II.  Appointment     of    inspector.     See 
Weightg  and  Measures. 

MEDICINE. 
Supply  on  board  ship,  402.    Actum^  1. 1 . 

MEETING. 

Consequences  of  its  being  im] 
conyened,  688.     Church 


MEMORANDUM. 


Page  546. 


Off 


MEMORIAL. 


r Judgment  in  register  county,  737. 
Judgment^  I.  1. 

MERCHANT. 
Commission  Merchant,  283.    Agents  I. 

MERGER. 
Ofparol  contract  in  deed,  307.  Coniract, 

MIDDLESEX. 
Registration  in,  737.    Judgment^  I.  1. 

MISDIRECTION. 

Remedy. 

In  criminal  pro0eeati<»s,  942.    New 
2Vidi,Ll. 

MISJOINDER. 
Amendment  at  what  stage,  396.  Amemi' 

MISNOMER. 

Amendment  of,  in  writ  of  Mandamus. 
Regina  y.  Derhj/ihire^  &c.  RaUway^ 
788. 


MISTAKE. 
Of  fact. 
In  notice  of  abandonment,  180.    In' 


MORTGAGE. 

I.  When  it  preraiis  against  prior  judg- 
ment, 737, 1.  1.    Judgment. 

n.  Of  equitable  interest  in  stock.  Ne- 
cessity of  notice  to  trustees,  743. 
Judgment^  II. 


MUNICIPAL  CORPORATION. 
I.  Election  of  councillors. 

1.  Ineligibility  of  an  alderman,  249. 
Election,  I.  1. 

2.  Throwing  away  votes  on  ineligible 
candidate,  249.     Ekctwm^  1. 1. 

3.  Notice  of  election  to  person  elect- 
ed, how  shewn  in  special  Terdict, 
249.    Election,  L  1. 


4.  Acceptance  in  five  days  excused  by 
office  Deira;  full  of  an  usurper,  249. 
Election,  1.  1. 


5.  New  election  when  not  necessary 
on  an  ouster  by  quo  warranto,  249. 
Election,  I.  1. 

II.  Mayor. 

Effect  of  disqualification  as  alderman, 
5S0.     Contract,  II. 

UI.  Alderman. 

1.  Ineligibility  as  councillor,  249. 
Election,  1. 1. 

2.  Disqualifying  interest  in  contract, 
530.     Contract,  U. 

IV.  Disqualifying  interest  in  contracts. 

1.  Sale  of  materials  to  a  contractor, 
when  not,  530.    Contract,  II. 

2.  What  not,  as  being  a  securky  for 
money  only,  530.     Contract,  11. 

3.  Effect  of  contract  with  the  oorpo- 
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NAVIGATION. 


NEW  TRIAL. 


ration  in  its  capacitj  of  local  Board 
of  Health,  530.    CcmJtract,  11. 

4.  Effect  of  contract  as  alderman  on 
qualification  as  major,  530.  Con- 
tract,  II. 

v.  Its  capacity  as  local  Board  of  Health. 

Alderman  interested  in  contracts, 
530.    ConiractjJI. 

VL  Officers:  surety  bonds. 

Effect  of  statutory  change  in  tenure 
of  office,  653.    Surety. 

Vn.  Treasurer. 

Change  in  tenure  of  office,  653.  Surety. 

Vm.  Penalties. 

For  acting  as  Mayor  whilst  interested 
in  contract,  530.    Contract^  II. 

NAVIGATION. 

I.  Indictment  for  obstruction. 

1.  Whether  it  is  in  substance  a  pro- 
ceedii^  to  try  a  ciyil  right,  942. 
2Veic7  Trialj  I.  1. 

2.  Effect  of  the  obstruction  being  very 
insignificant,  942.    2Vetc7  Tri3j  1. 1. 

3.  Misdirection  and  its  remedies,  942. 
New  Trial,!.  I. 

II.  See  also  Shipping. 

NEGLIGENCE. 

Of  servant  of  boarding-house  keeper, 
144.    Bailment,  L 

NEIGHBOUR. 

Ridits  of,  in  respect  of  nuisance,  128. 
l)rainage, 

NEWS  ROOM. 
Rateability,  416.    Poor,  111.  1. 

NEW  TRIAL. 

I.  In  criminal  cases. 

1.  After  a  verdict  of  acquittal,  under 
what  circumstances. 


Where  a  prosecution,  though  crimi- 
nal in  form,  is  in  substance  merely  a 
proceeding  for  trying  a  civil  right,  the 
Court,  after  an  acquittal,  will  grant  a 
new  trial  for  misdirection  or  a  verdict 
contrary  to  the  evidence,  and  will  not 
restrain  itself  to  correcting  the  mis- 
carriage by  merely  suspending  the 
judgment 

Quare,  whether  an  indictment  for 
obs^cting  a  navigation  by  erecting  a 
wall  be  within  this  rule. 

Per  Lord  Campbell  C^T.,  and  semble 
per  Crompton  J.,  it  is  not. 

Per  Cmeridge  J.,  eemble  that  it  is ; 
but  that  in  cases  within  the  rule,  the 
misdirection  or  finding  against  evi- 
dence must,  to  justify  granting  a  new 
trial,  be  more  palpable  than  is  requi- 
site in  proceedmgs  which  are  civil  in 
form. 

The  judge,  on  the  trial  of  such  an 
indictment,  asked  the  jury  whether 
they  thouffbt  the  erection  would  prove 
"  a  material  nuisance,**  in  which  case 
they  were  to  find  a  verdict  of  Guiltv ; 
but  told  them  that,  if  they  thought  the 
"nuisance**  was  so  slight,  rare  and 
uncertain  that  the  defendant  ought 
not  to  be  made  criminally  liable  for  it, 
the^  should  acquit  him :  and  ihe  jury 
saying  that  they  considered  the  erec- 
tion, '*  although  a  nuisance,  was  not 
sufiicienUy  so  to  render  the  defendant 
criminally  liable,**  he  directed  an 
acquittal.  On  motion  for  a  new  trial 
for  misdirection : 

Held  by  Coleridge  and  Crompton 
Js.,  and  eemble  per  Lord  Campbell 
C.  J.,  that  the  chai^  was  to  be  under- 
stood  as  meaning,  not  that  a  party  may 
legally  commit  a  small  nuisance,  but 
that  an  obstruction  might  be  so  insig- 
nificant as  not  to  constitute  a  nuisance; 
and  that  the  jury  must  be  understood 
as  finding  that  the  obstruction  in  ques- 
tion was  so  insignificant.  And  that, 
therefore,  there  was  not  a  misdirection 
warranting  a  new  trial.  R^gina  v. 
Russell,  942. 

2.  Ailer  acquittal  on  indictment  for 
nonrepair  of  a  highway.  R^gina  v. 
Cricfdade,  947,  n. 

n.  In  civil  cases. 

When  Court  equally  divided  on  rule, 
722.     Costs/Ol. 
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III.  Costs. 

Allowanoe  for  party  witness,  remain- 
ing in  this  country,  902.  Coit9,  II.  1 . 


NISI  PRIUS. 

fJudge*8  order  for  costs  of  highway  pro- 
secution, 960.    Higkwaift  IV.  2. 

NOMINEE. 
Substitution  of,  307.     Cantraeii  1. 1. 

NOTE. 

Promissory.    BiUs   of  Exchange   cmd 
Promissory  Notes, 

NOTICE. 

I.  Knowledge  by. 

1.  Purchaser  for  yalue  without  notice, 
737.    Judgment,  I.  1. 

2.  How  shown  in  a  special  verdict, 
249.    Eieciion,  I.  1. 

II.  In  particular  instances. 

1.  Of  action.    Action,  IJI, 

2.  Of  business  to  be  brought  forward 
at  sessions,  763.     County,  I. 

3.  Defendant's  twenty  days*  notice  to 
proceed  to  trial,  987.    Procedure,  I. 

4.  Limiting  carrier*s  responsibility, 
549.     Carrier, 

III.  To  trustees. 

Of  charge  on  stock,  743.  Judgment,!!, 
TV,  Mistakes  in. 

1.  Mistaken  statement  of  condemna- 
tion in  notice  of  abandonment,  180. 
Insurance,  II. 

2.  Consequences  of  its  being  given  by 
wrong  officers,  688.  Churchwarden, 
II. 

NOVELTY. 

Of  invention,  256.    Patent,  I.  1. 


VOL.   III. 
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NUISANCE. 
I.  By  obstruction. 

Effect  of  the  obstruction  being  very 
insignificant,  942.    New  Tnai,  1. 1 . 

n.  Indictment  for. 

1.  When  it  u  in  substance  a  proceed- 
ing, to  try  a  civil  right,  942.  New 
Trial,!.  I, 

2.  Misdirection  and  its  remedies,  942. 
New  Trial,  !.  1. 

IIL  Private:  adjacent  tenements. 

1.  Ill-constructed  sewer  on  adjacent 
land  of  same  landlord,  128.  Drainage. 

2.  Continuing  an  ilKconstructed  sewer 
after  lease  of  adjacent  tenement, 
128.     Drainage, 

OBSTRUCTION. 

When  too  insignificant  to  be  a  nuisance, 
942.    New  Trial,!.  I. 

OCCUPANT. 
Special  occupant,  918.    Devise,  IV. 

OCCUPATION. 

I.  Beneficial,  336,  346.    Poor,  IV.  1,  2. 

n.  For  purposes  of  science  exclusively, 
793.    Poor,  HI.  2. 

OFFICE. 

I.  Tenure. 

How  far  surety  bonds  are  affected  by 
change  in  tenure,  653.    Surety. 

II.  Election.    Election. 

m.  Acceptance,  249.    Election,  I.  1. 

OFFICER. 

I.  In  particular  instances. 
Treasurer  of  borough,  653.     Surety. 

II.  Sureties  for  officers,  G53.     Surety. 

£.   &   B. 
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ORDER. 


PATENT. 


ORDER. 
I.  Of  judge  at  chambers.    Jydge^  H. 
n.  Of  justices. 

1.  Shewing  jurisdiction  in  face,  477. 
CerHfioatey  L  1. 

2.  Effect  of  finding  fact  incorrectly, 
687.    Poor,  Xin.l. 

3.  Direction  by  visiting  justices,  763. 
County^  I. 

ni.  For  payment  of  costs. 

When  not  bad  for  not  ascertaining 
amount,  960.    Highway^  lY.  2. 

IV.  Charging  order,  743.  Judgment^  n. 

V.  In  lieu  of  a  mandamus,  372.    Juitice 

of  the  Peace,  IV. 

OUSTER. 
Effect  of,  249.    Election,  I.  1. 

PARENT  AKD  CHILD. 
RemoYcability,  596.    Poor,  XI. 

PARISH. 

Evidence  of  a  district  being  a  reputed 
parish,  or  one  parish  with  twochurches, 
906.    Poor,  LI. 

PARLIAMENT. 

Error  in  :  practice  as  to  judgment  roll, 
731.    Error,  L 

PARLIAMENTARY  CONTRACT. 
Page  307.    Contract,  1. 1. 

PAROL. 

Discharj^  after  breach  of  award  under 
submission  by  deed,  83.    Accord,  I. 

PARTNER. 

I.  Liability  on  promissory  notes  of  the 
firm,l.    Bank,lLl. 


11.  See  Bank.    Company, 

PASTURE. 
Common  of,  859.     Coroner, 

PATENT. 

I.  Novelty  of  the  invention. 

1.  How  disproved :  previous  user. 

To  a  declaration  for  infnngement  of 
a  patent,  the  defendant  pleaded  that 
the  invention  was  not  new,  but  had 
been  publicklv  and  generally  prac- 
tised and  used  in  England  before  the 
date  of  the  patent 

It  was  proved  that,  before  the  date 
of  the  patent,  five  different  persons 
had  used  the  process  independently, 
three  of  them  without  concealment, 
and  all  five  had  publickly  and  genenUy 
sold,  for  their  own  profit,  the  article 
thereby  produced.  It  did  not  appear 
that  there  had  been  any  other  publi- 
cation of  the  invention.  Hela  that, 
upon  this  evidence,  the  plea  was 
proved. 

Semble,  per  Erie  J.,  that  the  plea 
would  have  been  proved  by  evidence 
that,  before  the  date  of  the  patent, 
any  one  person  had,  for  his  own  profit, 
producea  the  artide  by  the  process, 
and  sold  it  publickly  and  generally, 
though  he  had  used  the  process  se- 
cretly, and  concealed  its  nature. 
Heath  v.  Smith,  256. 

2.  Effect  of  concealment  in  the  pre- 
vious user,  256.    Ante,  1. 

II.  Account. 

1.  Retrospective,  at  what  stage  of  the 
procee<ungs. 

Pending  an  action  for  inirinffement 
of  a  patent  for  an  invention,  plaintiff 
obtained,  under  The  Patent  Law 
Amendment  Act,  1852,  a  rule  Nisi 
that  defendant  should  render  on  oath 
an  account  of  Uie  sale  of  the  articles 
(alleged  to  be  pirated)  sold  before  the 
action,  and  of  the  profit  made  there- 
from: and  keep  an  account  of  the 
articles  to  be  sold  and  of  the  profits 
therefrom :  and  that  pkuntiff  might 
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inspect  the  defendant's  books.  The 
rule  was  drawn  up  on  an  affidavit 
that  plaintiff  had  the  patent,  and  that 
defendant  had  infringed  it,  afier  notice. 
Cause  being  shewn. 

Held :  that  no  retrospectiye  account 
of  profits  made  by  sales  before  the 
action  ought  to  be  ordered  before  final 
judgment  And  that  the  inspection 
mentioned  in  sect.  42  of  The  jPatent 
Law  Amendment  Act,  1852,  was  an 
inspection  of  the  articles,  and  not  of 
the  books.  And  so  much  of  the  rule 
was  discharged. 

But,  held  ^at  the  Court  had  juris- 
diction to  order  an  account  to  be  kept 
in  future,  though  no  iniunction  was 
asked  for,  it  appearinff  that  there  was 
a  primft  facie  case  of  infringement: 
and  the  Court  ordered  that  the  rule 
should  be  absolute  for  such  an  account, 
on  condition  that  plaintiff  elected  not 
to  daim  damages  at  the  trial,  and 
undertook,  if  he  failed  in  the  action, 
to  pay  defendant  the  expence  of  keep- 
ing ue  account  so  ordered.  Vidi  y. 
Smith,  969. 

2.  Not^  of  profits  before  action,  afler 
yerdict  for  damages. 

In  an  action  for  the  infringement  of 
a  patent,  plaintiff  obtained  a  yerdict 
for  409.  djunages.  Afterwards  he  ob- 
tiuned  a  rule,  absolute  in  the  first  in- 
stance, orderinff  defendant  to  render 
an  account  of  ul  articles  which  he  had 
before  and  since  the  commencement  of 
the  action  made  or  sold  in  breach  of 
plaintiff  *s  patent^  and  pay  to  plaintiff 
the  moneys  received  for  such  articles. 
A  rule  Nisi  was  obtained,  on  part  of 
the  defendant,  to  discharge  this  rule. 
By  the  affidavits  it  appeared  that  de- 
fendant had  made  profits  by  the  sale 
of  the  pirated  articles  since  the  com- 
mencement of  the  action ;  but  that  he 
had  discontinued  the  manufacture 
since  the  verdict  and  before  the  plain- 
tiff's rule  was  obtained.  And  it  ap- 
peared that,  shortij  afler  the  action 
commenced,  plaintiff's  attorney  had 
told  the  other  side  that  plaintiff  would 
take  only  nominal  damages,  and  would, 
if  necessary,  file  a  bill  in  eauity  to  ob- 
tain an  account  of  the  profits. 

Held:  that  the  action  was  still 
pending,  so  as  to  give  this  Court  juris- 
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diction  under  The  Patent  Law  Amend- 
ment Act,  1852,  sect.  42. 

Held  also  that,  there  having  been  a 
verdict  with  damages,  and  there  beine 
no  continuing  piracy  such  as  would 
give  ground  for  an  injunction,  no  ac- 
count of  the  profits  before  action  could 
be  ordered :  out,  held  that  the  defend- 
ant might  be  considered  a  trustee  for 
the  plaintiff  of  those  profits  which  he 
had  made,  pending  tne  action,  afler 
notice  that  plaintiff  required  them ; 
and  that  an  account  of  those  profits 
might  be  ordered. 

Rule  moulded  accordingly.  Hoi' 
land  y.  Fox,  977. 

3.  Prospective,  pendente  lite,  on  what 
terms,  969.    Anie,  1. 

4.  Of  profits  pendente  lite,  977.  Ante, 
2. 

in.  Inspection  under  Patent  Law,  of 
articles,  not  of  books,  969.  Ante,  II.  1 . 

IV.  Notice. 

That  plaintiff  will  require  account  of 
profits,  977.    Ante,  11,2, 

PAYMENT. 

I.  Generally. 

1.  The  popular  meaning  distinguished 
from  payment  in  satisfaction,  136. 
Lmdiation. 

2.  Part  payment  by  bill,  136.  Limi- 
tation, 

3.  Effect  of  part  payment  as  an  ac- 
knowle^ment,  136.    Limitation, 

4.  Conditional,  136.    Limitation. 

5.  Post  diem,  83.    Accord,  I, 

II.  By  third  person. 

Effect  of  payment  without  authority, 
637.    Poor,  Win. 

PENALTY. 

I.  Specific,  effect  of,  402.    AOion,  I.  1. 

II.  What  costs  are  not,  390.    Highway, 

IV.  1. 

PEBFORMANCE. 
Post  diem,  83.    Accord,  I. 


lOCO 


PIRACY. 


PIRACY. 


Account  of  profits,  969,  977.    Patent^ 


PIRATES. 
Loss  bj,  180.    Insurance,  TL, 

PLEA. 
In  particular  instances. 

1.  Discharge  bj  parol  agreement  of 
award  under  submission  bj  deed, 
83.    Accordy  I. 

2.  Assignment  of  the  debt  sued  for  in 
a  foreign  country  and  recovery  of 
judgment  there  by  the  assignee, 
236.    Debt. 

3.  To  action  on  covenant,  that  it  was 
given  to  secure  illegal  purchase 
money,  642.     Covenant, 

PLEADING. 

I.  Inducement. 

Submission  deed,  in  action  on  award, 
83.    Accord,  I. 

II.  Forms  in  Common  Law  Procedure 
Act. 

Omission  in  count  of  the  averment 
that  the  money  was  payable,  650. 
Account  Staled,  I. 


POLICY. 


See  Inaunxnce, 
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I.  Parishes    and    districts   maintaining 
their  own  poor. 

1.  Evidence  of  two  ecclesiastical  dis- 
tricts forming  one  reputed  parish. 

Appeal  against  a  poor  rate  for  the 
parish  of  M.  on  the  ground  that  the 
alleged  parish  of  M,  in  truth  con« 
sist^  of  two  distinct  parishes,  M.  St. 
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Mary  and  M.  St.  Peter,  each  of  which 
ought  to  be  rated  separately.  A  case 
was  stated  with  power  to  the  Court  to 
draw  inferences  of  fact.  By  this  it 
appeared  that  from  very  early  times 
there  were  de  facto  two  rectones,  one 
of  M,  St  Mary  and  the  other  of  M. 
St.  Peter,  distinct  parishes  for  ccde- 
siastic^  purposes;  but  that,  as  far 
back  as  evidence  went,  whidiwas  not 
beyond  the  b^nningof  the  eighteenth 
century,  there  had  always  been  one 
poor  rate,  one  set  of  overseers,  and 
one  constable  for  the  whole  of  M.  as 
one  parish  for  civil  purposes,  and  the 
highways  in  M.  had  been  jointly 
maintained  by  the  whole  of  ilf. 

In  the  taxation  of  Pope  Nicholas, 
the  churches  of  M.  St.  Peter  and  M. 
St.  Mary  are  valued  sepanitely.  In 
the  Nonantm  Inquintiones,\t  is  men- 
tioned as  one  parish,  in  which  are  two 
churches  taxed  conjointly.  Other 
early  records  were  set  out  which  were 
ambiguous. 

Hdd:  that  the  proof  of  modem 
usase  shewed  that  M.  was  a  reputed 
parish  at  the  time  of  the  passing  of 
stot.  43  Eliz.  c.  2. ;  and,  that  bemg 
so,  even  if  it  was  really  not  then  a 
parish,  the  rate  could  not  now  be  dis- 
turbed. 

Semble:  that  the  evidence  tended 
to  shew  that  M.  had  been  from  time 
immemorial  one  parishi  with  two 
churches.  SharpUy  v.  MaUethorpe, 
Overseers,  906. 

2.  Evidence    of  immemorial    parish 
with  two  churches,  906.    Ante,  1. 

3.  Effect  in  evidence  of  modem  usage, 
906.    Ante,  1. 

II.  Union  fund :  charges  upon. 

What  irremoveable  paupers  not  so 
chargeable,  341.    Posty'XIl. 

Hi.  Rateable  property:  exemption  of 
societies  for  science,  literature  or  art. 

I.  News  room  not  such  a  purpose. 

The  RuaseU  Institution  vrta  founded, 
according  to  the  prospectus,  for  the 
formation  of  a  liorarv  of  works  in 
ancient  and  modern  literature,  the 
establishment  of  a  reading  room  pro- 
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vided  with  foreign  and  English  jour- 
nals and  other  periodical  puolicationa, 
and  for  lectures  on  literary  and  scien- 
tific subjects.  The  funds  were  raised 
bj  shares  which  were  transferable  and 
made  the  shareholders  proprietors,  bj 
annual  subscriptions  from  the  pro- 
prietors, and  by  other  annual  sub- 
scriptions which  entitled  the  sub- 
scribers to  the  privileges  of  proprie- 
tors. The  library  consisted  of  aoout 
18,000  volumes:  reviews  and  other 
periodicals,  books  of  reference,  direc- 
tories, mining  and  railway  journals, 
railway  time-tables  and  newspapers, 
were  taken  in.  Tlie  privilege  of  using 
all  these  was  confined  to  the  proprie- 
tors and  subscribers.  Lectures  were 
delivered  ou  subjects  connected  with 
science,  literature  and  the  arts,  to 
which  the  public  were  admitted  on 
payment,  but  which  the  proprietors 
and  subscribers  might  attend  without 
payment.  The  Society  possessed 
Duildings  comprbing  a  liorary,  a 
theatre  or  lecture  room,  and  a  news 
room,  all  applied  to  the  purposes  of 
the  Institution,  some  money  in  the 
funds,  and  some  other  buildings  which 
were  let  off,  and  for  which  they 
received  rent.  All  the  income  was 
applied  to  defraying  the  expences  of 
the  Institution.  No  dividend,  ffifl, 
division  or  bonus,  in  money  or  other- 
wise, could,  by  the  rules  of  the 
Society,  be  made  unto  or  between 
any  of  the  members.  The  barrister, 
under  stat.  6  &  7  Vict,  c.  36.  «.  2., 
certified  that  the  Society  was  entitled 
to  the  benefit  of  that  Act. 

Held :  that  it  was  not  so  entitled, 
as  not  being,  within  the  meaning  of 
sect.  I,  a  "  society  instituted  for  pur- 
poses of  science,  literature,  or  the  fine 
arts  exclusively.**  RusseU  Institution 
V.  St.  Giles  in  the  Fields,  416. 

2.  What  are  voluntary  contributions. 

The  Linnean  Society  of  London  was 
incorporated  by  Royal  charter  for  the 
cultivation  of  the  science  of  natural 
history  in  all  its  branches,  and  more 
especially  of  the  natural  history  of 
Great  Britain  and  Ireland, 

It  was  supported  by  admission  fees 
and  contributions  of  its  own  fellows, 
who  entered  into  an  engagement  to 


make  the  payments,  and  wei^  liable 
to  ejection  for  non»payment.  The 
fellows  were  entitled  to  receive  copies 
of  the  published  transactions. 

Held,  that  the  Society  was  exempt 
from  rate,  in  respect  of  premises  occu- 
pied for  their  business,  under  stat. 
6  &  7  Vict.  c.  36.  «.  1.,  as  being  insti- 
tuted for  purposes  of  science  exclu- 
sively, and  supported  by  annual 
voluntary  contributions ;  Crotnpton  J. 
hesitating  as  to  the  question  wnether 
thejpayments  were  voluntary. 

Tno  Society  let  ofi*  some  rooms  of 
the  house  in  which  they  transacted 
their  business  to  B.y  the  occupier  of 
the  adjacent  house,  granting  him  also 
free  use  of  the  hall  and  staircase  and 
passages  of  their  house.  Held,  that 
this  Old  not  make  the  Society  rateable 
for  the  rooms  which  they  occupied  for 
the  purooses  of  the  institution. 

Tne  librarian  and  porter,  whose 
attendance  in  the  house  was  necessary 
for  the  purposes  of  the  institution, 
occupied  rooms  in  the  part  of  the 
house  retained  by  the  Society,  and,  in 
consideration  thereof,  received  less 
salary.  Held,  that  tlie  Society  were 
occupiers  of  these  rooms,  for  the  pur- 
poses of  the  institution,  and  that  no 
rate  coald  be  laid  in  respect  of  such 
rooms.  St.  Auncy  Churchwardens  ffv. 
V.  Linnean  Society,  793. 

3.  What  are  not  voluntary  contribu- 
tions, 416,  427,  807.  Ante,  1. 
Post,  4. 

4.  What  incidental  benefits  to  mem- 
bers cause  the  society  to  be  not 
purely  scientific. 

The  Zoological  Society  was  incor- 
porated by  charter  ^*  for  the  advance- 
ment of  Zoology  and  Animal  Fhysi  - 
ology,  and  the  introduction  of  new 
and  curious  subjects  of  the  animal 
kingdom.**  They  occupied  land  on 
which  were  buildings  appropriated  as 
receptacles  for  housing  ammals  and 
birds,  and  as  a  museum  for  stufied 
specimens.  Three  acres,  not  so  appro- 
priated, were  cultivated  as  a  flower 
garden.  Refreshment  rooms  on  the 
premises  were  occupied  for  the  pur- 
pose  of  supplying  refreshment  to 
visitors,    by   ill.,  who  paid    to    the 


1062 


POOR. 


Society  a  rent  for  this  priTilege.  The 
public  were  admitted  to  the  grounds, 
either  by  paying  money  upon  each 
admittancet  or  by  tickets  given  to 
them  b^  the  fellows.  Once  in  the 
week,  rar  three  months  in  the  year, 
the  Society  procared  the  attendance 
of  amosical  Dand. 

Held:  that  the  Society  was  not 
exempt  from  rate,  under  stat  6  &  7 
Vict,  c.  36.  #.  1.,  the  premises  not 
being  occupied  exclusively  for  the 
purposes  of  science. 

llie  Society  was  supported  in  part 
by  annual  contributions  from  the 
fellows  and  subscribers.  £ach  fellow 
was  entitled  to  personal  admission, 
with  a  specified  number  of  companions, 
on  every  day,  and  could  also  give 
admission  at  certain  times  by  written 
orders  and  tickets,  to  which  he  was 
entitled :  and  fellows  were  also  enti- 
tled to  purchase  tickets  giving  free 
admission  to  the  bearer.  Subsoribers 
also  were  entitled  to  purchase  annually 
an  ivory  ticket,  admittinff  a  named 
person  of  their  family,  with  a  com« 
panion. 

Sembk :  that  the  annual  contribu- 
tions by  the  fellows  were  not  volun- 
tary contributions  within  the  meanine 
of  sect.  1,  inasmuch  as  the  fellows  and 
subscribcan  obtained  a  ben«6t,  not 
purely  scientific,  in  consideration  of 
the  payments.  St.  Marviebane  Vestry 
V.  Zoologieal  Society  807. 

5.  Effect  of  subscriber's  richt  to  re- 
ceive copies  of  published  transac- 
tions, 793.    Ante^  2. 

6.  Necessary  occupation  by  officers, 
793.    Ante,  2. 

7.  Efiect  of  allowing  easement  to  a 
tenant,  793.    AtUe^  2. 

8.  Purposes  of  amusement  in  addition 
to  purposes  of  science,  807.  Ante,  4. 

lY.  Rateable   property:    public   pur- 
poses. 

1.  Building  used  for  County  Court 

The  treasurer  of  a  county  court 
was  lessee,  under  stat.  9  &  10  Vict. 
c.  95.  «.  48.,  of  a  building  used  for  the 
court  house,  and  for  other  purposes  of 
the  Act,  exclusively. 


Held:  that  neither  the  treasurer, 
nor  any  one  else,  had  such  an  occupa- 
tion of  the  building  as  to  be  liable  in 
respect  thereof  to  poor  rate,  under 
43  EUz.  €.  2.  Regina  v.  Mamdnetkr, 
\/vcT9Ccn^  S3o. 

2.  Prison,  not  rateable. 

Under  stat.  13  &  14  Viet,  c.  89.,  the 
directors  of  convict  prisons  hired  land 
and  buildings,  to  be  used  as  a  convict 
establishment  for  the  confinement  and 
employment  of  convicted  prisoners. 

Part  of  the  lands  were  occupied  as 
a  prison,  a  building  within  which 
prisoners  were  confined,  and  within 
which  were  also  a  house  and  nrden 
occupied  by  the  governor,  and  alao 
dwellings  occupiea  by  other  officers 
of  the  establishment ;  no  more  was 
occupied  by  the  governor  or  officers 
than  was  necessary  finr  the  proper  dia- 
charge  of  their  duties  and  the  adequate 
accommodation  of  their  families.  The 
directors  assigned  the  houses,  &c.  to 
them ;  and  thev  had  no  discretion  in 
this  respect.  Held :  that  no  one  was 
rateable  in  respect  of  the  prison  or  anv 
other  of  the  matters  above  mentioned. 

Within  the  precincts  of  the  prison 
was  a  coach  house  and  stabling,  occu- 
pied by  the  governor,  of  an  extent 
ffreater  than  was  necessa^  to  enable 
nim  to  perform  his  duties.  Held : 
that  Uie  covemor  was  rateable  in  re- 
spect of  Uiis  excess. 

Within  the  precincts  was  a  building 
occupied  as  a  canteen  for  the  sale  « 
beer  to  the  prison  officers.  No  profit 
was  derivea  therefrom  beyond  what 
was  sufficient  to  pay  the  wages  of  a 
man  who  suppliea  the  beer.  Held: 
that  the  occupier  was  rateable. 

Outside  the  precincts,  but  in  the 
same  parish,  were  buildings  occupied 
by  the  chaplain  of  the  prison,  bv  the 
medical  omcer,  and  persons  employed 
in  the  prison  :  none  occupied  more 
than  was  necessarv  for  the  (Usdiarge 
of  their  duties  and  the  ade<]uate  ac- 
commodation of  their  famibes.  The 
dwellings  were  assigned  to  them  by 
the  directors ;  and  they  had  no  dis- 
cretion as  to  their  place  of  residence. 
Held :  that  these  occupiers  were  rate- 
able.   Per  Lord  Campbeil  C.  J.  and 
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Wighiman  J.  ;  dissentiente  Cote- 
ru2?tf  J. 

Fart  of  the  premises  outside  the 
prison  were  occupied  hy  a  grocer,  who 
supplied  goods  to  die  residents  of  the 
conYict  establishment  and  others,  on 
his  own  account.  Held:  that  the 
occupier  was  rateable. 

Part  of  the  premises  consisted  of 
land  outside  of  the  prison,  within  the 
same  parish :  upon  this  the  couYicts 
were  employed;  and  the  proceeds 
were  disposed  of  exclusively  for  the 
benefit ot  the  establishment.  Held: 
that  the  occupation  of  such  land  im- 
posed a  liability  to  poor  rate.  Oam- 
trier  ▼.  Lyd/ordy  Overseers^  346. 

3.  Officer's  occupation  within  prison, 
when  rateable,  346.    Ante,  2. 

4.  Canteen  within  prison,  346. 
Ante,  2. 

5.  Officers*  dwellings  outside  the 
prison,  346.    Ante,  2, 

6.  Grocer*s  shop  outside  the  prison, 
346.    Ante,  2. 

7.  Land  for  employment  of  couTicts, 
346.    Ante,  2. 

V.  Rateable  value : 

1.  Payments  received  under  contracts 
to  make  up  a  certain  rate  of  divi- 
dend. 

By  agreement  between  the  E,  Bad' 
way  (Stmpany  and  the  N,  BaUway 
Conqnmy  (confirmed  by  Act  of  Par- 
liament), the  N,  Company  agreed  to 
complete  a  branch  or  their  railway 
communicating  with  the  E,  line,  and 
agreements  were  made  for  the  inter- 
cnange  of  traffic,  and  the£.  Company 
bound  themselves,  whenever  the  divi- 
dend of  the  2\r.  Company,  from  their 
earnings  on  their  whole  fine,  fell  below 
three  per  cent.,  to  make  good  the 
deficiency  to  an  extent  not  exceeding 
5000^ 

The  N.  Company  completed  and 
worked  the  branch.  The  expenses  of 
working  the  branch  exceeded  the 
gross  receipts  on  the  branch :  but,  the 
dividend  or  the  iV.  Company  from  their 
whole  line  falling  short  of  three  per 
cent.,  the  E.  Company  made  gooa  to 


them  the  deficiency  amounting  to 
37052.  On  appeal  against  a  rate  for 
the  relief  of^  the  poor  in  a  parish 
through  which  the  branch  fine  passed, 
a  case  was  stated  in  which  the  only 
question  was.  Whether  this  payment 
ou^ht  to  be  taken  into  account  in 
estimating  the  rateable  value  of  the 
branch. 

Held  by  Coleridge  J.  and  Erie  J. 
that  it  conld  not  be  so  taken  into 
account 

Lord  CanuobeU  C.  J.  dissentiente. 
Newmarket  KaUway  Company  v.  St, 
Andrew  the  Leu,  Cambriifge,  94. 

2.  Price  paid  for  purchase  of  a  rail- 
way in  the  shape  of  rent  or  annuity 
not  the  criterion. 

The  undertaking  of^  the  R.  railway 
Company  was,  under  an  Act  of  Par- 
liament, let  to  the  S.  E.  Company  at 
an  agreed  rent  for  1000  years ;  and 
the  S.  E,  Company  entered  and  occu- 
pied the  line  under  the  lease.  B^  a 
subsequent  Act»  the  two  Companies 
were  amalgamated ;  and,  in  lieu  of  the 
rent  formerly  paid  to  the  R  Company, 
the  shareholders  became  entitled  to 
annuities,  equivalent  in  amount  to  the 
rent,  chargeable  on  the  fimds  of  the 
amalgamated  Company,  of  which  the 
R,  line  now  became  a  oranch. 

Two  rates  were  made  by  the  over- 
seers of  the  parish  of  D.  on  the  S.  E. 
Company  as  occupiers  of  a  portion  of 
the  n.  line  which  passed  through  that 
parish.  One  was  made  during  the 
time  that  the  R,  line  was  the  property 
of  a  separate  company,  but  occupied 
by  the  S.  E.  Company  as  tenants 
under  the  lease.  The  otner  was  made 
afler  die  amalgamation.  Notice  of 
appeal  was  given  against  each ;  and  a 
case  was  stated  for  the  opinion  of  this 
Court.  The  first  question  for  the 
Court  was,  in  substance,  Whether  the 
rent,  during  the  period  when  the  fine 
was  on  lease,  ana  the  amount  of  the 
annuities  paid  for  the  line  after  the 
amalgamation,  were  the  proper  crite- 
rion of  the  rateable  value  of  the 
branch  line. 

Held,  by  the  whole  Court,  that  they 
were  not  ue  criterion  of  the  rateable 
value,  which  depended  upon  the  pre- 
sent  annual  value  of  tne  property 
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occupied,  and  might  be  more  or  less 
than  the  sum  wUch  the  parties  had 
agreed  to  give  for  it. 

The  case  stated  that  traffic  was 
brought  bj  the  R.  line  on  the  main 
line  of  the  S.  JS.  Company,  and  profit 
was  thus  obtained  by  the  S.  E.  Com- 
pany from  the  R.  line,  as  a  feeder  to 
the  main  line  of  the  Company :  and  it 
was  found,  as  a  fact,  that,  if  the  R. 
line  was  in  the  market,  it  would  be  an 
object  of  competition  between  the 
S.  £,  line  and  rival  companies,  and 
the  rent  would,  in  fact,  be  enhanced 
by  such  competition.  The  second  and 
third  questions  for  the  Court  were,  in 
substance.  Whether  these  matters 
should  be  taken  into  account  in  esti- 
mating the  rateable  value  of  the  part 
of  the  R.  line  within  the  parish  or  Z>., 
or  whether  the  rateable  value  should 
be  calculated  solely  on  the  profits  of 
the  line  itself.     On  this  : 

Held,  by  Lord  Campbell  C.  J., 
Coleridge  J.  and  Crompton  J.,  that 
both  these  matters  were  to  be  taken 
into  account,  inasmuch  as,  though 
lying  out  of  the  parish  of/).,  they  en* 
hanced  the  value  of  the  occupation  of 
the  portion  of  the  line  in  jD.,  and, 
though  there  might  be  much  difficulty 
in  calculating  the  result,  the  Sessions 
were  to  find  it  as  nearly  as  they  could. 

Erie  J.  dissenting,  and  holding  that 
the  enhanced  eammgs  on  the  parts 
of  the  line  of  the  S.  E,  Company  out 
of  the  parish  of  D,  were  to  be  rated 
in  the  parishes  where  these  parts  were 
situate,  and  not  in  the  parish  of  i>., 
and  that  the  only  Question  was,  what 
was  the  rent  which  would  now  be 
given  for  the  occupation  of  the  part 
of  the  line  in  D,  South  Eastern  Rail- 
way Company  v.  ^Dorhingy  Overseen^ 
491. 

3.  Parochiality  of  the  profits,  94,  491. 
Antey  1,  2. 

4.  Value  of  branch  line  as  a  feeder, 
491.    A7Ue,2. 

5.  Runt  that  could  be  obtained  for 
branch  as  between  competing  com- 
panies, 491.    Ante^  2. 

VI.  Poor  rate :  appeal 

1 .  Costs :  to  whom  to  be  made  pay- 
able, 172.    AppecdylV,!. 


2.  Costs:  enforcing  payment  in  Q.B., 
172.    AppealjlV.l, 

VII.  Grounds  of  removal. 

Admission  by  relief:  allegation  of 
mistake  rebutted  by  proof  of  sub- 
stantive settlement  not  stated  in 
the  grounds.  Regina  v.  BmcknaU, 
598. 

VIII.  Settlement:  payment  of  rates, 

Unauthorized  payment. 

No  settlement  is  gained  by  the 
occupation  of  a  tenement,  by  reason 
of  payment  of  rates  under  stat.  3  &  4 
Wi  8f  M.c,  11.  «.  6.,  if  the  payment 
be  made  by  a  party  not  authorized  by 
the  occupier  to  make  the  payment. 
Regina  v.  Benjeworthy  637. 

IX.  Settlement:  estate. 

Residence  of  party  beneficially  in- 
terested in  a  devise. 

3f.,  seized  in  fee  of  land,  devised 
it  to  A.  for  life,  and  bequeathed  all 
his  personalty  to  A,^  and  directed  that, 
afler  i4.*s  death,  the  land  should  be 
sold  within  six  months,  and  equally 
divided  between  devisor's  six  chiL 
dren  ;  if  any  of  the  children  should  be 
dead,  the  share  to  be  equally  divided 
between  the  children  of  such  child: 
and  executors  were  named;  but  no 
estate  or  power  of  sale  was  expressly 
given  to  tnem. 

The  devisor  survived  i4.,  and  left 
two  daughters,  and  grandchildren  by 
another  daughter,  some  being  minors 
at  the  time  of  Uie  devisor's  death. 
The  land  was  sold  more  than  seven 
months  after  devisor's  death;  and, 
during  the  whole  interval,  one  of  the 
surviving  daughters,  with  her  hus^ 
band,  resided  on  the  land. 

Held :  that  a  settlement  was  gained 
by  such  residence.  Regina  v.  Bwr^ 
gate,  823. 

X.  Irremoveability :  generally. 

1 .  Distinction  where  caused  by  settle- 
ment not  being  known,  341 .  Post, 
XII. 

2.  Distinction  where  caused  by  the 
head  of  the  family  being  a  soldier, 
596.    Post,  X,  I. 
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XL  Five  years'  residence:  wife    and 
children. 

Exemption  only  where  the  husband 
has  become  iiTemoveable  by  five 
years*  residence. 

The  wife  and  children  of  a  private 
marine  had  resided  five  vears  in  the 
parish  of  S.  The  husband  had  not  so 
resided.  The  husband  being  absent 
on  Her  Majcdty*s  service^  the  wife  and 
children  were  removed  to  tiie  parish 
of  C,  On  appeal,  the  Sessions  quashed 
the  order,  subject  to  a  case  stating 
the  above  facts,  on  the  ground  that 
the  wife  and  children  were  irremove> 
able. 

Held :  that  the  wife  and  children 
might  be  removed  notwithstanding 
Stat.  9  &  10  Vict,  c,  66.  and  stat.  11 
&  12  Vict,  c.  1 1 1.,  though  the  husband, 
if  present,  could  not  nave  been  re- 
moved in  consequence  of  his  being  a 
marine;  inasmucb  as  the  proviso  in 
that  latter  statute  only  prohibits  the 
removal  of  tJie  wife  or  children  of  a 
person  who  had  acquired  the  status  of 
irremoveability  under  stat.  9  &  10 
Vict.  c.  66.  Regim  ▼.  East  Stone- 
hoiue^  596. 

XII.  Irremoveable  paupers;  chargeable 
to  what  fund. 

Those  who  have  no  known  settle- 
ment. 

Stat.  11  &  12  Vict.  c.  110.  #.  3. 
(which  enacts  that  the  costs  incurred 
for  paupers  rendered  irremoveable  by 
stat.  9  &  10  Ftdf.  c.  66.  shall,  when 
the  parish  is  comprised  in  an  Union 
formed  under  stmt.  4  &  5  W.  4.  c.  76., 
be  charged  to  the  common  fund  of 
such  Union)  is  inapplicable  to  the 
case  of  a  pauper  who  is  irremoveable 
bv  his  having  no  known  settlement^ 
although  he  has  resided  without  inter- 
ruption for  five  vears,  so  as  to  be  irre- 
moveable if  settled  elsewhere.  Regina 
V.  Bemiett,  341. 

XIII.  Removal :  sickness  or  accident. 

1.  What  is  sickness :  blindness. 

Two  justices  made  an  order  for  the 
removal  of  a  pauper,  and  in  the  war- 
rant stated  tnat  the  pauper  had  not 


**  become  chargeable"  to  the  removing 
parish  **  in  respect  of  relief  made  ne- 
cessarv  by  sickness  or  accident.**  On 
appeal,  the  Sessions  confirmed  die 
order,8ubjectto  a  case  stating  (amongst 
other  thmg^)  that  the  pauper  was 
afflicted  with  incurable  blindness, 
which  was  the  original  and  continuing 
cause  of  his  chaij^eability. 

Held :  that  bhndness  was  sickness 
within  the  meaning  of  stat.  9  &  10 
Vict.  c.  66.  #.  4 ;  and  that,  the  justices 
not  having  stated  in  the  warrant  that 
they  were  satisfied  that  the  sickness 
would  produce  permanent  disability, 
ihe  warrant  was  bad.  And  this  Court 
quashed  the  order  accordingly.  Ee- 
gina  V.  BuckneUj  587. 

2.  Efiect  of  the  order  n^tiving  ihe 
sickness  instead  of  finding  perma- 
nent disability,  587.    Ante^  1. 

XIV.  Order  of  removal. 

Efiect  of  incorrect  statements  in,  587. 
Ante,  XIII.  1. 

POSSESSION. 

L  Ofbill  of  lading,  622.    BiUqf  Lading, 
1. 1. 

U.  Means  of  obtfuning. 

When  equivalent  to  actual  possession, 
180.    /juicroRce,  11. 

POWER. 
L  Excess  in  execution. 
When  it  does  not  vitiate,  1.  Bank, 

n.  1. 

IL  Of  sale. 
Under  a  devise,  823.    Poor,  IX. 

PRACTICE. 

See  the  following  titles : 

Account  Stated.  Affidavit.  Amend- 
ment. Arbitration,  Arreet.  Attorney. 
Certiorari.  Coets.  County  Court. 
Debtor.  Error.  Execution.  Habeas 
Corpus.  Inspection.  Judge,  Judg- 
ment.  Jury.  New  Trial.  Notice, 
Order.   Procedure,    Prohibition.   Uc- 
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PREAMBLE. 


gidraium.      Remetfy,     Rule.     SaHs- 
fadum.    Trial     Verdict,     Witness. 

PREAMBLE. 

Of  act  of  paarliament,  563.    Landlord 
andTemuOjlI. 

PEESUMPTION. 

L  Of  things  being  rightly  done. 

As  to  validity  of  porooeedings  by  fo- 
reign commissioner,  114.     Witness, 

II.  From  usage. 

1.  Of  the  passing  of  a  by-law,  877. 
Corporation^  1. 1. 

2.  Of  parochiality,  906.    Poor,  L  1. 

PRINCIPAL  AND  AGENT. 
^ei^  Agent. 

PRINCIPAL  AND  SURETY. 


PRIORITY. 

Between  creditors,   737,  743.     JudtF- 
mental,  II.  ^ 

PRISON. 
RateabiUty,  346.    Poor,  IV.  2. 

PRIVILEGE. 
Consequences  of  violation,  480.    Deed, 

PROBABLE  CAUSE. 
Page  929.    Arre^l.\. 

PROBATE. 

How  far  cMiclosive   as  to  title,  399. 
Cowsiy  Court,  I.  1. 

PROCEDURE. 

I.  Defendant's  twenty  days'  notice  to 
proceed  to  trial. 


PROPOSAL. 

On  what  default  suggestion  may  be 
entered. 

Under  ihe  Common  Law  Procedure 
Act,  1852,  sect.  101,  the  defendant 
majr  enter  a  su^^tion  that  the 
plaintiff  has  failed  to  proceed  to  trial, 
although  duly  re(}uir«d  to  do  so,  if 
defendant  has  given  the  plaintiff 
twenty  days*  notice  to  bring  the  issue 
on  for  trial  at  the  sittings  or  assizes, 
and  plaintiff  afterwards  nefflects  to 
give  notice  of  trial  fi>r  such  sittings  or 
assizes  or  to  proceed  to  trial.  Held, 
that  the  notice  reauired  by  the  Act  is 
twenty  days*  noUce  before  the  sit- 
ting or  assizes,  and  not  twenty  days' 
notice  before  the  time  for  plaintiff  to 
give  notice  of  trial  for  that  sittings  or 
assizes.    Judkins  v.  Atkerton,  987. 

n.  The   twenty  days   how  computed, 
987.    ^iite,L  ^ 

PROFIT. 
Locality  of;  94.    Poor,  V.  1. 

PROHIBITION. 

L  Ailer  execution  awarded  and  goods 
seized,  695.    County  Court,  I.  4. 

IL  To  judge  of  county  court,  193,  399, 
^')5.     County  Court,  L  1,4.  IL 

HL  Time  of  applying  to  setaside  judge's 
order  for,  193.     Countif  Court,  II. 

PROMISE. 

I.  How  to  be  construed,  307, 334.  Con- 
tract,!. I. 

n.  What  is  not  a  promise  by  words  only, 
136.    Limitation. 

PROMISSORY  NOTE. 

BeeBOls  of  Exchange  and  Promissorv 
Notes. 

PROPOSAL. 

Difference  between  a  mere  proposal  and 
a  collateral  contract,  307.     Contract, 


PROVISIONAL  COMMITTEE. 

PROVISIONAL  COMMITTEE. 
Page  307.     Cantrad,  1. 1. 

PROVISO. 
How  oonstrued,  596.    Pdar^  XL 

PUBLIC  HEALTH. 
See  Board  of  Health, 

PUBLIC  POLICY. 

When  taken   into   oonaideration,  559. 
CoHiraci,  IV.  1. 

PURCHASE. 
See  Vemdon  and  Purehaten. 

PURCHASER. 

For  value  without  notice,  737.    Jvdg' 
mevt,  1. 1. 

QUARTER  SESSIONS. 
BeeSesaiotu. 

QUO  WARRANTO. 

I.  In  what  caaea. 

1.  For  office  of  coroner,  859.  Coroner, 

2.  For  office  of  mayor,  580.  Coniraeij 
II. 

3.  For  office  of  councillor,  249.   EUc- 
tum,L  1. 

U.  Practice:  disclaimer:  coata. 

1.  Where   the  perron  in  poasession 
does  not  defend,  143.    Dudaimer. 

2.  Relator*8  costs,  143.    DUckdmer. 

IIL  Ouster. 
New  election  when  not  necessary,  249. 
Eledionj  1. 1. 


RECOVERY. 
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RAILWAY. 
I.  Rateable  value. 

1.  Effect  of  contracts,  guaranteeing 
a  certain  amount  of  dividend,  94. 
Poor,  V.  1. 


2.  Effect  of  purchase-money  being 
pud  in  the  shape  of  rent,  491. 
Poor,  V.  2. 

3.  Effect  of  value  as  a  feeder,  491. 
Pdor,  V.  2. 

4.  Effect  of  value  to  competing  lines, 
491.    Poor,  V.  2. 

n.  See  also  Company.    CompenaaUm, 

RATE. 
I.  Generally. 

DisUnct  objects,  when  not  to  be  com- 
bined, 779.    BuriaL 

n.  In  particular  instances. 

1.  Poor  rate.    Poor,  III.  VL 

2.  Highway  rate.    H^^heay. 

3.  District  rate,  levied  by  local  board 
of  health,  517.    Highway  yl.\, 

4.  For  providing  additional  burial 
ground,  779.    Burial. 

5.  Church  rate,  779.    Burial, 

RATIFICATION. 

By  acquiescence  in  balance  sheets  and ' 
receipt   of  dividends,  1,  45.    BanA, 

n.  1. 

REASSIGNMENT. 
Of  debt  under  fordgn  law,  236.    Debt. 

REASSURANCE. 
See  Intwrance,  VJ.  1. 

RECAPTURE. 

Effect  as  to  loss  conlinuing  to  be  total, 
180.    Inswranee,  11. 

RECITAL. 
Estoppel  by,  48.    /lutcraiice,  VL  1 . 

RECOVERY. 
Of  vessel,  180.    Imuraruie,  II. 
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REFERENCE. 


SCIENCE. 


REFERENCE. 
To  arbitration.    Arbitration. 

REFRESHMENTS. 
See  page  763.     Cauniify  L 

REGISTER. 
Of  shareholders. 
Mandamus  to  inspect,  784.    Company, 

REGISTRATION. 

I.  Of  judgment  in  C.  P. 

Effect  before  execution,  737.    Judg- 
ment, I.  1. 

II.  Of  memorial  in  register  county,  ap- 
plicable to  judgments,  737.    Ju^ 
ment,  I.  1. 

RELATOR. 
Page  143.    Disclaimer. 

REMEDY. 
I.  Form  of. 

1.  Distress  or  mandamus,  390.  Hieh' 
way,  IV.  1.  ^ 

2.  Action  for  malicious  arrest  or  ap- 
plication to  set  aside  proceedings, 
929.    Arrest,!,  I.  ^^ 

3.  Account  or  damages,  977.    Patent, 

XX.  4b. 

4.  For  misdirection  or  verdict  against 
evidence  in  criminal  prosecutions, 
942.    New  Trial,!.  I. 

5.  For  improper  rejection  of  vote  at  a 
▼e8trymeetuig,7l8.  Churchwarden, 

II.  Cumulative. 

For  enforcing  payment  of  costs  on 
appeal  to  Quarter  Sessions,  172. 
Appeal,  IV.  1. 


III.  Specific  penalty. 

When  it  does  not  preclude  action  by 
party  injured,  402.    Action,  I.  1. 

REPLICATION. 

To  plea  of  judgment  recovered  by  assig. 
nee  according  to  foreign  law,  reassign- 
ment .before  satisfaction,  236.     I>M. 

RESALE. 
By  agent  to  principal,  283.     Agent,  I. 

REVENUE. 
Stamps.    Stamp. 

RIVER. 
See  Navigation. 

ROAD. 
See  Highway. 

RULE. 

I.  Crenerally. 

Where    court    equally  divided :    no 
costs,  722.     Co^,  III. 

II.  For  new  trial.     New  Trial. 

SAILOR. 
See  Shipping. 

SALE. 
See  Vendors  and  Purchasers. 

SATISFACTION. 
Post  diem,  88.*  Accord,  I. 

SCIENCE. 

Society  for  purposes  of  science  exclu- 
sively, 793,  807.     Poor,  III.  2.  4. 


SCIENTER. 

SCIENTER. 

See  Knowledge, 

SEAMAN. 
See  Skipping. 

SECONDARY  EVIDENCE. 
See  Evidence^  lY. 

SECURITY. 
I.  For  the  pajment  of  money. 

1.  What  18  a  security  for  the  payment 
of  money  only,  530.    Contrail  II. 

2.  What  acceptance  is  not,  549.  Car' 
tier. 

3.  Nature  of  incomplete  instrument, 
549.    Carrier. 

n.  Illegality. 

For  price  of  land  conveyed  for  illegal 
purpose,  642.     Covenant. 

m.  Due  diligence. 

Notice  to  trustees  of  assignment  of 
trust  fund,  743.    Judgment^  II. 

SECURITY  FOR  COSTS. 
Page  829.    Cotti,  I. 

SEPULTURE. 
SeeBvrial. 

SERVANT. 
See  Maxter  and  Servant.    . 

SESSIONS. 
I.  Oenerally. 

1.  What  is  an  acting,  and  what  a  re- 
fusal to  act,  477.    Certijicate,  I.  1. 


SHIPPING. 
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2.  Discretion  on  appeal,  699.    flt^*- 

t«^,vni.  1. 

n.  Appointments. 

Of  inspector  of  weights  and  measures, 
640.     Certiorari^  II. 

in.  Annual  for  county  business. 

Finality  of  disallowance  of  item  in 
an  account,  763.     County^  I. 

IV.  Business  to  be  transacted. 

Rule  requiring  notice,  763.     County, 
I. 

V.  Judicial  acts. 

Passing  accounts,  763.    County,  I. 

VI.  Incidental  expences. 

Reasonable  refreshments,  763.  County, 
I. 

VII.  Enforcement  of  orders. 

By  certiorari  and  execution  in  Q.  B., 
172.    il;>/)«rf,  IV.  1. 

SEWER. 

HI   constructed  on   adjacent  land   of 
grantor,  128.    Drainage. 

SHIPPING. 

I.  Description  of  vessel. 

1.  What  is  not  a  *'  wherry,  liebtcr  or 
other  craft''  within  the  Thames 
Waterman's  Act. 

Sect.  37  of  Stat.  7  &  8  O.  4.  c.  Ixxv. 
(local  and  personal,  public)  impos^  a 
penalty  upon  any  person  who,  not  be- 
ing a  freeman  of  the  WatermMis 
Company,  or  an  apprentice  to  a  free- 
man or  to  the  wiaow  of  a  freeman, 
(with  certain  exceptions)  shall  "act 
as  a  waterman  or  lighterman,  or  ply, 
or  work  or  navicate,  or  cause  to  be 
worked,  or  navigated,  any  whernr, 
lighter,  or  other  craft,"  upon  the 
lliameM,  "from  or  to  ,ftny  .P^ace^^?^ 
places,  or  ship  or  vessel,  within  the 
Umite  of  the  Act,  for  hire  or  gain. 
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SICKNESS. 


STATUTE. 


Held :  that  a  steam  tug  of  eighty 
seven  tons  burden,  employed  in  mov- 
ing another  vessel,  was  not  a  '*  wherry, 
lighter,  or  other  craft,**  under  this 
section ;  and  that  a  person  navigating 
her  for  this  purpose,  not  bein^  a  free- 
man &c^  did  not  thereby  incur  a 
penalty.    Reed  v.  Ingham^  889. 

2.  Steam  tug,  889.     Axie,  1. 

n.  Bill  of  hiding.    BiUo/Ladmg. 

HL  Obligation  to  have  medicines  on 
board. 

LiabiliUes  of  owner  on  neglect*  402. 
Actional,  1. 

lY.  Captain. 

When  no  authority  to  contract  for 
increase  of  wages,  659.  Ctmiract^ 
IV.  1. 

V.  Desertion. 

Effect  as  to  the  contracts  of  seamen 
who  do  not  desert,  659.  Contraeif 
IV.  1. 

VL  Relation  of  seaman  and  shipowner. 

1.  No  implied  warranty  of  seaworthi- 
ness, 402.    ActioHy  i  1. 

2.  What  must  be  shewn  in  declaration 
by  seamen  for  injury  from  unsea- 
worthiness, 402.    ilctfum,  1. 1. 

3.  Action  by  seamen  for  injury  from 
n^lect  to  supply  medicmes,  402. 
ASum^L  1. 

4.  Substituted  contract  for  increased 
wages  when  void  for  want  of  oonsi- 
deraticm,  559.    CatUrad^  IV.  1 . 

Vn.  River  Tkames. 

Privileges  of  freemito  and  their  wi- 
dows, 889.    AsUe^  I.  1. 

sice:ness. 

What  is;  blindness,  587.    Pbor,  XIIL  1. 


SIGNATURE. 

sbeinf 
48.    Inturanoet 


Effect  of  its  being  in  an  unusual  place. 
-     •         weTVl.  1. 


SOCIETY. 

Literary  or  scientific :  rateability,  416, 
793,807.    Poor,  III. 

SOLDIER. 
Irremoveability,  596.    Poor^  XI. 

SOLICITOR. 
See  AUoniejf. 

SPECIAL  OCCUPANT. 
Estate  pur  autre  vie,  918.    Devise^  IV. 

SPECIALTY. 

I.  When  merely  inducement,  83.    iic- 
eord^L 

n.  When  merely  collateral,  307.    Con- 
'      trad,  1. 1. 

SPECIAL  VERDICT. 

Distinction  between  find 
evidence  of  facts,  249. 

STAMP. 

On  agreements. 

When  contract  not  wholly  in  writing, 
307.     C<mira€t^l.l. 

STATUTE. 
Fibst:  Generally. 

I.  The  Titie. 

When  looked  to  in  construing  the  act, 
563.    LandhrdtaidTenmi^lI. 

II.  The  Preamble. 

When  looked  to  in  construing  the  act, 
563.    Landlord  amd  Temmi^  U. 

ni.  Changes  by  statute. 

1.  Effect  on  omtracts,  653.    Sure^. 

2.  When  it  is  that  a  proceeding 
though  ordered  by  statute  is  a  pro- 
ceeding at  common  law,  547,  548. 
Cefthrari^  III. 


STATUTE. 


3.  Repeal  ofprovisions  in  local  act  by 
adoption  of  Public  Health  Act,  517. 
Highway y  I.  1. 

IV.  Specific  penalty. 

When  it  does  not  preclude  action  by 
party  injured,  402.    AeUan^  L  1. . 

V.  Construction  of  statutes.    CowtruC' 
tion^  II. 

VL  Statutory  forms. 

Variations  from,  660. 
I. 
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Sxcondi^t:  Decisions  on  general  acts. 
VIL  43  EUz.  c.  2.    (Poor). 

1.  Sect.    1.      iUteable     property. 
Poor,  ni.  IV. 

2.  Sect    1.     Reputed   parish,   906. 
Poor,  L  1. 

Vm.  21  Ja.  1.  c.  3.  .(Patents). 

Sect.   6.     New  manufactures,   256. 
Ptitent,l.l. 

IX.  3  &  4  IT.  4-  ilf.c.  11.    (Poor). 
Sect  6.  Payment  of  rates,  637.    Poor, 

vm. 

X.  7  Ann,  c.  20.    {Middiesex  registra- 
tion). 

Sect.  18.    Memorial  of  judgments, 
737.    Judgmem^lL  I. 

XL  17  (7.  2.  c.  38.    (Poor). 

Sect 4.    Costs,  172.    Appeal^lV.l. 

Xn.  56  O.  3.  c.  50.    (Farming  stock). 

Sect.  11.   Use   by  purchaser,   563. 
Landlord  and  Tenant,  II. 

XIIL  58  O.  3.  c.  45.    (Church  Build- 
ing)- 

Sects.  59,  60.    Additional   burying 
ground,  779.    Burial. 

XIV.  59  O.  3.  c.  134.    (Church  Build, 
ing)- 

Sects.  24,  25.     Additional  burying 
ground,  779.    Bttrial, 


XV.  4  O.  4.  c.  34 
vant). 

Conviction  and  warrant,  607.    Con- 
viction,  I. 

XVI.  7  Q.  4.  c.  14.    (Limitation). 

Sect  1.    Part  payment  by  bill,  136. 
Limitation,  L 

XVII.  10  O.  4.  c.  56.    (Friendly  So- 
ciety). 

1.  Sect  9.    Amendment  of  rules,  194. 
Friendly  Society,  I. 

2.  Sect.     27.      Arbitration,     363. 
Friendly  Society,  IV.  1. 


XVm.  11    (7.  4.  &   1    W.  4.  c.  68. 
(Carriers). 

Sect   1.    Notice  limiting   responsi- 
bility, 549.    Carrier. 

XIX.  1  W.  4.  c.  22.    (Witnesses). 

Sect  4.   Commission  to  examine  wit- 
nesses abroad,  114.     Witneee,  I.  1. 

XX.  1  &  2   TT.  4.   c.   38.    (Church 
Building). 

Sects.  10, 16, 23, 25.  Secular  duties, 
688.     Chvrekioarden,  U. 

XXL  3  &  4  TT.  4.  c.  42.    (Amendment 
of  the  Law). 

Sect  28.  Recovery  of  interest,  307. 
Contraei,  1. 1. 

XXn.   3  &  4  IF.  4.  c.  90.    (Lighting 
and  WaU^ing). 

1.  Sect  5.  AdopUon,  688.  CkMreh- 
warden,  U.  372.  JuUioe  of  the 
Peace,  IV. 

2.  Sect.  77.  Churchwardens,  688. 
Chtrehtoarden,  II. 

XXIII.  4  &  5  TT.  4.  c.  40.    (Friendly 
Society). 

1.  Sect.  4.  Barrister's  certificate, 
194.    Friendly  Society,  L 

2.  Sect  7.  Jurisdiction  of  Justices 
of  the  Peace,  863.  Friendly  Society, 
IV.  L 
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XXIV.  5  &  6  IT.  4.  c.  50.  (Higfawars) 


1.  Sect  50.    Coete,  a90.    Htghwajf, 
IV.  1. 

2.  Sect  89.  Appeal,  4n.   CerHJkaU, 
LI. 

3.  Sect  05.    Indictment,  547.    Cer- 
tumrtf  XXX. 

4.  Sect.  95.    Costa   of  proeecution, 
900.    Highway,  TV.  2. 

5.  Sect  107.    Certiorari,  547.    Cer- 
filorari,IIL 

XXV.  5  &  6  F.  '4.  c.  6S.    (Weights 
and  Measores), 

1.  Sect    6.    Local   measures,  954. 

MtOMMtt,  L 

2.  Sects.  17,  86.   Appointment  of  in- 
spector,  640.    CerUarari,  II. 

XXVI.  5  &  6  F.  4.  c.  76.    (Municipal 
Onporations). 

1.  Sects.  28,  58.    Disqualifying  con- 
tracts, 580.    Contract,  II. 

2.  Sect  85.  MMoritjT,  249.  Eleetian, 
LI. 

8.  Sect  51.  Acceptance  of  office,  249. 
Ehctiom,  L  1. 

4.  Sect  58.   Treasurer,  653.   Swrety. 

XXVII.  1   W.  \.  h  \    Tui.   e.   26. 
(Wills). 

Sect  ^.  Subsequently  acquired  land, 
572.    DeotM,  I.  1. 

XXVni.  1  &  2  Fid.  c.  110.    (Insol- 
vent Debtors). 

1.  Sect  13.    Registered  judgments, 
787.    Judgment,  I.  1. 

2,  Sect.  14.     Charging  order,  743. 
JwdgmetU,  II. 

XXXIX.  2  &  8  Vict.  c.  11.  (Protection 
of  purchasers). 

Sect  5.   Reffistered  judgments,  737. 
Judgfnent,  hi. 


XXX.  2   8c   3   Viet.  c.  93.     (Kurd 
Police). 

Sect  10.  Appointment  to  gratnitOBS 
office,  640.   CerHarari,!!. 

XXXI.  4k6Vkt.c.S9.    (Turnpike 
roads). 

Sect  1.  Contribution  from  hisfawaj 
rates,  599,  989.  Htghwag^YOl.  I- 
IX.  1. 

XXXn.  5  &  6  Fid.  c.  104.    (Munici. 


pal  Corporations). 

Sect  1.    Security  for   paTment  of 
moneji  580.    Contract,  II. 

XXXin.  6  &  7  Viet.  c.  86.    (Poor). 

Sect  1.  Exemption  from  rate,  416, 
798,807.    JRwr.IIL 

XXXIV.  6  &  7  Ftt!<.  c.  89.  (Municipsl 
Corporations). 

Sect  6.  Treasurer,  653.    Snre^. 

XXXV.  7  &  8  Fid.  c  112.   (Mcrchsnt 
Seamen). 

Sect  18.  Supply  of  medicines,  402. 
Action,  I.  1. 

XXXVI.  8  &  9  Fid.  e.  16.  (Companies 
Clauses). 

Sect  86.  Execution,  784.     Coaqmof^ 
V.  1. 

XXXVn.    8  &  9  Ftd.  e.  18.    (Lands 
Clauses). 

Sect  68.  (Compensation,  443.    Com- 
pematian,  I. 

XXXyin.  9  &  10  Fid.  c.  66.    (Poor 
removal). 

Sects.  1,  4.  Irremoyeability,  341,  587, 
596.    Poor,  XI.  Xn.  mi. 

XXXIX.  9  &  10  Ftd.  e.  95.    (County 
Courts). 

1.  Sect.  48.   BttUding  used  for  pur- 
pose, 336.    Poor,  XV.  1. 
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2.  Sect.  58.  Prohibition,  193.  County 
Court,  11. 

3.  Sects.  58,  122.  Title  in  question, 
399,  695.    County  Court,  I.  1.  4. 

XL.  11  &  12  Vict.  c.  43.    (Justices). 

Sect.  27.  Costs  of  appeal,  172.  Appeal, 

XLI.  11  &  12  Vict.  c.  44.    (Protection 
of  justices). 

2.  Sect.  5.  Order  in  lieu  of  a  manda- 
mus, 372.  Juaticet  of  the  Peace,  IV. 

1.  Sects.  1,  2,  10.  Notice  of  action, 
724.    Action,  111.  1. 

XLII.    11  &   12  Vict.  c.  63.     (Public 
Health). 

1.  Sects.  2,  68,  86,  87.  Application 
of  highway  rate,  989.  Highway, 
xJSl.  1. 

2.  Sect.  117.  Highway  rates,  517. 
Highway,  I.  1. 

3.  Sect.  117.  Contribution  to  turn- 
pike roads,  989.    Highway,  IX.  1. 

XLin.  11  &  12  Vict.  c.  110.     (Poor). 

Sect.  3.  Charges  on  Union  fund,  341. 
Poor,  XII. 

XLIV.    11  &  12  Vict,  c.  111.    (Poor 
removal). 

Sect.  1.  Wife  and  children,  596. 
Poor,  XI. 

XLY.    12  &  13  Vict.  c.  45.    (Sessions 
Procedure). 

Sect.  18.    Costs,  172.    Appeal,  IV.  1. 

XL VI.   13  &  14  Vict.  C'  39.    (Convict 
Prisons). 

Land  held  by  directors,  346.  Poor, 
IV.  2. 

XLVIL  13  &  14  Vict.  c.  61.    (County 
Court). 

Sect.  22.    Prohibition,  193.     County  I 

Court,  n. 
VOL.  m.  3  z  I 


XLVm.  13  &  14  Vict.  c.  79.  (Turnpike 
roads). 


Sect.  4.     Interest,  599. 

vin.  1. 


Highway, 


XLIX.  13  &  14  Vict.  c.  115.  (Friendly 
Society). 

Sects.  12,  13.    Recovery  of  money, 
194.    Friendly  Society,  I. 

L.    14   &   15   Vict.   c.   100.     (Criminal 
Law). 

Sect.  1.  IVIisdescription,  734.   Amend- 
ment,  11. 

LI.  15  &  16  Vict.  c.  76.  (Common  Law 
Procedure). 

1.  Sects.  37, 222.  Amendment  of  mis- 
joinder, 396.     Amendment^  1. 

2.  Sect.  91.    Forms  of  pleading,  650. 
Account  Stated,  I. 

3.  Sect.  101.  Defendant's  twenty  days 
notice,  987.     Procedure,  I. 

4.  Sect.   142.    Action  by  insolvent, 
274.    Action,  U.  1. 

5.  Sect.  155.    Error,  practice  as  to 
judgment  roll,  731.    Error,  I. 

LH.    15  &   16   Vict.  c.  81.      (County 
Bates). 

Sect.    50.      Audited    account,    763. 
County,  I. 

Lm.  15  &  16  Vict.  c.  83.    (Patents). 

Sect.  42.  Account  and  inspection,  969, 
977.    Patent,ll. 

Thibdlt:  Decisions  on  acts  local  and 
personal  public. 

LIV.  Arrangement  in  order  of  time. 

1.  1    &  2  G.   4.  c.   lix.    (Worthing 
town),  989.    Highway,  IX.  1. 

2.  7  G,  4.  c.  X.  (Worthing  and  Lancing 
\         road),  989.    Highway,  IX.  \. 

B.    &    B. 
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SURETY, 


3.  7  G,  4.  c.  xvii.    {South  Shitlda 
Turnpike),  5^.  Highway,  YUL  1. 

4.  7  &  8  a  4.  c.  Ixxn  (Watermen  of 
the  Thames),  889.    Shipping,  I.  1. 

LY .  Acts  for  the  numagement  of  towns. 

Worthing,  989.    Highway,  IX.  1. 

L\T;.  Navigation  Acts. 

Watermen  of  the  Thames,  889.  iS%t>- 
pi^^  1. 1. 

LVII.  Turnpike  Road  Acts. 

1.  Worthing 2JxA Lancingt^^ld,  High- 
toay,  IX.  1. 

2.  iSbtiMiS%ttfi&,599.  Highioay,Yl[l. 


STOCK. 
I.  Charge  upon. 

1.  Effect  of  not  giving  notice  to  trus- 
tees, 743.    JiSgment,  II. 

2.  By  charging  order,  743.  Jwdgment, 

n.  Farming  stock. 

Statutory  restrictions  on  use  of  farm 
stock  by  purchaser,  563.  Landlord 
and  Tenant,  II. 

STOPPAGE  IN  TRANSITU. 

I.  Right  when  divested  by  resale  and 
indorsement  of  bill  of  lading,  283. 
Agent,  I. 

II.  Effect  of  negotiation  of  bill  of  lading, 
622.    Biao/Lading,Lh 

SUBMISSION. 
To  arbitration.    Arbitration, 

SUBSCRIBERS'  AGREEMENT. 
Page  307.     Contract,  L  1. 


SUBSTITUTION. 

Of  nominees  by  original  holder  of  letter 
of  allotment,  307.     Contract,  I.  1. 

SUCCESSOR. 
Liability  o^  390.    Highway,  lY.  1. 

SUGGESTION. 

Of  default  by  plaintiff  after  defendant's 
twenty  days'  notice  to  proceed  to 
trial,  987.    Procedure,  I. 

SURETY. 

Change  in  tenure  of  office. 

Covenant  with  the  Mayor  &c.  of 
the  b<m)ugh  of  ^.  on  a  deed,  exe- 
cuted after  stat.  5  &  6  IF.  4.  c.  76. 
and  before  stat.  6  &  7  Vid.  c.  89.,  by 
which,  after  reciting  that  the  council 
of  the  boiouffh  had  elected  D,  trea- 
surer of  the  Dorough,  defendant  be- 
came surety  to  the  Corporation  for 
D.'s  accounting  to  them  **  during  the 
whole  time  or  ^.  continuing  in  the 
said  office,  in  consequence  or  the  said 
election,  or  under  any  annual  or  other 
future  election  of  the  said  council  to 
the  sud  office."  Averments  that,  by 
subsequent  elections,  D.  was  conti- 
nued in  his  office  and  did  not  account. 

Plea:  that  Z).  was  elected  to  the 
office,  and  the  deed  given,  whilst  the 
office  was  annual  uMer  stat.  5  ft  6 
W.  4.  c,  76.  9.  58.;  that,  on  9th 
November  1843,  D.  was,  in  obedience 
to  stat.  6  &  7  Viet.  e.  89.  «.  6.,  elected 
to  the  office  during  pleasure ;  and  that 
he  accounted  up  to  9th  November 
1843.  On  demurrer,  the  Court  of 
Queen's  Bench  gave  judgment  for  the 
plaintiffs.    Error  bemg  suggested. 

Held  bv  CressweU  and  J^Uams  Js., 
and  Parke,  Aidereon  and  MarOm  Bs., 
affirming  Uie  judgment  below,  that, 
the  functions  and  duties  of  the  office 
not  being  chanoed,  it  continued  the 
same  office ;  ana  that  the  change  in 
the  tenure  was  provided  for  by  the 
language  of  the  deed,  and  therabre 
did  not  discharge  the  sureties. 


SURPLUSAGE. 


USAGE. 
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DiMentientibufl  Jervis  C.  J.,  PoUddk 
C.  B.  and  Maule  J.,  on  the  grounds 
that  the  parties  to  the  instniment 
should  be  presumed  to  be  contracting 
on  the  supposition  tiiat  the  existing 
law  should  continue  to  exist;  that 
there  were  no  words  to  shew  that  the 
parties  intended  to  be  bound  in  case 
the  tenure  of  the  office  was  changed ; 
and  that,  the  risk  of  the  sureties  Ming 
affected  bj  the  change  in  the  tenure, 
the  office  did  not  remain  the  same 
within  the  meaning  of  the  security 
lleed. 

Judgment  affirmed.  Berwick,  May- 
or  ^c.  y.  Oswald,  653. 

SURPLUSAGE. 

L  Rejection  of  excess,  1.    Bank,  II.  1. 

II.  Inconsistent  or  inoperative  words  in 
a  limitation,  918.    Devise,  IV. 

lU.  What  not  rejected  in  construing  an 
instrument  sued  on  as  a  promissory 
note,  832.    BiUs,  I.  1. 

SURVEYOR. 
Of  highways,  390.    Highway,  IV.  1. 

TAXATION. 

Of  costs,  after  Judge's  order  allowing 
them,  960.    J%Away,  IV.  2. 

TERM. 

When  bound  by  a  judgment,  737.  Jtidjsr- 
meni,  I.  1. 

THAMES. 

Navigation  of  steam  tugs,  889.  Skiing, 
LI. 

TIME. 

I.  Lapse  of. 

What  it  does  not  cure,  688.    Church- 
warden, n. 

II.  Payment  post  diem,  83.     Accord,  I. 

3  z  2 


TITLE. 

I.  Of  act  of  parliament,  668.  Landlord 
and  Tenant,  n. 

U.  Privilege  of  not  producing  deeds, 
430.    Deed,  I.  1. 

in.  Not  a  question  for  compensation 
jury,  443.     Compensation,  I. 

IV.  In  question,  under  County  Court 
Acts,  399,  695.  County  Court,  L  1,  4. 

TRADE. 
Custom  of  trade.     Custom, 

TREASURER. 
I.  Of  county,  763.     County,  I. 
IL  Of  borough,  653.    Surety. 

TRIAL. 

I.  Proceedings  to  compel,  987.  Proee- 
dure,  I. 

II.  Amendment  at  trial. 

Misjoinder  of  defendants,  396.  Amend- 
ment,  I. 

m.  New  Trial.    New  Trial. 

TRUSTEE. 

Notice  to. 

Of  charge  on  ttock,  743.    Judgment, 
XL 

TURNPIKE  ROAD. 
See  Highway, 

UNITT  OF  TITLE. 

Effect  of  continuing  a  nuisance  after 
leasing  an  adjacent  tenement,  128. 
Drainage. 

USAGE. 

I.  Presumption  of  by-law  from  usage, 
377.    CforpKfratian,  L  1. 
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WARRANTY. 


n.  Effect  in  evidence  on  auestionB  of 
parochiality,  906.    Poar^  1.  1. 

III.  Of  trade.     Cuttom, 


USER. 

Previous,  of  patented  invention,    256. 
Patent f  I.  1. 

VALUE. 

I.  Generally. 

Distinction  between  value  and  ca- 
pacity of  being  made  valuable,  549. 
Carrier. 

II.  Of  particular  instruments. 

Of  inchoate  bill,  accepted  but  not 
signed  by  drawer,  549.     Carrier, 

III.  Rateable   value    of    railway,    94. 
Poor,  V.  1.  ^' 

VENDORS  AND  PURCHASERS. 

Fibst:  On  sale  of  land. 

I.  Securities  for  price. 

Where  the  land  is  conveyed  for  an 
illegal  object,  642.     Covenant. 

n.  Charges  on  land. 

Effect  of  judgments  registered  in  C.  P., 
but  not  in  register  of  register  coun- 
ty, 737.    Ji«%wi«i^  1. 1. 

Secondly  :  Personal  chattels. 

III.  Distinction  between  sale  and  loan, 
1.    Bank,ILl. 

rV.  Bale  of  cargo ;  indorsement  of  bill 
of  lading. 

Effect  of  resale  in  divesting  right  to 
stop  in  transitu,  283.    Agent,  I. 

V.  Vendee. 
1.  Agent  or  principal,  363.    Agent,  I. 


2.  Of  farm  produce,    restrictions  on 
use,  563.    Landlord  and  Tenant,  II.    I.  Generally 


VI.  Sale  of  farm   produce.    Landlord 
and  Tenant,  II. 

VU.  Stoppage  in  transitu.    Stoppage  in 
Transitu. 


VERDICT. 

I.  Against  evidence. 

Remedy  in  criminal  prosecutions,  942. 
New  Trial,  I.  1. 

II.  Bad  in  part,  when  bad  altogether, 
443.     Compensation,  I. 

ni.  Special.    Special  Verdict. 

VESTRY. 

Voting  at. 

Rejection  of  good  votes  at  election  of 
churchwarden,  718.  ^Churchwarden, 

VISITING  JUSTICES. 
Page  763.     County,  I. 

VOTE. 

I.  Rejection  of,  718.     Churchwarden,  I. 

n.  Votes    thrown    away  on  ineligible 
candidate,  249.    Election,  I.  1. 

WAGES. 

Contract  for  extra  wages,  559.     Con- 
tract, rv.  1. 

WAIVER. 

By  acceptance    of    performance    post 
diem,  83.    Accord,!. 

WARRANT. 

I.  Of  committal  on  summary  conviction, 
607.     Conviction,  L 

II.  Indorsement  on,  929.    Arrest,  I.  1 . 


WARRANTY. 


L 


r}^ 


WATCHING. 


WITNESS. 
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Continuous    warranties,    868.       In- 
suranccy  X. 

II.  In  policies  of  insurance,  48,  868. 
Insurance,  VI.  1.  X. 

III.  Between  employer  and  employed. 
When  not  implied,  402.    Action^  I.  1 . 

IV.  Implied. 

In  policy  of  insurance  against    fire, 
868.    Insuremce,  X. 

WATCHING. 
See  Lighting  and  Watching. 

WATERMAN. 

Privileges  of  Watermen's  Company. 

Navigation  of  particular  kinds  of 
vessels  on  the  Thames,  889.  Ship- 
ping, I.  1. 

WAY. 

Highway.    Highway, 

WEIGHTS  AND  MEASURES. 

I.  Inspector. 

Appointment  when  not  removeable  by 
certiorari,  640.     Certiorari,  II. 

II.  Measures.    Measure, 

WIFE. 
Removeability,  596.    Poor,  XI. 

WILL. 

I.  Effect  of  disputing  it  after  probate, 
399.     County  Court,  L  1. 

II.  Construction  of.    Deoise, 

WITNESS. 

I.  Commission  to  examine   in  foreign 
state. 

VOL.  m.  4  a 


1.  Notwithstanding  alleged  conflict  of 
laws  as  to  procedure  and  evidence. 

A  commission,  under  stat.  1  W,  4. 
c.  22.  s.  4.,  issued  at  the  instance  of 
the  defendant,  directed  to  an  English 
barrister,  to  examine  witnesses  in 
Oermany,  The  witness,  a  Prussian 
subject,  beine  at  Berlin,  the  commis- 
sioner went  tnither,  but  learned  that, 
by  the  Prussian  law,  an  oath  could 
be  administered  to  a  Prussian  sub- 
ject only  by  a  Pnusiem  judge,  or 
some  one  authorized  by  a  Pfussian 
court.  On  the  petition  of  the  com- 
missioner, a  Pnissian  court  autho- 
rized 2>.,  a  Prussian,  to  administer 
the  oath.  On  the  commission  being 
opened,  2).  insisted  on  assuming  the 
controul  of  the  whole  examination, 
and  rejected  a  question  put  con- 
formably to  the  Mnrlish  law,  on  the 
ground  that  it  could  not  be  put  con* 
lormably  to  the  Prussian  law.  The 
parties  then  refused  to  act  further 
under  the  commission. 

The  commissioner  returned  these 
facts :  and  application  was  then  made 
by  the  defend^t,  for  a  new  commis- 
sion, to  be  durected  to  a  Prussian 
court  or  judge,  without  the  clause 
requiring  the  commissioner  to  be 
sworn.  Trom  the  affidavit  in  support 
of  the  rule,  the  above  facts  appeared: 
and  it  appeared  further,  from  the 
opinion  of  a  Prussian  lawyer,  that  the 
Prussian  rules  of  evidence  were  differ- 
ent from  the  English,  especially  that 
examination  and  cross-examination  by 
counsd  was  not  permitted. 

This  Court  ordered  that,  on  pay- 
ment of  the  costs  of  the  first  coninus- 
sion  by  the  defendant,  a  commission 
should  be  directed  to  a  Prussian  judge 
as  an  individual :  holding  that  it  ougnt 
not  to  be  assumed  that  the  evidence 
would  be  taken  improperly,  and  con- 
sidering that,  in  ^e  event  of  such 
impropriety  occurring,  an  objection 
misht  be  made  at  Nisi  prills.  Espe- 
cially as,  by  this  course,  an  oppfor- 
tunity  would  be  given  of  raising,  by 
error  upon  bill  of  exceptions,  the 
question  whether  the  issuing  of  such 
commission  was  within  the  power  of 
this  Court.    Lundey  v.  Gye,  114. 

E.   &   B. 
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WITNESS. 


WRITING. 


2.  Directed  to  foreign  judge  as  an  i      Successful  party,  witness  in  his  own 
indiviikial,  114.    Antey  1.  {  cause,   waiting  result  of  rule  for 

'  new  trial,  902.     CoUh,  II.  1. 

m.  Privileges. 


3.  Time  of  objecting  to  illegal  ques- 
tions and  answers,  114.     Ante^  1. 

4.  Costi)  of  former  commission,  114. 
Atiie,  1. 

11.  Allowance  for  attendance. 


Not    to   produce    title  deeds,    430. 
Deed,  I.  1. 

WRITING. 

When  of  no  Talue,  549.     Carrier. 


THE  Exn. 
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